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a 1883 the: Dopaasie of ‘the Tnterior- besa enticoton of Litto - 7 : 
* - more important decisions of the Land Department. with the view to -° |. 


<: preserving in authentic manner and in permanent: form convenient for e —) 
~~ ‘peference a line. of consistent. precedents i In. departmental rulings illus-° 


_ ‘trating the land laws of the-United: States. Prior to that time the only. = 
published decisions of the Department were. those by. private reporters, ert 


- - the more familiarly: known. being Brainard,. Copp, and Lester. - ‘As. hot | 
-. originally conceived, the publication. entitled “Decisions of the Depart- . bone 


. ment of the Interior: relating. to the Public Lands ”’ and thereafter. an 
i ‘referred to as the “Land Decisions,” pertained almost exclusively toe 
- Inatters: coming under the. jurisdiction - of the General. Land Office ~~ 


and a few matters from the Indian Office. . Gradually the jurisdiction 


.. of the Department. has been enlarged. by the creation of new bureaus; . ~~ 
among them being the Bureau of Réclamation, the Geological Survey, ue 
and’ the National Park Service. Many new laws have been enacted. 
and. policies established relating to the Indians and. Indian affairs, 
| New and: important problems in other bureaus and services are con=, 
-stantly arising and call for solution. . Consequently, there has been an. 


>" increasingly . growing demand for the publication of decisions by the | - - 


- Secretary and his Assistant Secretaries and opinions by the Solicitor, | eee 
_ relating to matters other than those pertaining: to the public lands. 
~~ On July 7, 1930, the Secretary issued an_ order. amending the title so as. 


- to read “Decisions of the Department of the Interior,” and directing 
that, thereafter leading decisions and important: opinions relating to all — 


ae activities of the Department be published ; in future volumes. -Includ- ao 
ing this volume, 57. volumes have been published covering the period. ae 
from, July 1881 to June 1942. Volumes 1 to 52 are referred. to as the, 


a Land Decisions” (L. D.). The abbreviation “T, D.” when used in’ a | 
| -eited decisions. of the Department and in the opinions of the tamer Se 


. has. reference to volume 53: and later volumes of this work, 
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. Feb. .17, 1939. 
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Oct. 
93, 1940 
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. ‘with damage.! gee : a 
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Oil and gas leases,. registration with Securities and 192. 19 (a), 192, 23 i). 


xchange. Commission. 
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160.7 (f), 160.20, 160.21, 160.24, 
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257.1~-257.25, ©. 

Grazing leases, form amended 2... .--.-----2----2---25 16080. | 

Applications, : preliminary ¢ consideration by General . 101.19, 146.3, 146.9, 147.5, 

_ Land Office. ee, a. ++ 147.6,- 147.18, 150.8, 150.4, .. 
; 150. 6 150. 9, 150. ‘10, 1 160. 12, 152. 9-152: 11, 166. 87, 232. 6, 232.7,. 232, 10, 
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Railroad carriers, release of land grant fie bbsse es ete, 273.61-273.675. 
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Mineral leasing, payments to registers_.--.---2--2.-018L7. 0 
Plats of accepted surveys, availability, filing.......2- 240.3. 


‘A524, 118.280, ae 
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“Minnesota drainage, cet PaO So 
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"DECISIONS. 


DEPARTMENT OF " THEAINTERIOR 


| Decided May 12, 1938" 


a Practica —Ivipesos—Buspen OF ‘PRdor—Hommsreap HINTRYMAN’: s Quatrroani0Ns.. 


Where contestant. establishes - that. contestee was . disqualified. as a: home. 
., stead entryman. by. Teason of ownership of more than 160. acres of. land Seip aie 
: ” gemitred by. devise: Or: from- one whose estate has. not been partitioned or~ .: 
- probated; to impose upon the contestant the burden of. further. proving that. Pr a 
eS there is DO possibility of. the: proof of debts against the. estate to which: the. 
.' land might be subject is an onerous. ‘requirement and unnecessary to estab- | 


"KEITH | v. “YOUNG vd : : : we . nes oe 


: lish prima facie. the. -entryman’ s disqualifications.. ‘The ‘existence of such 


debts. should. be. peculiarly within ‘the Amowledge of. the -contestee,: and: if 


- _ they. are. such. that. affect. ‘the. title: and. estate. of. contestee, | Ane: burden arenes 


“should be. on. contestee to allege and prove them. 
Heirs. of DeWotf Vv. Moore (37 L.. ‘D. 110) cited and applied. 


HoMusTEsD—ENTGYMAN’S: OwnnrsHP OF Communrry PROPERTY, 


The fact ‘that under. the ‘community property law of Arizona’ ‘the anna ; 
is the statutory agent to manage and control the property does. not, in the : 2 
opinion of. the. Department, affect the character" of the. interest of the wife ¥ : 


as. an owner ‘of. community: property. 


Houmsrcap— ENTRY MAN'S OWNERSHIP oF. ‘Communrry Provenry. 


_ An applicant for an original homestead entry under section 2289, Revised @ ane 


- Statutes, as amended by the. act ‘of March 3 1891, who. at the date. of: such 


ae application is. invested by. operation of the community’ property law with = 
_». -a’one-half undivided interest in a. tract of land in Arizona of more than | See 
_.. $20.aecres is a. proprietor of ‘more than. 160 acres within. the meaning to) eae 
we - said. act: and is’ therefore disqualified from making entry, and. that’ digs- - os - 
_(fnatlscarfon. is not removed by the mere fact that. the - community is dis a 


solved by the death of applicant’s co-owner. | 


os “ Homnstmap—Cowmnstanr’s PREFERENCE Ricrr.. 


| ao - Contestant. alleging. intent. to’ acquire ‘title: to, the. Jand. ebinteated, under the. ; oa ice 
act of Tune 28, 1984 (48- Stat. 1269), may: be qualified under section 7 of ©. | 


- gaia act, as amended by the act of June 26,. 1936 (49: Stat. 1976); to. make eee 


entry under some applicable public land law. There is no ground, there-\, os pe 


“fore, for dismissing the contest for failure. of. the contestant to~ show . 
ack ‘that. he is qualified: to. ‘acquire. “title to the land. ‘The . question. whether — 


cee contestant. may. exercise. a preference right is not. Properly, before the De- - 


oe . 7 partment until it ig attempted to be exercised. 
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Fannie AY ‘Young has appealed’ from: a eee of the Caminiz”. 7 


tee sioner of the General: Land Office rendered January: 24,1988, which, | 
. upon the evidence adduced 4 in contest. procéedings brought. by J ohn M. 
Ger 2 Keith January 19,. 1987, against her original and. additional stock- noe 
"oo. Taising’ homestead entries Phoenix 070712 and. 071797, concurred in . a 
is whee the action of the local register in holding the entries for: cancelation. 
ee _ Application for the original entry was made. September. 18, 1981,.. >. 
oe cin which. applicant, stated: that she was not. the proprietor. of more. 
-.. .» than 160-acres of land and ‘that she was the actual head ofa. family Fs 
«by reason of the physical incapacity ‘of her husband: The entry: was’. 
“allowed November 7, 1981. The‘additional entry was allowed June > 
oo 9, 1982, which with the. original embraces. 639.84 acres in T. 15 S., 
eet, Rs 19 and 20 E., G. & §.R.M. Final proof. oo to have been iar 
Lee filed Ja anuary 22, "1987, but is not with the record. — . a 
i Ci substance, the contestant charged failure to ‘reid upon: the or 
Se ‘entry. for. seven months each year for: three years, ‘failure. to-make 
“  one-half.the required improvements within three years from date of 
te Pe entry or to make the -total’ amount of: improvements: required. at any 
ee time; that: at the. time. the applications . were filed entrywoman was ~~ 
_.. the proprietor of more than 160 : acres of Jand and was a married ! poe 
ae woman, not the head of a family. | | a 


The register held that the Bee meer ad failed to "sanipliy wih er 


ae ~ the residence requirements of'the hornestead law and both the register 
“and: Commissioner held in effect that, her entries were illegal as at.) 
... ©. the date of the applications entrywoman was the Proprietor of more — = 
ee ee + than 160 acres of land which she still owned.. Ee ase 


5 


“Tt is undisputed that. J oseph. K. ‘Young, inusbaind: of Fannie. x ee > 


a: ig Young, the entrywoman, obtained patents under the homestead law, ie oF 
aac ciel subsequent to. their marriage and prior to the _applicatichs in‘ ques.’ ° - 
ne oe - tion to tracts of land. amounting to 627.50 acres in the locality of 
ce, EAE entries and in the State of Arizona; that Joseph K. ‘Young died pee 
pee :, AE December, 1933, and that. his estate has never been probated and ee 
'.. the property so. ‘acquired thas. not been. disposed of in. any manner. . 

“) Byidenee. was introduced by. contestant showing that entrywoman’s © | 

. husband was assessed for taxes. on. the land. so patented during his 
--) life and that the entrywoman secured. an exemption for taxation of ake 

: such. land because of widowhood. es oo 
+. Contestee: admits that. the: ag patented to the ‘hiisband ae ne 
4 “community: property; that. she owned a one-half undivided, interest 
.-.’° therein when her husband: became. invested with title thereto, put.it’ 
oh ae is contended: in ‘her behalf that she did not thereby become a! 
es A “proprietor of more: than 160 acres. of land” within the meaning of — i 
=” < section 2989, Revised Statutes, and thorely iomnality, herself from - rae 
ee making homestead aa race | | ft es 


: =~ 


DMS a ae “May 12,1938 


oe The ‘prgumetig: in apport. of this ‘contotition’ seem: “0 Be that Soe 
: a whétens: under section 2175,, Revised. Code of Arizona. (1928), com- 
~-, munity, property is. liable for community debts contracted by ‘the 
husband, and moreover, under section 985 of said code the community. ~ 
estate passes charged with the debts against it,.and as. contestant has 
.- not: shown.‘such debts do not: exist, the interest of the contestee did ee 
not pass to. her on’ the death of het. husband; (2) that under-the = = 
“community | property. law the management. ‘aid control of the estate 
> was vested in her husband and: she. did not’ succeed to such manage- © oe 
ment and control of her share until his death, therefore. she could not ©. 
_. dispose of it or otherwise exercise the rights of a proprietor; (8) 9. 
> that the estate had not. been, probated. ‘and the land has not been + 
as “partitioned. between. herself and the children and. therefore she is but; SS 
ee: tenant. in. common and. owns. ‘no exclusive right | to Ce specific sm 
: acreage. — ; aa 
eee br the’ case or Thonias H: B. “Glaspié, 53 I. D. STT thé Department ee 
~ had occasion to determine:the qualifications of. Glaspie to make home-. 2. * 
oo stead, entry, who during coverture. had acquired and who held at the - ea 
'~ time of entry fee title to 240.10 acres of land in Arizona.- The apes 
“plicable : statutes of Arizona relating’ to. ‘community property. OS 
_:-eonstrued by the Supreme Court of Arizona and the Supreme Court. Te 
of the United States were set forth and discussed cand it’ was held in ge 
ae conformity with. the views of: the courts that the wife ofthe entryman ~ ak 
“at the moment of acquisition of title by the husband of the 240.10... 
-, -acres betame.invested ‘by operation of law with a half interest therein, . 
and that the: entryman was not, therefore, disqualified to make. home: | 
stead entry. The quotations from the authorities cited in. that decision. ee igi 
~~ made it clear that in Arizona as in the State of Washington the - roe 
law makes no distinction between husband ‘and wife in Tespect 10) 
the. right each. has-in the community property; that: it gives: the ae 
"husband. no higher or better title than it gives the wife and recog" e002 
- nizes a marital. community. wherein’ both are. equal, equal. in respect. «: ak 
: “not. only to the title. and interest’ in the common. property but also. .' 2. 
in the income therefrom: The fact that section 2175 of State: code = - 
: ~ makes. the. community property liable to community. debts, in thes. es 
. absence of any showing that such. debts had become a lien or charge ate 
-.- against the property either by a voluntary” incumbrance or as a result. 
is of legal proceedings by the creditor, would: not seem to affect the title, Clg 
.. of either spouse to. the community property: ‘The application. amd ei 
- entries here in question were made while the husband was living and . 
oe not after he was dead.° It is.a settléd rule’ that the validity. of entry es ag 
eo must be determined as of the time it is made. ‘While under section -° ..: 
"955 of the code of Arizona a conveyance of community property tos: 
eta ed valid. must be executed by. both husband and wae — appears’ ee 


i 


yates 
i : } . 


_ n 


oe A ioe ; DECISIONS ‘OF. THE DEPARTMENT: oF THE INTERIOR (TLD, a 


oe ae ‘that the community property could not hee Beati eee and aes 


| a valid legal. title given by the execution of a joint deed by husband — _ 


m ae _ and wife at the times the entrywoman. applied for and obtained entry. . : 
oa of the land i in question.. There could not have been any community oe 
debts of the husband chargeable against the. estate oF ~ husband ga oe 


= before: he died: — 
Upon the ecalutian of the community by: the death. of the. Fciand rae 
a4 the property passed without probate pr oceedings or other legal action— 

-- one- -half to the widow and the other half to tle. children ef the mar-_- 


a - riage. Molinav. Ramirez, 15 Ariz. 249, 188 Pac. 17. -The entrywoman’s oe : 


ae . : m disqualification to make entry. by. reason of ownership of one-half. of 
eet the community property consequently existed at the date notice of con- ; 
hee 2 test. was served on her, so. that there is no room for the argument that 


: . Be the cause of invalidity was removed before such date.. The fact that - a 
section. 985 of the Code of Arizona subjects the community property... 


Cal upon the death of either one of the spouses to. community debts does - 


“not warrant the conclusion that the title of the. surviving spouse is any 
way divested or qualified as to the one-half interest: which passed to 
her. There is ‘no presumption that the community. owes. debts. “See 


- Husband and. Wife, Sec. 1374; and cases cited, 81 C. J: 216. The con- 


_ testee did not offer any evidence that. there were such debts, but merely. ae 
: suggested the’ possibility of their existence. -There is no basis in the. 
evidence. for the Commissioner’ s statement, that apparently there are. ee 
such debts. Bek oad ae, 
“The nee However: contends. that under the cheer of DeWolf 
vy. Moore, 84 L. D. 330, it was incumbent upon the. contestant to prove 


oe that there were not any debts, and if there were that they did not con- ‘ 


sume the value of the estate. ° 
DeWolf v. Moore was a. case of ctintest. ee a homedoad: oe . 


| ‘based. upon a charge. that the. entrywoman was disqualified to make. 


entry by reason of being the owner of 160 acres of land. ‘The question . - | 
-_ to be determined in that: case was. whether entrywoman, who'had ac- ; ; 


: “quired title to. 12214 acres in Towa as. her share of her husband’s. estate, meg 


ss owned also in her.own ‘right an interest in 320 acres of Jand which, con-° 


oe testant alleged, entrywoman’s husband died seized of in California but 


“..” ypon which there had been no administration and no partition. The. . A 


(ae -Department.held that the evidence was insufficient to show that defend-. 


7. ants husband. ever had acquired title to the land. in California,. and © - 
eee a : further: held,. even if his ownership were. proven, there was cast upon _ oe 
> the: contestant the burden of proving that the defendant took abene- 
poe ‘ficial interest in: the California land, that. jis, something more than the: °~ 
egal title thereto that might, so far as disclosed by the record therein, ene 


oe > be wholly defeated by the assertion of claims against, her husband’s aA ce 


eg ey estate having priority: over r defendant. 


2 MLS t- 


pe oe Vo oS Mp YOUNG. Ce ee a 


= =. = ma: ; ‘a May 12, (1938 


ie “Op his ¢ case, ee was s opened oy farther Esuinony and upon ite . Pas 
:, ~ reconsideration by the Department cs curs: O ue ee vy iM ogre a, tee 
LD. 140), the Department said : ws Sie er 


tea Phe evidence. is amply sufficient. now to: derhoristrate that detedants husband, a eee 
at the time of his death, was possessed of 320 acres of land in California. free from: 
_- incumbrance of any sort, and that under his will she took-an. undivided one-third eae 
_ interest in this property ; the.extent of her interest under the will would be exactly, 020. 
- . the same as it would'have been under the Civil Code of California had he 2 died... ae 


a ae 


intestate—an undivided one-third. in fee. 


‘Defendant: has never asserted her. lain. to. this Jandi nor has there. been Anes re, 
effort, by. partition suit or otherwise, to: assign any exact portion of the whole to: 2. 
her. individually. Nevertheless the: fact remains that: immediately upon her hus- Saar on 
- band’s-death, she became. vested in fee simple with an interest amounting to ne: \ herte 


third of the acreage of. decedent's estate in California. 


7 .. The interest, to be sure, is’a tenancy in- common with other heirs of the decedent, at = oe 
Ee ‘but she: is severally seized of her share which. at any time can be. reduced to ea amit 


i interest. ‘in. land as: ‘might, “ander is provisions of section 2260. of the Revised ; * 


: Statutes, disqualify the, owner. and occupant from Lene land. under the Bre : 
: emption law... See Richard v. Ward, 9 L. D. 605. nae ee ; 


‘It was further held. in that case: 


ce “That in estimating the acreage ‘of an entrypmah's proprietorship | in. real estate, ee Mea 
within. the: meaning, of the 5th. section of, the fact: of. March | 3, 1891- (26 Stat., eT ee 


we 1097), he shall be charged. with. that proportion ‘of the total acreage of a. : 


tract owned ‘by | him in ‘common with others. which is. represented by the frac- . . fs 
‘tional extent of. his undivided interest. No other rule can well obtain ae ws 


of course, there has been partition of the estate. . a tn! 


The conclusion reached: was that, defendant in addition. to. » 10044 - - 
acres in Towa ‘owned one-third: of 325. acres in California and was 


therefore disqualified to make homestead entry. | 


It. seems - very: clear upon second Ronsideratien Se he case: Be ee 
. the, Department. that. evidence: that: the entryman. acquired . title tor! 


more than 160 acres was. regarded . as. sufficient without proof by 


contestant. that there were no debts’ of the estate that might. consume = 


. the beneficial interest, in the estate.’ 


- Where a: contestant. establishes that. ‘ebatestas owas , diequalitied AS ie 
, a homestead entryman by reason of the ownership of more'than 160- * - 
_, acres: of land acquired by devise or from. one whose estate has nob 
.. been partitioned ; or - probated, to impose upon the contestant the =~ 
burden of further proving. that there is no possibility of the proof peas 
of debts against the estate to which the Jand might. be subject i 1S an va 
_ onerous - requirement and. unnecessary - to- establish prima facie. the | a 
fs entryman’ S disqualifications. The existence of such debts should be 9 
peculiarly within the knowledge. of contestee, and if. they are. such © a : 
‘that affect the title and estate of the contestee, the burden should ade ie. 


= 2 bec on: nthe contestes to allege. and prove them. . 


Yee 
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“The fact: that naek the -doramaunity, property. lw of oo thet: 


oe husband is the, statutory agent. to manage’ and control the tg a. 
does not, in the opinion of the ‘Department, ‘affect, the character of’ : 
- the interest, of the wife as an owner of- the: ‘community. property. Fa 


2 The word: “proprietor” as employed i in section 2289, Revised Statutes, = a 


ne : as amended by the. ‘act of March 3, 1891, means “owner.” Alfred: Loe 
a Thomas, 46 L. D. 290. Inthe case of Poa Ve. Seaborn; 282. U.S. 101, °° > 


no 112, 118, the Supreme. Court, in. discussing. the power of manage- 


ae «ment. and control of the. community propa By. the nuseand eae 
; ferred. by. the laws of ‘Washington, said: is See 


The reasons. for. conferring. ‘such: sweeping powers of management on. the Sea 


2 “husband are not far to seek. Public policy demands that in all ofdinary‘cir-. ~~ 
| @umastances, litigation between wife ‘and husband during the life of the com: ~ 
_ gaunity should be discouraged.  Law-suits. between them would tend to sibvert 
the ‘marital ‘relation. The same ‘policy’ dictates that third “parties who deal 258 
ae _avith: the husband: ‘respecting community property shall. be assured! that. the 
ae wife shall not: be permitted to nullify his transactions, The DOwers of partners, ae *: 


une 3 : or of trustees of a spendthrift trust, furnish apt analogies. - © sa. 
The obligations, of the husband as. agent of. the: community - are no Tess. real -. 


. ae because. the policy of the State limits the wife's right. to call him to. account _ 3 
gna court. Power is not synonymous. with ' ‘right: Nor is» obligation coter- See 


ee -minous with. legal remedy: The law’s investiture of the husband with. broad ro 
: Powers, by - no means negatives. the wife’s. present’ interest as a co-owner. _ 


“We are. of opinion: that: under the. law of: Washington the. entire | rosie = 


ec, and. income of the community can no more be said to be that. of the husband, : ae 


‘an it could rightly be. termed. that of the wife. | oe, 
° The contestee relies 3 in part on the definition of the oe owaine? 


gone in McHarry v. Stewart, 9 Li D. $44, 348). and ‘the word “own? in- 


ee Charles B Burgess. et a 48 i: D. 9100, as importing an absolute. and. — 


‘ot. an. undivided or qualified interest in land. The word : “owning” 


"formed: a part of.the language used in section: 2989, Revised: Statutes, 7 s 


y prescribing a basis for. adjoining farm entry. ‘and: the word “own? 


oe: = \ with the word “occupy” was used in-section 5 of: the stock-raising - 
a jhoméstead act as.prescribing a basis for. an. additional entry under the - 


Es section. - The definitions. of these words. i in the cases Jast’ cited resulted 


ca ‘from the consideration of the object, and purpose of that part of the. - 


- ; statute in which they. were employed, and are not. togardéd, as uae a 
ne hae nent in the instant. case. aes 
| From what has been. set forth: aeee it seems oleae that an aonteuat oS 


“ on for an original homestead. entry under section 2989, ‘Revised Statutes, 7 
es amended by the act of March 8, 1891,,.who ne ‘the date of such 


Serene application. is invested by operation ‘of ‘the community property law. 


~~ with a one-half undivided interest ina tract of land in Arizona of © 
ie » more-than 320 acres. is -a proprietor of-more than 160 acres within — 
_ +, the meaning of said act and is therefore disqualified from making, — 
+ © such entry; and that disqualification i is not removed by the ‘mere fact 


. ne - that. ane community 1s. dissolved rbyt the death of applicants o co- owner. . : 


ee ala ee ee _KEItH. v. “YOUNG - ees as a won Pica 


May 12; 1988 


Te appears. Sri. the es that ntedes ss ode an. ‘unre- DOE 


i. e corded. deed of her interest. in the property executed the. day. before. ee 
the’ hearing and conveying: the. property to her ‘daughter. Whether 
_. this deed. represented a. bona fide sale or whether. the contestee had. °° 
-. power to convey. is no moment: in the present. case, the transfer came. os We , 


. - too late to affect the existing disqualification.. 


‘Defendant raised the question of invalidity of cree contest: band coy io: Sa 


oo “qualification of. the. contestant to acquire title. to the land. on the : | ee 
— ground that he had.shown no qualification to acquire: the land under 
“Rules 1, and’ 2. of Practice. . Contestant. states in: his contest. affidavit: 2 ee | 
“>that he claims “ar interest in-or desire and intent, if permitted to dose 
"$0, to acquire: ‘title: to, said land under the. act of June 28, 1934,” the eae 
"usual averments on the regular form of. contest. affidavit showing, se ge ee a 
eG qualifications to enter. the land being stricken out. As to this ques ae 
-. -tion'the Commissioner held. that contestant’s qualifications. ‘were im. a | ; 
ne material in. view of the: disqualifications of the entrywoman. The ee 
Government is a party to every contest and the invalidity of the. 
entry. being shown it must be canceled. Rule 1 of Practice permits? 
Hie contest. “for any sufficient: ‘cause affecting the legality or validity G60 
> the claim’ not shown: by the records of the Land Department.’ jos | Ape 
i os: not inconceivable that contestant, through. the exercise » ‘of- rights: ee 


ae granted under section 7 of the Taylor Grazing Act. may be qualified. 


to acquire title to the land under some applicable public land law. oe 
oe Therefore: no. sufficient ground exists. for dismissing: the contest... “The | : oe 
- .* question whether contestant may éxercise a preference right is not:.- | 
ae properly before the Department. until it is attempted to: be’ exerdised- 


A great amount of testimony. was taken, ‘and: there, is considerable: | yet 


~~ discussion | in the briefs as. to:the other-4 Assues raised by. the charges... ata 
' ° ¥t is sufficient. here to state that accepting: the’ testimony of contestee- Seog 


as true as to the character, extent:and value of the stockraising. 1 ime 00" a 


ae | provements. and ds to the character and period of her‘residence on: 
"the land ‘to the. exclusion: of a home. ‘elsewhere, both improvements: a. 
and residence appear insufficient. to meet the- ‘requirements of the °° 
—  hotnestead’ law. Whether the: circumstances | are such, that the de-- foe 
~~ faults may be: excused and further time allowed to perfect the entry... 
need not be decided as the entries in question were: invalid at the time: 


7 they’ were made by: reason. of ‘entry women S ownership: 0 of: x more > than: cae os 


160, acres of land... 


It, however, should be said: that: Grom tie avidente. pete to: ai Pas 


- “the contrary are not deemed to. have been. made falsely and’. with: ae 


- “< fraudulent: intent but: rather arose from | ignorance. and misapprehen-: en a 
ae oe of the law as.to what constituted: ownership of land. eee ee Se 
In accordance. with the views above expresseed. | the decision of the a - 


Commissioner 1s. affirmed. 


“aete Be DECISIONS. OF THE DEPARTMENT ‘OF THE INTERIOR porn, ie 


~~ 


| “ALFORD ROOS? 7 re — a oe 
" Decided June 28, ae ede ae i 


“s ee 


ee Pustic “Lanps-—Grazine—Grazine Disterors—APPrats, 


The determination of the boundaries of grazing districts, and additions to. and’ 

- modifications of such districts, are matters. committed wholly. to the discre-.. , 
tion of the Secretary ofthe Interior by section 1 of.the Taylor Grazing Act, e 
and no “appeal: will lie from recommendations #0r: Ses determinations. as 4 


2 . Pousuic ‘Lanps—Grazind—Licenses—RENEWALS.. 


a ee ~ Puptte ‘Lanps—D1vision or nvesiiaattons—Raronts., 


A grazing license, ‘being purely temporary in. ‘its nature, cannot. _.eontituite i a 
"<< par to the authority of the Secretary of the Interior to adjust the’ bound- 
" _ aries. of grazing districts, regardless. of the. fact that such. adjustment may ~ 
prevent the renewal of a license to. ‘one whose livestock unit is pledged: as: 

_ security for a loan. | ees coe Ae : 


Nog 


Reports: of special agents” involving controversies under tis Taylor. Grazing 
Act are confidential. and not. subject ‘0 tenes 108 by claimants, attorneys, = 1 
| the public. | ae aa el? ay ns HEY de ES 
a Cusesan, Assistant Sicrotiry:. ba Me ck. 2 Eas | 
~~ On July 23, 1935;. Alford Roos filed’ an opie en a grazing 
: Hcense’ under the. provisions of the Taylor. Grazing Act. for 30 head 
of cattle and. three horses on certain described tracts in. Ts. ‘17 and. 
18 S., R. 12W., N: M. P. M., New Mexico, lying within the exterior 
boundarie’. of New Mexico Grazing District No..3, as at that time . 
. established. On J uly 1, 1986, the regional grazier granted a license — 
to Roos’ to graze 22 head of cattle and two horses from July 1 to - 
~ December 31, 1936, on an allotment. embracing. parts of Secs. 29, 30, 
31, and 32, T. 178, ‘R. 22 W., oad ee 6, T. BS, ‘R 12 W., Ne 
MPM oe 
fe on considering: Boog aoplie tah for: a 1937. ee the: ‘Yegional™ 
= grazier, by a notice dated April 17, 198%, first. informed Roos that 


a ae advisory board had recommended as follows: 


Class 1. applicant for’ 22 cattle. ‘From. January 1 1937, to ecg 30, 1988. aes 
mare public range. allotment. as- described -in- license: of. ‘July: 1,. 1986, Nonuse . 


. ae license. for (14.O0YL. The Advisory Board. recommends that your. temporary B 
a | publie range allotment. be. ‘fenced at the earliest practicable date. “It: will be te 
baat a necessary. that you apply: to the Division of. Grazing, ‘Box 575, Albuquerque, Ce 
os. New Mexico, for a permit to construct and/or maintain improvements on your 


_‘public_range allotment. \ Important that, --Sppiiention : for ‘permit be approver . 


— ; by. chairman of | ‘your Advisory Board.: 


_ Roos appears to have protested, on reasons 'ehich are ae disclosed” 


os 2 | by. the record, and the regional grazier, on ‘April 23, 1937, notified . 
pee him that the. following recommendation of the. advisory board had 
: oe i adopted as his decision: BY inc : oe ee 


| a Motion for relioeliig denied October. 265, 1938. ; 
8 * Not released for Bublichtion i time for- inclusion, in Volume 0 56 1 I. De 


re i a 


er ~ 


— ‘Think. the. reconinenaa don ae ‘the’ Aavisory Board ‘dated: April 17, ‘1987, Cope mee: 
ae sustained. However,T. 17S. RB. 12 W., in which your public range: allotment - a 
: eS located, ‘has. been recommended for: elimination from. the Grazing District. oly nae 


June 28,1938. ee ee eS 


~ Roos. appealed and: the case was set for hearing. A hearing” was 7 


held. June 16, 1937, before an-examiner of the Division of Grazing, | eh 
“at which time if was agreed that the sole issue was whether or not© 
_>. the boundaries of District No. 3 should be adjusted so.as to: eliminate. aa 
_- therefrom the lands in T. 17 S., R. 12 W. -Testimony was offered 
- and on June 18, 1937, the examiner rendered. findings of fact ‘anda’. o oe 


' decision, sustdining the decision of the regional. grazier and recom= ; ice 


mending that the said township be eliminated from the district... ‘The © 


ae township was eliminated from the district on April. 29, 1988, Roos o oe 


A has appealed. — 


“None of ‘the mee promulgsted pursuant: oo the: Taylor Camus - - 


7. = Ket (act. of June 28, 1934, 48 Stat. 1269), as amended by. the act of cs co 
ae June. 26, 1936 (49 Stat. 1976), has made provision for a hearing on... 
the issue involved’ in this case. ~The determination of. the ‘pound=- oe. 


“oo aries. of grazing districts, and. additions thereto and. modifications. | z | 
thereof are matters. committed wholly to the discretion. of the Secres 


= | ‘tary of the. Tnterior. by section 1 of the Taylor Grazing Act, and. the. he 


“rules and regulations inake no: provision. for appeals from recommen- . i 
a dations: for such. determinations. ‘Notwithstanding this, however, the .- 


matter has been carefully considered i in the hght of the showing sub: 


mitted by appellant. There i is no. evidence that the elimination. of the. = 
- township was. improper or ‘that, any. injustice to or hardship | on. the ca 
“appellant. has resulted therefrom. It appears that the: appellant is... 
fully cognizant. of. his Ss opportunity to apply. for a. Tease under section gs: 


| 15 of the act. 


In his apreal Roos: alleges thas: he has. obtained. a i from the eo | a 
Resettlement: Administration (now the Farm. Security. Administra> | 


tion) in the amount of $500, the loan: running fora period of five . 


ae years and being secured by the pledge of his “livestock unit,”: and : 


~ that the elimination from: the grazing. district of the township in’. ie 


i which the greater. part. of his. allotment i is located, thus obviating thes 
" “possibility. of the renéwal of his grazing license on the same.area, 480! a 
in aan of that part. of section 3.0f the act. which. provides: ee 
3 es la ane - that ‘no - permittee. complying | with ‘the: rules and regulations” laid a 
down - the. Secretary of the. Interior. shall be. denied the’. -renewal of. such a. 
> ‘permit, if such denial will impair the value of the grazing unit. of the ‘permittee,. OT Bee 


oa ~~. when such unit. is pledged. as. security. for. any, bona: fide. loan. ars 


This point was “not raised. by. Roos at, the time of the. ieee ae Lo 


. 7 though it. appears: ‘thatthe loan, had been obtained. before that time: : a : 
a No testimony. was offered regarding the loan. and-hence the. attempt — oe 
_ to raise the question by way.of appeal -is. belated and. would, not. ar 


aie s consid goRIRCHTOEBLAP OP APPEALS. 
“gat Se SPH eIRCUrTe: 


The. operty of the U nited States 2 a — 


f 


a 
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ae 


ae Haas even. Chad thi: question. been In issue na had testimony. a 
ee ~ in. regard thereto been properly presented, it would be of no. benefit. 
-... to’the appellant. It will be. noted that the above-quoted clause of  - 
ae ‘section. 3 merely deprives the Secretary of the. right, to deny the re- 
“-. newal of a permit under certain conditions. | Roos has. never held Be 
pe ‘permit but has hada mere temporary license. oe 
YE iver | in the’ early stages of the administration of the ‘Tiger: + Grading’ aa 
aa Act. it was recognized. that, ‘before .it would be desirable to issue’ |. 
ms permits. within grazing. districts, @ considerable. amount of prelim- OE 
soe ds inary work. would be necessary... Range ‘conditions needed . to be. - 
— — studied; the various factors. necessary to be considered. in. connection. oes 
ecu with the proper. use and administration: of. the. several - grazing dis- tae 
“.°” tricts: remained to be determined, rules for the-granting.of grazing ee 
oe privileges needed to be forriulated, -and:the. establishment of grazing a 
A -. districts. and. the proper ‘ boundaries: thereof’ were still to be aecom- = 
_. plished. It was recognized that’ all of these things could not be done -. . 


: ina time sufficiently limited to: permit of the granting of. permits 


_.. for the grazing seasons. immediately ensuing. Yet. it -was also... © 
ree recognized | that te: deny ‘the use of the public. range to livestock ee 
| _ operators. until. such » time as: these. administrative | details were. 
* worked. out, would. result ; im undue hardship on stockmen and retard” ‘ . 
CL ane the accomplishment. of the. purposes. of ‘the“act. Accordingly,’ tem-- ea 
_* porary licenses, of the type granted to Roos, were issued: | . 


Such a license, being pur ely temporary. in its nature for the’ reasons - 


a get out, cannot constitute. a bar to the authority of the Secretary fON 
ae adjust the boundaries of grazing districts, regardless ofthe fact that. — ; 
oe “the: livestock unit’ in:connection with which. the ‘license is. granted. ey 
nay have been pledged. as ‘security for .a loan. “The fact that a | 
~ license and not’a permit was issued is notice in itself that the desir 2.05", 
a ability. of. retaining the. lands in question under the grazing” district... 
_ +. omay have ‘been’ in. doubt. Tf at the time of. the. granting of the .. _ 
oe » license. to Roos,. all details relating to? the administration of the diss. 
oo trick had. been. worked out; and the- allotment to. him had been. prop- a 
ga erly determined, there would have been no.reason why a permit and”. 
Ss not @ license. should not have been issued.’ ‘However, only a license; 
ee earrying with it all-of the uncertainties of duration, was issued, and: ieee 
the license as such was accepted without’ complaint. Roos: cannot, > 
--\- "therefore, be heard to complain if action is taken by. the Secretary, . Cae a, 
oy ‘authority. for. which is expressly committed to him. by. the act, and ee 
_.. freedom for the exercise of such authority was Be ae by a oe 
ree _~ leguange. of the: temporary | license.” oe ad 
fee te 2 Even though it. were true that the above- qastid provision of eonen ae 
ae hog did prohibit the action complained of and the renewal of a license. 
= 4. to Roos were mandatory, there is nothing to assure him of the Ten a? 
ae newal of his Ticense ¢ on 1 the identical lands. heretofore. allotted to him... a 


on - ae & a as Sat oe ae : “ALFORD ROOS- ~ a : oe cS nee : Peas s | -e s 7 


cee - : Tune 28, 1938 


“The | case: mdoos rake require an. answer +0. ie question of: whether” Ree 
“ le dhebs could be an adjustment of the boundaries of a grazing district... -." 
1 32"'80.as'to: eliminate therefrom the lands allotted under.a permit and.’ 
where the livestock unit ‘dependent, on ‘the allotment is | Pledged ae eo 
-. security for a bona. fide loan.’ eae 
“Accordingly, the’ appeal is dismissed. without prude. hewever, eka 
tae to Roos’ right to apply - for a: continuation of his allotment in T. 18 S., oe 2 
_- Ry 19-W., and for a lease of the. allotted lands in. T.-17-S.;'R.-19- Wi. 
woos vunder section 15 of the act, or for a license within’ the present bound=: coe 
~ aries of District. No. 3 commensurate with the loss of allotted lends, * eee 
tet through the elimination of T..17 S., R. 12 W., from the district. os 
oe - Before concluding,. a further point. which i 1s, not. necessarily. velated : ae 
ae to. the issues heretofore discussed merits. comment. With the appeal. re oe 
e there i is submitted what. is styled “Exhibit G” wherein. Roos sets.out. > 
. s in. chronological order the history « of this: case from the. time of filing. - oe | ae 
2. of his: original application up to and including the-hearing. Of Juhen ot 
~~ 16, 1937, “In this exhibit Roos alleges that. Special Agent: Horace. ae 
Sie Wilcox, of the Division of Investigations, made an investigation and) 
.. a-report cohcerning a grazing trespass. involving the appellant and + = 
one Vigil, that Roos requested the regional grazier to furnish him with :.-. 
oo a copy of, Wilcox’s. report but that the request was refused, and. that, 2400 
oe the, refusal was affirmed by the Acting Director of Grazing, but that. ee 
Gis on n April: 12, 1987, an official of the- Division of Grazing © oe a 
a. ee did then. and there instruct the Regional. Grazier and the citoaians ‘ = ae 
Lae of. ‘the Grazing, Division's: files at’ Deming to. give: Appellant. full: and complete. ees ae 
ae . aecess ‘to “the. complete : file: and to. copy so. much. thereof “as he desired; and: ee ne - 

“ete Appellant did then. and- there * * *,. open said files. i ene * | and did: COPY, cn ee 
-- >. in part, 80 ‘much. of Bald ale as he could: in a limited time, inolading the Fangs oan 
ee ae et of Wilcon . & %, [Italics supplied.] eae a ao 
> Ina letter dated Ostéber 16, 1908, and. approved by the First hae eco 
ant. Secretary, from the Commissioner of the: General Land. Office to. fea, 
Messrs. Clark,. Prentiss, and Clark, attorneys in Washington, D. Oe 5 he 
— (88-L: D. 464), it was stated. that on and after. September 1, 1907) lee! 

“ters, press-copies, reports, or other papers on file in the Field, Service os. 

... Division (now. Division of: Investigations) , or. ‘related. to any case or. oe 
ee ‘matter referred to or ‘pending 1 in such division, excepting such papers iS 
ig as are technically a part of.the application or. entry, or such papers” ee 
_ .. as may be a part of the pleadings in any case, should not. be subject to ee a 
aa inspection by claimants, attorneys, or the public, Ba ee 
- + No reason appears why the: above rule’ is not: fully : as. “apulieabie ee ore 
eee to reports\made: by. special agents of the Division of: Investigations _ eee 

aa involving controversies: under the Taylor Grazing Act as to contro-.. i 
 --versies: arising under. other : public. land. Jaws.. In order that. the 3. 
~.. Department can be’ ‘fully: and intelligently advised by its - agents of ©. 
‘di ». the: existing: facts. in the. ‘various’ cases: on. 1 which ‘investigations: are =o 
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- ‘eae the’ ‘special ene must at all times rae ioe: e. eet: ouie are 
discuss all pertinent matters coming’ ‘within. his observation. without: ae 
Cee vs fear that his statements will be: openly disclosed. to. any curious. party. 5 ee. 
. Oftentimes facts are disclosed to the agents by persons who may be 
_ subject to embarrassment if the source of the disclosure is made 
_ known, but who nevertheless are willing to assist, the agents in their 
aa investigations. In fairness to.these. persons and in. order that they oe 
oer will not be- deterred from. rendering- such. assistance by. a. fear that a 
ee SENG. source: of the. information. thus obtained will: later be. disclosed, rode 
_-» the: reports of ‘the agents should - be treated at all times as strictly oe 
7 confidential and should not be held. open. ‘to inspection: by unauthor- 
“* Gzed” persons. In the - future, therefore, ‘reports’ by agents. of the - 
“.-. ~Division ‘of Investigations. which for any reason may be in the files 
of the Division of Grazing should be open for inspection only by). 


Government officials or agents who need or are cornisd to ‘examine; ee 


os such reports 3 m connection wath their official duties. 


* Apa dismissed 





_ IMMUNITY OF THE ‘UNTTED STATES FROM OPERATION OF. 
| TERRITORIAL STATUTE OF LIMITATIONS _ : 


Opinion, March Lh, 1939. 


| “ATA SKA. “Ratinoap—Rartgoap ‘Hosertats—AcTIon ‘TO Recover “Dear Dus THE 


igs 
UNITED SraTEs FOR. ‘SERVICES—TERRITORIAL Srarvre OF LIMITATIONS. - 


Authority for the construction and operation of hospitals by’ the Alaska. Rail- gue | : 
, road: was contained in: the act of March 14, 1912 (38 Stat. 305). An Alaska. : 


| _ Railroad hospital is a United States: institution.. An obligation incurred for 


- services. rendered. by. a. railroad: hospital. constitutes: a debt due the. United, ie 


so States,: action for the collection of. which ‘is pot ‘barred by. the ae of | 


—- limitations of ‘the ‘Territory. of epee << a Ce 


ped Kreers, Acting Solicitor: 


My opinion has been inated: on mies wasetian s as to ahoehr actions ‘ere 


| oF collect. accounts due for. services rendered by. an. Alaska, Railroad. este 
o_o hospital, are. barred. by: the statute of. limitations of the Territory of: 
“> Alaska in’ the event that. such actions are not instituted within the ae 

- prescribed time. .° S 7 | aoe | | ce: 
oar ~The facts indicate. that ee are 6 dutshaniing. accounts in ‘ties name ae ee 
ee of Mr. Carl Robinson’ for hospital services. which were rendered 
ee Te during the years 1930 and 1931 in the sums of $113 and. $163,. and. 

that the General: ‘Manager of the Alaska Railroad has been ‘advised =. 
A eG by: the United States Attorney for the Third. Division, District of . 
_.... Alaska, that these debts-have been outlawed by the statute of limita~ > 
“tions of the: Territory. It is stated further by the General Minager. = 
ee, a senan there 2 are e other outstanding accounts, - ~~ ee ae 


| ° Diiiatly ae ‘United: ‘States 5 Attorney 1 ae redeinenioe to. the Carri. are ae 
oo a torial statute of limitations contained in section 3356 of the Compiled. 

Laws of Alaska, 1933, under the chapter heading “Time: of Com: a 
ae a mencement of Civil Asticna which is ates as follows: aes. 8 oe 


. te | Within, six ‘years— a 4 7 


‘First. An Action upon a contract ¢ or liability, express « or implied, cad | ao - a oS as | 


‘The act of March 14, 1912. (388 Stat. 305), authorized. the President. 


= a to locate, construct, and operate: railroads i in the Territory of Alaska. 
; The main purpose of the act was to construct a railroad.to ‘connect ~ 
«one or more of the open Pacific Ocean harbors on the southern coast. 
: os - of Alaska, with. the. navigable waters of the interior, and with the - 
~~ interior coal fields, so as to aid in the development of the, internal = 
_ agricultural and mineral resources, and. the. settlement. of the peblio= : 
7 o ~ Jands, and so. as to: provide transportation. of coal for the Army ¢ and 
ee “Navy, and for other governmental and public. purposes. 


A railroad system known as the Alaska Railroad ‘was constructed. 


‘Section 1 of the act of March 14, ‘igig,. gave £0" he Pissident 


oo ; : “certain. powers which. were specifically enumerated, and in edition 
_ authorized him “to do all: necessary acts and things oe to. 


be enable him to. accomplish, the purposes and: objects. of this act.” ‘By. 


~... this provision ay broad and sweeping grant of “power was” conferred _ 
~" .wpon the. President. 30 Ops. Atty. Gen. 332; 30 éd. 402; 4. Comp... 
~. Gen,. 19, and’ decisions: of the ‘Comptroller. ‘of the’ Treasury: cited 
~~ therein. Under: the: clear authority which is contained in this. ‘pro- 


2! _ vision, hospitals, were established and operated. as a necessary incident — 


af to the accomplishment of the purposes of the act. These institutions - 
oe 7 have been: maintained under appropriations made by. Congress to pro-": 
_.. vide for the expenses‘of the Alaska Railroad, 9 Comp. Gen. 832,334." 


_ Upon recommendations of the Secretary ‘of the Interior the Presi” 


oe dent. pursuant to his powers. under ‘the act promulgated the Executive .. oe oe 
-- Order of June 30, 1916, No. 2414, which prescribed rules and. regula~’ " - oe 
2s tons: “for hospital. service in connection with: the construction and. 
age an operation. of. the Government railway, i in Alaska.” . These rules. and ~ 
ye teens relaipd + to thevadmission, care and treatment, ee patients, 


ees Poe oP oe o TERRITORIAL ‘STATUTE OF IMITATIONS 7 a ae oe 


Vy 


se - under. the: ‘authority. of: this act. The Alaska, Railroad is a ‘govern--. ee Le c 
~ mental agency, an arm of. the Federal: Government, entirely owned — 
‘and operated by the Federal Government, and performing a‘ gov-. 
°. ernmental function. ‘Ballaine v. Alaska Northern’ Ry. Co. (OW. Ss 
ee aaane Intervener), 259 Fed. 183; 34 Ops. Atty. Gen. 232, 236; 30. id. 402; 16° 
~ Comp. Gen. 568; 9 2d. 339; 8 id. 420, By section: 8 of, the act of. 
.. <Mareh 14, 1912, ‘the * earnings: of: the railroad above maintenance. 
charges. antl operating expenses are ec to. be. ‘Paid. into: the - 
oe: "Treasury of the United States. » 


ik 3 "DECISIONS: OF THE DEPARTMENT oF THE INTERIOR: (Tk: D. 


a a regulations of the railroad.” 


ew tae fe ae 


= * 


Soc ce) In the: decision, 16 comp ca 568, "holding that: the disability - gee 
i ee compensation. due a United. States. Employees? Compensation- bene-- oe 
 ficiary may be withheld and. applied 1 in liquidation. of an amount’ due =) . 
-o.. the Alaska Railroad hospital for hospital services furnished his aes pe 
i a“ the Comptroller, General stated as follows: ee, ae een 
| The: hospital bill geferred to ‘apparently. covers services ‘famished Mrs. Ba- y : 


- ‘ /-amunson by an Alaska Railroad hospital—e United States institution. . “Such being = 
‘ the. ee “Mr. ‘Edmunson’s' reported: indebtedness. As one owing to. rhe: United. 


™ 


eg fas} re payment for é services “at the airoal: hospitals.” “The éxist- : f 
©. ence of the railroad hospitals was recognized by Congress in the Joint 
. ’ Resolution of March 3, 1927 (44 Stat., pt. 3, p. 1845), which author-.~ 
ized the President: “to cause to be. paid from hospital. receipts or other 
ee ‘funds: of the Alaska Railroad the amounts heretofore or hereafter sa 
a ee accruing’ to surgeons. of the railroad under any: agreements relating 
+ to fees collected in cases not: entitled to tree treatment panier hospital.” iol 


‘The’ ‘situation inenefore involves as <debtor-creditor relationship | between. the 7 


"beneficiary and the. Government... Litalies supplied.) _ | 
oe Tt is clear’ in: my opinion. that an ‘obligation: eee is. a eared for er 
services rendered by the railroad. hospital such as in the instant case. 
ae constitutes. a debt. due the United States. Any payments received for .. 
‘-guch services. are public moneys of the United. States. applicable to 
ok public purposes and. in collecting such obligations the. Government is oat 
| plainly acting in its governmental capacity.” en 3 .? : 
/ In the case of Ballaine y. Alaska Northern ‘Ry. Co.., , Supra, an  Abtion 4 
; in tort was. brought. against the: defendant railroad. The United 
~ States intervened: in the suit. The Circuit Court. of Appeals for the © - 
Ninth’ Circuit held that the United States had purchased: the Alaska 
~ Railroad ‘Company under the act of March 14, 1912, and became owner - 
not only: of the’ property, but of the. corporation as its: agent for. 
ae ee governmental and public’ purposes, and. without. its consent: the: - 
<— bgp sisacan could, not be sued in tort. wa : 


{ 


“To overcome the application of the sete ‘that. the United: “Btades a 


> : hoaanot be sued. for a tort the argument was made that..1 in the operation. 2 

as and maintenance of the railroad the United. States was. carrying: be ad 

fae ~ commercial business; and i in such business had, toa an extent, abandoned ea 
ob its sovereign capacity. anos. eat 

: As to.this: ‘contention le court stated as: s follows vs 186): (. oe ie 

vit We: cannot. uphold that. view. Congress, in ‘its ‘power: to regulate commerce, ae 2 
‘could construct, or could authorize a. ‘corporation or individuals ‘to construct, . a ne 


* oo raile oad, or: to buy. a. railroad, and. clearly in the territories has:a plenary: power, ae: 
ee vo grant franchises, to create a. railroad ee and ‘to. employ. the BeeDey oF ue | 


ie “TERRITORIAL STATUTE OF. LIMITATIONS | eae es AES oe 


_eorpor ation as a means of ce ‘such: ‘sbiects,” — | “Taking all these: 
. provisions. together, they” plainly: show that. the: ‘United States, ‘in acquiring, the . 
-- stocks. and bonds and: ‘property. of. the ‘Alaska: Northern. Railway Company,’ acted 


inthe sovereign capacity, and. in exercising. entire control, -possession, ownership, — He 


and management, has merely employed the coment organization as an 1 agency . 
_ through which to execute. the purposes. of the statute. i 


On page 186 the court concluded. as follows: ne - 


Cae + 


- Here, ‘however, the. United States holds the railroad and stock for public pur- : 


- poses under clear statutory authority,- and it: operates. the road, in ‘the: necessary 


‘discharge of its. duty to the. public,. and in our: Judgment, in this, a civil pen can: ee ah = 


Se claim the privileges. and: immunities of. a. ‘sovereign. 


"Under. the. established’ general rule a. statute. of ia oe: runs” : 


: - : against the United States only when it assents and: upon the conditions , 
a prescribed. Lucas, Com’r of Int. Rev. .v.,The Pilliod Lumber Oo., 


; _ 981 U. S..245, 249. In the case of Chesapeake and Délaware. Canal Co. 
ce United States, 250 U. S. ‘128, the Supreme: Court held. De 125): 


“It is. settled. beyond ‘controversy that. ‘the: United States - ‘when asserting.” 


ve - “sovereign” or ‘governmental fae is: not subiect ‘to. either state statutes: of 
, imitations or to Jaches. | : : a 
. Also in the case of Davis’ v. Coronas Coat Co. 265 U. 8. 219, ), the je Supreme 

ee Court held (p. 222). 5. : . 


: Meo it: is established that a state statute of limitations cantiot bar! the United” 


Ae States,: at. ‘Teast when a suit. is brought ' in the, United ‘States courts. ; (Citing 
ae United. States Ne Thompson, 98 U. Ss. 486; United. States Y Nashville, Chattanooga» 
nd yee & St. Louis R. Co. 118 U. Se 120; Chesapeake & Del. Canal Co. Ve. United States,- 7 
Hie supra; ‘see. also United States Ye Beebe, 127.0. 8. 338 ; United States \ ve paieu eee 
aa 2 (0 U. 8. 181; Gibson v. Chauteau, 13 Wall. 92.) 


A fortiori, a territorial, statute of. limitations eee bar the United ’ 


Ae A 


a States. The Territory: of Alaska derives its legislative power: solely = 


: , from. a superior authority, namely, Congress, and the courts of the 


: “Territory were created by virtue of:the exercise of the plenary power * 
. Of Congress over the Territory. ' Clearly, the United States i in asserting - 


pee, a governmental right 1 in-a court: of the. Territory 3 1s immune from the - 2 4 - 
2), Operation of the territorial statute | of limitations in. question. ONE 


By virtue of the foregoing, it is my opinion that.an action to collect 


: . the debts due the United, States, as aforementioned, which were in- = 
ee “curred. for services rendered’ by an authorized. governmental activity i is 


not barred byt the territorial statute of limitations. ae 
Re dhe ers ein 2 


— Oscar L. CHAPMAN,” ae a ee 
© Assistant Secretary. | 


~ 
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a ee * DECISIONS oF THE ‘DEPARTMENT OF Tam INTERIOR ca D. 


° CONTINUANCE OF ALLOTMENT on FORT PECK INDIAN RESERVA’ o ~ | 
TION. AND (APPROVAL OF UNAPPROVED ALLOTMENT , ALE: 2 


23, ee oy Opinion, May 3 81, 1939. 


“Inprans—Ressavamtons ‘Nor. UNDER INDIAN Rwongantzatt0w Act—Conniivuancn : 
- OF, AUTHORITY TO. “ALLOT. Lanps THEREON—FORr PECK ALLOTMENT ‘AGT OF 1914,. - 


| “The authority in the Secretary of the Interior to allot lands to children of ~~ 


. the Fort Peck Indian Reservation under the act of ‘April 1; 1914. (38 Stat. | 
_- 593), is a. continuing one in view of the: rejection by the Fort Peck Indians ne 


& 2 of the Indian Reorganization Act. of I une 18, 1934. (48 Stat. 984), prohibit- eo es 


ing, allotments, and in-view of the’ act. of June 15, 19385 (49 Stat. 378), - 
- providing, that laws affecting Indian reservations which exclude themselves 


“from: the Indian | Reorganization “Act. ‘shall ‘be deemed to ave: been con- oe . s., 


__ tinuously effective on such reservations. | oat - 
- INDIANS—UNAPPROVED. ALLOTMENT Suimoriove —AvrRoRre OF THE Secrmriny OF | 


ze y THR “INTERIOR TO. Dectine TO. APPROVE SELECTIONS — ‘FOR: _ REASONS OF Lanp eet 


POLICY. . 


_ The authority of ‘the’ Secretary of tne Iiiterior ‘to. approve or de ae 


. allotment. selections’ under the Fort peck Allotment Act of April I, 1914, : 


oo. IS not broad enough to. permit ‘him to. decline to approve allotment selections 7 “ -_ 
eae “made under the ‘instructions of the Interior Department and in pursuance ts Be, 
Of. a ‘course: of allotment established on ‘the reservation because of reasons. os on 


oo ‘not related to the merits of the individual selections but of land policy. 


2 Sg “Inprans—Lanps PURCHASED: THRoveH THE -ReserrceMmn _Amurmigriarion— - oo 


ee | WHETHER SuBsEcr TO ALLOTMENT, | 3 
! "When beneficial ‘title to lands: purchased: by. the United States ecu the 


| - Resettlement Administration. is placed... in the Indians, the lands. will not naae 
be subject to allotment under the Fort “Peck Allotment Act of April 1,. 0 | 
i ee 1914, as they. do. not constitute. “surplus lands. remaining undisposed. of, ” an. 
ree “put they may be subject - to allotment: under the General Allotment Act, in . a 


ae -- the absence. of contrary legislation. . 


ages “Tsoraxs—UNDIaOsED ‘ow. SURPLUS LANDS | aprons “twat Owes re 


WHETHER SupsEcr TO ALLOTMENT. | 


Undisposed’ of surplus lands on the Fort Peck ‘Reservation - an restored: ee 


to: tribal ownership. would ‘be. subject to. allotment under the Fort. Peck ae 
_ Allotment Act. of. April. 1, 1914, in the. absence of contrary legislation. pi. 


‘ue ‘ Inprans—UNArPRovED' ALLOTMENT’ SELECTIONS—RIGHT TO: “RENTALS: THEREFROM. 0 


_ Where’ ‘unapproved: allotment ‘selections should have: ‘peen. approved according = 


- to the ordinary procedure of the Department. but. without. sufficient justifi- © - a 
“cation. were. Dot. so, approved, the selectors are entitled to..the rentals from 3s 


such’ ‘selections. under the ‘principle that: eda: will treat as done, what | 
ought to have been done. ie ies Pee eae 


ue aa Solicitor: a soe 7 —. 
You [the ee of the Tener have rotorcad: to. me for: an ae 


~ - opinion. several questions raised by the Indian Office concerning the a - 
re continuance of allotment activities. on the Fort: Peck Indian Reserva- ae 
~ tion, The facts bearing Upem the: + questions, may) be: briefly y outlined - Sea 


SS as follows: tage eee 


-y 


a lke: . i “PORT PECK. INDIAN” RESHRVATION. ep pve 


May St, 1989 


as The original llotmdt ¢ of the reservation was rindertakes panaee 
ee the act of May 30, 1908 (85. Stat. 558), which authorized. and 
directed the. ‘Commissioner of. Indian Affairs to cause allotments to™ 


ity be. made. under the general allotment: laws to all the Indians pelong: 


2g on the: reservation. The surplus. lands" were to be. opened to. 
en disposal. and a. system. for the disposition. of the entire reservation — 


ee was provided for i in: the: act. In accordance with this act allotments _ 


oe were. made to all the Indians living at a-certain date. 


‘The -act of April. 1, 1914” (38 Stat, 593), suiloneed ‘the: Seca 


co “to make allotments to children on the reservation who had not:re-— 


ceived | allotments, as. long as any of the surplus. lands. remained ” 
co undisposed. of. Since the questions raised by. the Indian Office center . 


= - around the. aoleegaas of this act. of. 1914, the relevant Provision. ee a = if 
| thereof i is quoted : . ae - | | : hike 


| to- make. allotments. in- accordance with. the. provisions of. the Act. of May © 


. i . thirtieth,. nineteen hundred, and eight (Thirty-fifth. Statutes, ‘page. ‘five hundred 
and fifty-eight), to = children. on the Fort) Péck: Reservation | who have not. re-. a ee 
cba ceived, but who: are: entitled to, allotments as long as any of the surplus. Jands’ 
2 : within said reservation. remain. undisposed of, such allotments to be made under” 
ee, such Tules. and regulations as. the Secretary of the. Interior may prescribe. a 
- For the purpose of carrying out this provision, the Secretary of the | 
ee Interior’ issued instructions on August 19, 1914, to the Superintendent 
> of the: Fort. Peck Agency - to allot’ each. child 3 in accordance with the 
1908 act as long as any of the surplus lands remained undisposed of. - ue 
—. The Superintendent. was directed to make: official allotment. selections, & on SS | 
ere: to. notify the local land: ‘office of the land selected, and to ‘submit. 
“; regularly a, schedule of allotments to the Department. with a certifica- os 
a tion that they had been made i in accordance with the governing acts.” a 
After these instructions were issued, a ‘schedule of. allotment. selec- ees 


a See whs annually submitted’ and approved. through the year 1933. 


x tO February 15, 1934, the. Superintendent submitted thirteen timber . 
 . gelections. and was instructed: by office letter of April 10, 1934, that - 
— the. Department did not favor further allotment. of the pesotvation.- 
and’ that ‘the: selections | should “be made a matter of ‘record for ee 
future reference. The Superintendent then ‘reported that 140 gran oes 
"ing allotments had been selected: prior to the notification of April 10°. 
“of the policy of the. Department and he asked. advice concerning — 
- «the right: of.use and’ occupancy of these selections and the disposition — 
~~ of-rentals therefrom; He was instructed by office. letter of J une: “28, 
we 1984, that the rentals should be treated. as tribal. proceeds. o! Tie the es 
... Shortly thereafter the Indians of the Fort Peck Reservation: re-. 

ae jected the application of:the Indian Reorganization. Act (act of June 
oe 185 1934, 48 Stat. 984) and. the question: arose whether allotment. of: ; 
es the eicade lands could: and. should be discontinued — the fact - 


See x # e “Provided; That the cae of the: iatertoe is  hexchyn authorized. - re 


. = ut 


on oe DECISIONS | OF “THE DEPARTMENT OF THE. INTERIOR” t87t. rem 


me thie spétioni 1 of he Indian Reorganization Ast, prohibiting “faithar’: ie 


- allotment | of. Indian Jands, did not. apply ‘to ‘the reservation. The |) 
oe oe determination: of the Indian Office, embodied i in the letter of June. if : a 
"1985; to the Superintendent, was-that further allotment. activity on. _ 
oa the Fort ‘Peck Reservation would: be contrary to. the: policy of the 
_.., Department to preserve lands in tribal ownership, ‘particularly asthe: 
= “lands: of this reservation were not. susceptible of effective individual  ~ 
~o. -use.- The Superintendent: was instructed to make no further allot- 
e ment: selections and was ‘informed that the unapproved. allotment: ee 
». - gelections would not be submitted for ‘approval. _ ~The Solicitor. ad= 


. uc vised the Indian Office by a “memorandum of September. 16,1985; 
: that. he was not convinced of the. authority of the Secretary ar thie i 
ae ‘Interior to, deny approval | for reasons of land policy. to. allotment ae 
oe tae selections already made. z= = 


‘The persistence of the. Indians in i aecing ‘the epee of the ane 


| “Sing allotment, selections” and the: continuance ‘of. allotment. of: the — 


‘surplus lands has’ caused, the submission of the. present. questions: for. 
an, opinion of the Solicitor. .'The. ape tons will be answered in the 


. — order 3 in which. they: have been presented. 


“1. tt under existing law allothiente can. be: She on: i the Fort: | 


Peck: Reservation, is the present: authority of law a. ‘continuing E - 


one under which allotinents may be made indefinitely? 


Under existing law allotments may ‘be made’ on the Fort Peck - — 
‘Reservation and ‘the authority for making’ such. allotments will con-. - 


tinue until further act. of Congress or until the surplus lands. have. 


- been completely. disposed. of. Since the Indians rejected the applica- a 


tion of the Indian Reorganization. Act, there i is no prohibition | on the: 7 
ae ‘thaking. of allotments. applicable to the reservation. The conclusion. 


eg is fortified by the act of June 15, 1935. (49, Stat. 378), which. provided | . 


fey Se “that. all laws affecting any. Indian reservation which. voted. to exclude oe 
Nie itself from the application: of the Indian Reorganization Act shall be. ~ 
a ‘deemed. to have been ‘continuously effective as to. such reservation’ . ” . 


: , : : notwithstanding the passage. of that: act. Accordingly, the Secretary a 
vias, has authority under the act of 1914, above ieee to continue » allots cae de 


ie = ments to children on the. Fort Peck: Reservation. | 


2. May the. Secretary of the Tnterior in ie aindieten’ ‘decline a A. 
“to ‘approve allotment selections made under the acts referréd to e a 


“Where allotment. ‘selections have been duly made under authority Of e.. 


ae ue Department and pursuant to’ its official instructions and: in- ace oS 
oe cordance with a course‘of allotment on the reservation, in my opinion: . 
eo a 1b 18: probable that a ‘court. would: hold: that:-the Seeretary cannot: | 
o2 decline to approve particular selections because of a subsequent change ~~ 
Gn dand ‘policy. His. authority to disapprove ‘ such sélections would be . 
= oe “imited to. ‘dinspprovitiy partioular, selections. not. entitled to. >- approval ow 


2% - a f 
fe oe Was 23 : a : 


ae ge 8 


ae a FORT. ‘PECK, INDIAN RESERVATION © Sete AQ Shee, 


» May 84, 1939. 


oe “because of. error, or. the ineligibility of the applicants or. thee sui ce 
_. 2 reason. - I- base my. opinion on the fact that when an official. allotment ee o oo 
ae selection has been duly made in accordance with the laws and regula- 2-07 
so _ tions at- the time. of the selection, in ordinary circumstances. the. selec- Pe ae 
_. ;, tor acquires a certain property interest in the land and a right ¢ to the ne 
: *,- ipebfiection. of his title which. courts will protect. oe er eG 


An Indian eligible. for. allotment who-has not’ Sropeck ceibeisd as ne 


eS allotinént under the. instructions of the. Interior Department has only oe ae 
woe floating right to an allotment which: 1s: ‘not. inheritable and which : 
Bee gives him no vested interest in any land... La Rogie, V. United States, a ane a 
1 9389 U. ‘Ss. 62; Woodbury v. United States, 170 Fed. 302 (0. C. “A. 8, ae 
-. 1909). After proper selection of an allotment, however, an. Indian has coe 


been held to have an individual interest inthe land with many of the 05 : 


ee “incidents of individual ownership.’ ‘His. interest. is inheritable, trans- eos 

ee ferable within limits, and deserving OL: protection. against: adverse ee a 
claims by third persons, United States v. Chase; 245 U; 8-89; Henkel 2 
ve United. States, 237 U. S. 43; Hy- Yu-Tse- Mil-Kin v. ‘Smithy OE Us OF a é 
>. 401; i Bonifer v. Smith, 166: Fed 846 ae C. A 9, ), 1909) 5 see 5B I. “De Nee 
295, at 308.. | 


The cases betore: the: Interior ‘Départment. anid. before the ‘Golixts = (a 


which are of most concern in this problem are the cases dealing with 


the protection of an allotment selection. against adverse: action by the. ~ ee 


4 Government, either by. Congress, or by the Executive. ° The: Depart- Be 
_ ment has taken the view that acts of Congress. limiting allotment ma 
‘.” rights J in “andisposed of” tribal lands do not’apply to. allotment: selec- oe 


tions even though they have not been approved. Fort Péck and eS 


Uncompahgre Allotments, 53 I. D. 538; Raymond Bear Hill, 52 LD. ne a 
689: - In-these decisions it was held that the filing and. recording of an iG 
~~ allotment selection. segregates. the land. from other disposal, with: | a 


eae draws: the. land: from. the mass of tribal lands, and creates: in in the 2 Aa 


| a Indian an individual property. right. 


eee. In the case of the: unapproved Fort ‘Bellinap. eiancnt: silettions: et 8 
. gg. T..D. 295, it was held that the Indian Reorganization Act prohibit- Ca ee 
i - ing. the making of allotments, did not: apply. to unapproved. selections’ ~ he 

“. made under an allotment act which had. contemplated the equal ‘divi- oe 
sion of the. reservation among certain’ definite persons. The right to 
the completion of allotments had become vested in the ‘circumstances Bie 
of that. case. Av different. situation was. discussed ; in- the Opinion: of oS 

cen othe. Solicitor: dated ‘April | 8, 1987, M. 29097, which held that: a later act! Bo tee 2 
of Congress could constitutionally prohibit. the completion’ of unap- oe 

oe proved allotment. selections” on the Palm’ Springs Reservation, since | Fos 

a they were made under an act’ of Congress which left’ the making Ob 

: ss = ally, allotments entirely within the discretion of the Secretary of the eee 

_» Interior, and which was found to. intend that no > individual | interest a 


co 20. “DECISIONS. OF THE DEPARTMENT. OF THE INTERIOR (ort. D. 


ee a ‘the cial paténted land. would bee vested until a ruse patent : cs me 


Lae - : | had issued to the individual. The relevant court case of Chase, Ir: v. . a 
i United States, 261 F ed. 833. (GC, AS8, 1919),. upheld a ‘subsequent. oe 
oe act. of Congress inconsistent: with the act authorizing allotments, but 2: 


re it did not appear that the plaintiff had made a correct and final selecs.”- : 


cg ee “tion at. the time the later act was passed or that any selection. made ~ < 


ae fe had been. made ‘with the sanction of the Interior Department. ° The --.:: 
“---.. gourt merely stated that, assuming the plaintiff had a floating right 
~~ in the unallotted lands, the right did not attach to a particular’ tract: 
oo until. it. had been: ‘definitely. located, selected and. set apart to.the 

; ~ allottee. A determination of, when such a, setting apart occurred was ; ae 


ee not made. | Cae 
If allotment. iiecusas el be on against. rece sien 2 . 


iy? “by Congress, at least. ‘where the processes. of allotment have not been. 


deft completely to the discretion: of the Secretary, it seems clear that, 


~...@ fortiori, such allotment selections will be protected. against changes cea 


; aa of policy made by the Department. “How. far this.is true may. be — 


“geen from. the cases dealing with the protection of allotment, selec- a 
as tions from adverse action by the Interior ‘Department. ay SE 


_A court will not. find | an Indian. selector entitled toa ‘raat patent io : i 


“where: his eligibility is in question ‘and must be determined by the 


Interior | ‘Department as that. is. a, matter. within. its. discretion. 


. Lemieun v. United. States, 15 F. (2d) 518 (C. C..A..8, 1926). Buta’ = 
court. will protect: a selector against. mistake. of law by. the Depart- -.— 
ment in patenting the selection to a third person, and against neglect 


_- or misconduct on the part of Government officers. Hy-Yu-Tse-Mil- 
- Kin v. Smith; Bonifer v. Smith, supra. In these cases the court — 
followed the equitable rule that a court will: treat as done what ought 
to: have been done. - See also Woodbury. Ve (United States, supra, at: 

pp. 806. a oa Zt 
| The agnifiennt question i is, however, how far the. Coae will (pro- . 
| “tect. ue selector. against a refusal to approve the selection. for. reasons — 


\ of policy. There are two cases which hold that the Department - 
: exceeds its authority.to approve or disapprove an allotment selection = 

ae where. the refusal is* based on such yeasons. In. United ‘States v. 
ee Payne, 264 U.S. 446, the plaintiff had. selected. timber. land under the . 
.». 4nstructions. of an allotting agent, but the’ Department. refused: tO 
oe approve the selection because of a subsequent. determination. tates 
- : a _. timber. land was too valuable for allotment ‘purposes, - The court held :, 
Ss ~~ that. the General Allotment.’ Act under which the. allotment was 
selected did not prevent the allotment of timber land-and the United) - 
7: o/ ‘States was bound to discharge its duty of allotment. with good faith... - 
_~ In the decision of the casein the lower court (284 Fed. 827, C..C. A. * Cee 
ani Os, 1922), the court. argued that the discretion of the Interior Depart- co 
oe ment had been exercised, ‘when. its. decision - was made: ‘that. the eee 


4 e =e 
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os “dosed ch should be allotied: ‘ond that ‘ihe the Alston had. been’ an iiade. oo 


the completion, of the. allotment could. not be: made dependent. upon ie re vas 


: - the character. of. the: Jand.- This case. 1S* highly. in: point, ‘since the. — 


7 refusal to approve, the’ Fort Peck selections is largely. based. upon ON i. 
| opinion by ‘the Interior Department. that. the lands are ‘not. suitable pe 
Paar for allotment: but. are more valuable for other. purposes. - me a 

In the case of Leecy. v. United States, 190. Fed. 289. (C. ron a a a 


| : : 1911), the court iseven more emphatic: i In. denying to the Secretary i 
of the Interior authority to refrain from. completing allotments. 
i because of a decision to ‘use the land’ for other purposes. - “En: that” a. 
“ease the land selected by the plaintiff on the White Earth Reservation 
had been. withdrawn by the Interior Department as a. sawmill reserve Se 


_- for tribal benefit. ‘The sdallowitig eee from. the penne ° ae 


bas the court is pertinent: 


eae oe the Secretary of ‘the Interior: could withdraw lands ‘thon, allot- ae 


ment, or upon. his. judgment | that. ‘lands authorized to- be_ allotted by. Congtess = 


| ‘ ought not -to.-be ‘allotted refuse to. apprové. an ‘allotment. ‘submitted for action, ~ tee 
ae the very statute: under which action is brought | [25 U. Ss. a AY ‘Sec. Be) Peay 


fat ont would be practically nullified. 


e The court added. that. the: ‘argument, that ae. Jands should be with- e 
- held: from allotment should be addressed to Congress. - e 
However, in the recent case of the unapproved albinent paléctions 


on the Palm Springs Reservation (St. Marie v. United. States, 94 FB. 3 
~~. Supp. 237; 'S. D. Cal. 1938),.the court reached a contrary conclusion’: ° te 
~. based upon: the wording of the statute under which the allotment 
selections were .madé. The statute authorized ‘the. Secr etary of the oe 
Interior to cause allotments to be made whenever any of the Indians: - |. 


2 en the Mission. Indian Reservations should: be. so advanced i in ‘civili- . 7 


zation, ‘In his opinion, as to be capable of owning and. managing eee - 


nie land in. severalty.. ~The ‘court found that a. determination of the. . 


capacity of the Indians was an. essential prerequisite to the making — ae: 


ea of allotments and. could not be. compelled because of its discretionary ; 


; character, and that. no determination of. the capacity of the Palm. 


os ‘Springs Band had been made. Influenced by this feature of the act, a ae 
. the:court concluded that the act under which the selections were nade ee 


Ms showed that it was not the intention of Congress to make the selection 7 


- 2 a source of: vested. right. and that, on this ground, the case should be & i. 
Jara distinguished. from: contrary cases’ under other acts of # Congress citing oe 7 | 


- se Payne and Leecy cases. 


The allotment. selections in ‘the netane case. » fall, in my opinion, oe 


Ss ‘the category of those in the Payne and Leecy cases, rather. than. in. 
2. the: category of those discussed in the Palm Springs case. The fore. 
oo. going analysis has indicated that a: judicial determination of whether : oe 
-~' or not an. allotment selection merits protection against adverse. gov- ae 
ae -ernmental action involves a: i weighing of the equates 3 in the Hebt OBS : 


a a 
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aoe ae "DECISIONS oF THE. DEPARTMENT OF THE INTWRIOR BTL ED. o 


She eae oe Congress and the: history of sdminiatative oe In: ea 
‘the Palm. Springs case'the act contemplated that no allotments should on 
“be made until the Secretary of the Interior was satisfied of their | 
"advisability. No allotments were in fact made and the Secretary 
was clearly not. satisfied of their’ advisability. “If a court attempted oe 
“to force the recognition and completion of tentative selections in.the . 
field, it would encroach. upon executive-discretion. In the Payne and:. °°." 
-Eesty cases, however, whatever | ‘discretion . ad been ‘given to. ‘the Pe 
~ Executive ‘as ‘to the advisability. of allotments: had. been. exercised - 
and a ‘course of allotment had been. established. Thereafter, individ- - .- 
ual. allotment selections ' were approved. or: ‘disapproved. acootding ee 
- to their individual merits.- In this situation a court could properly: ae 
prevent; as an abuse of. discretion, ‘the failure ‘to approve ‘an indi-- «- 
. vidual allotment selection, not because of its own. demerits, but eles 


because of extraneous policies. 


Thus, in this Fort Peck case, ‘Conger oa ths. analy: OF the 


‘Salone had. determined 25. years. ago: that. allotments. ‘should be 


made to the children as. they. were born, and. since. then individual es 
-gelections have been approved or disapproved on ‘their own merits. _ 
This legislative and administrative action may be said to have estab- 
_ lished’ an. equitable right i in the individual selector to have his selec- oe 


tion ‘acted: ‘upon according to. the same principles. ae 


. Most’ of. the allotment selectors i m the cases. cited tried. their rights a : : 
~to an allotment i in the Federal courts pursuant to section 345, Title 25, . 


“U.S.C. This forum for the trial of a right to an allotment ‘would bet 


available, I believe, to-the Fort: Peck ‘selectors. In view of the pro- . = 
_ tection heretofore accorded to allotment selections.and. the probability Poe 
” that: the. court. would. hold that. the Interior ‘Department i is not. privi- uae 


ay eee to. refuse to ‘complete these allotments because. of a change In 
. land policy, mm my opimion, the allotment: selections. should De com ik 
> pleted. eee roo re 
This decision’ dees rit’ fee of the question Ficiien ‘the Secretary. 
“of the Interior is, privileged to discontinue the further initiation of: 


allotments on the’ ‘Fort Peck Reservation. In: my “memorandum. of oh 


* giplennbar 16, 1935, previously mentioned, I indicated: that. the Sec- a 


retary. would. have discretion to. ‘stop such: further allotment. My ~~ 
reason was that: the 1914 act. did not. contain: words. directing | the? 
e alleanent of the’ reservation such as were often contained in. callot-! 
-jnent. acts, but merely authorized. the Secretary to" make allotments. ae 
‘Tn this. respect the act was found to be similar to the General. ‘Allot= | 
“>. ment Act which left the determination of: when the initiation of: allot- : 
ae - _ ments should. be undertaken on a,reservation to the discretion of the. 
Executive and under which the Interior Department. has. refrained me 
| - from anetting numerous reservations. Ty “belive: my. 1935, decision. was. Pe 
sound. ee eee, ee pS | ae, oF ye a 


ane ee ie Pa “FORT PECK. INDIAN, RUSERVATION . | Bie - Siew: ae 


_ ae eae f ae 
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ae ace “Whether: te large. area of Tanda. (appooximately’ 85 5000 a : 
| | 7 aa purchased, through the Resettlement’ Administration, the 


re ag to which :is now.in the United States. but: administration in . fon = 
ga the: Secretary of the Interior for the benefit of the Indians of: the. 7 


: = - Fort Peck Reservation, will also be subject: to allotment in the ao 
event: such lands are later, , by. appropriate legislation, added toand ~~ oe 
_ made a part of. the tribal holdings of the Fort Peck Reservation, fe 


The lands purchased through: the. Resettlement. ‘Administration. oe ee is 
ae - piivate: lands. within the reservation which had originally. been dis) « ° 
ee posed of.as surplus lands or whieh were fee patented allotments. ‘Such aie a 
. lands. would not come within: the. provisions of: the’ 1914 act, which. aed 
= ~ authorizes the making of further allotments of “surplus. lands” within.» as 


-. the reservation which “remain undisposed of.” There is no allotment a 


‘ act applying specifically to the Fort Peck. Reservation which would oy : 


i - authorize the allotment. of such. newly acquired tribal holdings. ~The ae eae 

act of F ebruary. 14, 1920 (41 Stat..408, 421); which authorizes. the peed 

nt Tndians. entitled to allotments. under: existing laws to. select’ lands aie 
~. classified. as coal: lands. does not authorize allotments i in addition - to: -’ 


~ 


~~ those allotments authorized. by the 1914 act, but’ was intended to’. = a 
ae “permit the selection of coal lands under:the authority of the. 1914. act. {0 : 
~ The terms of the: Gener al Allotment Act of February 8, 1887 (24 Stat. : 


888), particularly as extended to lands. ‘purchased for. ‘Indians. by the | ae 


’ authority. for the allotting of any tribal lands within an ‘Tndian; reser- 


oe vation, but it is doubtful whether this general. act would apply to a 
oe reservation; ‘such as. Fort Peck, where the manner: of allotment and 


oo “act of February. 14, 1923" (42 Stat.. 1946), are broad enough | to provide ‘ 


d an aS 


" disposition an the reservation hag been comprehensively provided for) ae 


. in'special legislation. Since, however, the resettlement lands will not: om 


ae become tribal lands without act. of: Congress, all questions as'to their: . - 
ae availability for: allotment: should be Brahe through. specifi: provic See 


ee -sion.on that point in the legislation. 


4A: “Whether the. ‘undisposed. of opimed landé of this. ‘anne o 
-teinbrioisie: around 41,500 acres): would ‘also be ape to ame ae 


eee a ment: if and when restored to tribal. ownership.” 


This question should probably be answered j in the iffirmative, since i; < : a 


‘ 2 ; the restored: lands. would continue to be the. surplus lands within: tee _ ae 
— reservation remaining undisposed of which may be: allotted: under the, ap ane at 
~.. act-of 1914. However, since restoration of such lands would require ees 


i an act of Congress, the, question “of allotment should be covered. in aati 3 


: as the expire 


De. ‘There i is ise lee question; hae is, ei ae ede : ae : 
“Hie been collected’ on. many of the allotment: selections. covered, - © 


Rice. the bees oes schedule referred to above. This, money is aoe 


tethpe atin BUC hve 


/ ra 


eae a ae _ DECISIONS OF THE ‘DEPARTMENT. or THE INTERIOR (TL. Dee 
| | - being Yela's in ‘a ‘bpecial' deposit. amine final. disposition ‘of Py = 
ian -- question. whether. the allotments’ will be made‘or not. If the 


| - allotments are: granted. at this late date, who will be entitled to. 


ee this land leasing money collected after the selections. were ) made: | 4 : 
but. before the allotments were approved? — 7 - 


ee Ty view ‘of the rule. stated in. the cases’ of Hy PuPse-} Mi-Kin. v. = - 
ae : Smith Boniferv. Smith; and Woodbury v. United States, supra, that, ~~ 
eo ‘equity will treat as done what ought to have been. done, the rentals 
Obes whieh have been accruing from the unapproved. allotment selections 
- ~should be placed to-the credit of the selectors.. This follows from 
ae . the fact: that the selectors would have been. privileged to receive these - : 
*  yentals if the allotment selections: had been: approved in the usual 
/ manner in which ' ‘previous allotment selections of this reservation - 
ia . have been Spproved.: ‘ a ar ee L ee eee 


sass phil | 
Qsoan L. Cosa, | Eoin 
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"CONTRACTS OF CANADIAN. INDIANS ‘WITH ATTORNEYS 70 
PROSECUTE ( CLAIMS AGAINST THE ‘UNITED STATES - 
| Opinion, June 1, 1989 | ie 


se sous “AND nun Awratns—Conrsacrs—Sxo, ‘81, Tria 25, Une Snaps | 
pe CODm at ae ea fare, Se | es ee 
« contract. by whieh Indian residents’ aad subjects of thie: Dominion of. ae 
a _ Canada. propose to. employ. an: attorney. -to prosecute: claims against the | 
a : - United States: is not subject. to. the approval of the. Commissiéner of Indian — ot 
‘ . Affairs: and the. Secretary of the Interior. “Sections 4a, 2, and. 81, title 25, 
oe / United States Code, ‘are confined in scope and operation to Indians who. =e 
_.... reside in and are ‘subject to. the jurisdiction of the United States and have oe 
Bagman os x ae application ° to. the subjects of a ge nation. a fs sn 
ae er Ini my ; opinion Gated ii shirinty§ 8, 1939 , (M. 30146), ei 1 expresso ee ae 
tee: “ballet that section 81, title 25, United States Code, i is confined in its ~ 
scope. and. operations to Tridians who reside in and are subject. to the — _ 
ete jurisdiction of the United. States and has no application 1 to the subjects ae 
-. - ofa foreign nation. _ Accordingly; it-was held that acontract,by which 
Indian residents and subjects of the Dominion: of Canada’ propose _ > 
| : to: employ. al. attorney. to prosecute’ claims against: the United. States, aot 
~~, ig not subject to the: approval of the Commissioner of Indian Affairs 
and: the Secretary of the Interior. Counsel for the Canadian Potta- 
ae ee -watomie. Indians has now submitted a brief: supplemented by a etter’ on 
ae om addressed: to me under date: of May 20,. containing: arguiments | ee a 
Peleg ae contrary. conclusion should. be reached, : | Pa ee 


_ 


ea 
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June 1989 


The j primary 7 eoptention: reliod upon in the brisé | Is. 3 that: sectidin 81, oe . 


tee. 25, United States Code, is a statute designed “to regularize the * aoe 
ae process ‘by. which claims may be. prosecuted against. the United. States” te ae 
and, as such, its: operation. 1s internal, rather than extraterritorial, in as os 
a regulating the employment of counsel to prosecute a claim against the... ge 


ee United . ‘States, notwithstanding. the claimants. are. foreign subjects. ; “oe ae 
ee That.is to say, the argument advanced is that the statute. regulates'a 


Bee purely domestic. matter, namely, the. procedure. for presenting | a ‘elaim - ae 

. | against the United States, and its. application to foreign subjects who °°... 

- “are claimants does not’ constitute an extraterritorial - application. OF 
a the statute. In support. of this argument. counsel relies, to some extent — Baie 


: é ; ; on the language of the section: extending its oo to “Indians not. > e 
.' citizens of the United States.”. | . ‘ ae 


In letter of May 20, ‘counsel calls See to: aa 1 and 9. “title. 


- O5, United ‘States: Code, committing to the Secretary of the: ‘Interior ae 


re Grd: the Commissioner of Indian. Affairs the management of all mat- - : 


~ ters arising out. of Indian relations and suggests that since the employ- ~ 


-.. ment of an attorney to. prosecute | the. claims of. Canadian Indians). =. a 


ee against the United States to enforce’ the. payment of obligations aris- 
ing out of treaties made between.the United States and their ancestors. 
Asa matter arising out of Indian relations, the contract. of. employ-.°. .. 
~ ment. would be subject. to the approval of the Secretary. of, the’ In- 
: ‘terior and the Commissioner of Indian Affairs. = — ae a 
After carefully. considering the arguments. ndvihead ‘iy counsel, ss 
-T remain of the opinion that. the matter of employment of counsel by: cere 
~~ the Cariadian Pottawatomies j is not one ous within the jurisdiction ee 
ie. of this. Department. | oe 
~~ JF do not. ‘question. the ase of ‘Ginger iS een the: ee os 
= tions under which claims against. the United States may be prosecuted oa ce 


% * in the courts of the United States eveni by. citizens of a foreign ma at 


tion. ‘That Congress has such authority was recognized in my opinion eae ee 
: ‘ of February 8.- None of. the statutes relied’ upon by. counsel. purport. ae 
. to regulate the: prosecution of claims. against, the United. States. a ee 
—. Section 81, title 25, United States Code, contains restrictions and ie 
‘ Himitations designed to: protect. Indian tribes and. individual Indians. be 


> against: the making of improvident contracts. The reference in that ©.» 

_ geetion to “Indians not citizens of' the United States” does not'refer ~ ~~ 
to the: subjects of a. foreign nation, but to Indians. residing | in thes 5, 
ee United. States who. at. the. time of..the enactment | were not. United ee 


- os - States citizens., Elk vy. Wilkins, 112.U. S. 94-- ee 
- Section 1 of. title 25, United States Code, creates aie offied of Caine See oe 


; = _-thissioner: of Indian Affairs.” Section 2:commits to the Commissioner, Se a 
~~ under, the direction of the Secretary agreeably to such regulations Ce ee 
oe the President. may, Prescribe, the. management of all: Indian. Affairs ee 


ee ae 


OG cs, “DECISIONS: or THE DEPARTMENT oF THE INTERIOR “tern. : 


ae 7 a of sl, matters arising oe as Indian eelauone ae ‘pointed: out 
qe? Sin: Rainbow vy. Yo oung, 161 Fed.’ 887,-‘the ' authority so conferred on ~- 
oa ee the” Commissioner - was. intended to he sufficiently. comprehensive to. ae 
_~ ~enable him, agreeably to the: laws of Congress | and to the supervision - 
'”.”~ of the President. and the Secretary, to manage all. Indian affairs, and. - ~ 
. all matters arising out of Indian relations, with ‘a just. regard, note | 
--. merely to the rights and welfare of the public, but also to the rights 
.. and welfare of the Indians, and to the. duty of care and protection ae 


vas : owing. to them by reason of their state of: dependency: and tutelage.” ns 
Di - Statutes such: as these obviously were enacted not in an attempt to 3 
eee regulate the prosecution of claims against ° the United. States; ‘but in. 


; ee the exercise of the. general guardianship powers. “possessed. by” the == 


~ National Government over its Indian wards. These guardianship. - 


= powers: -obviously do not extend to the: subjects ofa foreign nation. - 


os ‘The national guardianship extends only to dependent Indian .com-. 


munities within the borders of the United States... Onited States v.- : 


~~. Sandoval, 231 U.S. 28,46. The theater for the exercise of the guard- >, 
i ianship powers | 1s, “within. the géographical | limits. of the United! ae 
States.” United States v. Kagama, 118 U.'S. B75, 384. a 
rer Ne: fick that the Canadian Pottawatomies may be descendants of oS 
St ancestors at one time subj ect to the jurisdiction of the United States 
~ is not important. Their. status«is controlled, not. by the nationality ? 


: .. of their ancestors, but. by. their own’ nationality. As the subjects of ae . 


a foreign nation, ‘they are. without. the scope of the statutes enacted : 


_ for the ‘protection of Indians of the United, States. Such statutes, ° . 
oe Subject them. to no disability. -The-validity. of their contracts made). 
.. in-their own country necessarily must be determined by the laws of | 
; that: country. . In their contractual relations. and. dealings with others es 


be. in this’ ‘country, they occupy ‘the position of other alien subjects, en- 
ae _joying like rights and privileges. . What these rights and privileges - 
“os may be’need not be determined here other than to'point out that the 
a protection. extended to Indians of the: United. States by the statutes: ~ 
ander: consideration is. not one of. them... “Tf. these Canadian Indians. : : i 


- are entitled to the protection. of. such: statutes, they. are entitled to. a 


8 the: protection’ of: all other. general statutes enacted by: Congress. ‘fore. 
the protection ‘of the Indian wards of the United States... Aborigines ie 
ee ey of all other’ countries. would: be entitled to: like: protection. A con- a 

“"gtruetion. permitting such a far-reaching result must be. rejected. as 

.-*...an-unreasonable extension of the guardian. and ward relationship. _ Dee 
co ens existing between the United States and the Indians, and as’a viola- ane 
oS 7 tion. of the principle announced. i in the case of The. A pollon, 9. Wheat. & is 

ee BBD: that, however general. and. comprehensive the phrases used. in? . 
oe our’ municipal’ Jaws may be, they. must always. be restricted.in con: 
= . ‘struction, to_ places and.’ ena aor whom the: legislature: have © ae. 
ioe _ authority. and. ey | , oe ee a 


= 


a St 


ae a -EXTINGUISHMENT. OF. ‘UNITED ‘STATES: LIEN: ell 


June 10, 1989 


T am | convinced that my ; former: opinion i is correct and should not. ee 


be disturbed. 
| Approved: 


~ Oscar: c Ouapuane, Pe : : ee ee 


| Assistant : Seortary. 


~ EXTINGUISHMENT OF UNITED STATES LIEN ON LAND WITHIN ae 
RECLAMATION PROJECT BY REASON OF SALE FOR STATE fo ee 


_ LOCAL TAXES | ca | | 
“Opinion, June 10, 1939 


: ‘Locan Tax Lien Prion Unrrep STATES Lim (UNDER Waruh: Riaur APPLICATION: =a) se 
A lien for*local taxes assessed merely upon the. interest. of the property: owner. = 2p ig, 
_ and subsequent in: point. of time tothe.’ lien of the: United :States. asa see ; 


a: ‘water right! application, is inferior to the lien of the United. States... 


A, local tax Tien which is not given priority by State statute . is ‘subordinate to oe i 


alien ‘of the United States which is prior in: time. 


ic | PRrORITY: OF ‘Untrep. Srares LIEN OVER. Looar, Tax Linn Gave Paronrry Oven Au oe Ae get ca! 


OTHERS BY STATE STATUTE. 


| “Where a-local tax lien has, under. State statute, priority’ over all ‘ether: ens. tt oe ora 
eG this. Department, should, nevertheless, take the position, on the- authority. ies : 
es ae a the case of City of New Brunswick v. United States, 276 U. Ss. B47, ‘that 0 
sa Hen’ of ‘the. United: States which is. prior. in. time is paramount to-such, 
ern 5b 4 lien and: that a purchaser. at a sale-of the property for the ‘iueepocs mae ieee 


ag of. such. ‘taxes. takes subject ee the lien of the. United States. 
“Mancow, Solicitor: ae re. eee See ee. 


"My opinion has been requested a as ay hether a tale: of ee within oe 7 ee 
a reclamation project for‘ State -or: local: taxes operates to extinguish’ ee ee 
a lien on the land-created in favor of. the United States under aduly. .. + 
recorded water right application’ to assure. the payment, of construc- eo 


Hon, operation, and maintenance charges. ae 


_Tt.is understood. that the inquiry | relates to Jana. 3 in private owner: = eek 
«ship and, for purposes of this opinion, it will be assumed that the tax, 
. for the nonpayment of which the land. has been or. is about to besold 0. = 
under State law, was. validly, assessed on the land by the State or local ie fhe 
- authority and that the lien: therefor attached | aubsetiuent.4 in. point ae cs 


_ time to the recordation of the water right application: . ~~ 


_ Generally, liens take precedence i in the order of their creation: and’ Pe 
those prior in time are prior in equity. See, Portneuf- Marsh Co. ¥ 8 
— Brown, 274.0. 8. 680, 636... But, tax liens, which, by. statute, aregiven 
: a preferred. status, are. superior. to any. mortgage or lien on the:land., 
held bya private person, even. though: the tax was assessed’ andthe ©. ~- 
‘lien therefor: attached subsequent. to: such: private. mortgage or: lien, a 
and a purchaser at é a v sale: of the land for such Vey in the absence | pe 


. 598212455 


oe . | Putorrry oF Unrrep SraTEs: Lien: OvEr LocaL Tax Lien WHERE No Srare ScATUTE, ee 


ees 


- 


Se ee : < 


a e. 28 "DECISIONS or. THE: DEPARTMENT. or THE INTERIOR tere. | 


“ Of ‘redeniiplion, ree a: celead ud Gucciaberd title:  Gooley. Tax = 
_. ation, Volume 8, 4th ed., pages 2470, 2943. ‘The general rule, however, as 
- ~ obtains where the. tax is not declared to be a paramount lien. Home — 


Owners’ Loan Corporation Vv. City of Phoenia, 77 P. (2d) 818 (Ariz.) ; 


ae E Home Owners’ Loan. Corporation Vv. Mitchell, 81 Pp. (a) 268 CWaaks y3 a2 in 
te Cooley, Taxation, supra, page 2472. 
"With respect to the effect of a tax. sale upon i or hed property ote 
"interests: held by the United States upon the land, however, the 
..., authorities appear to be in conflict. “Thus, in Northern Pacific: Rail- a: 
=e road Oo. v. Traill County, 115 U- S. 600, in considering whether land ad 
te ~ granted by. the United States to “the: railroad was taxable he _ <0 
x county; the court. said, page. 610: 5. 2 ee oe 
eine - No sale of land for taxes, no. taxes can “be: ‘assessed on: any’ property, but by ie 
- virtue. of the sovereign authority in whose jurisdiction it is ‘done. It not. 
assessed _ by. direct act of: the legislature itself, it. must, ‘to. be valid, ‘be done © UF 

“under authority of a law enacted by such legislature. A valid sale, therefore, he 
.- for. taxes, ‘being the highest exercise of sovereign power of the. State, must carry 

“1. the.title to the. property sold, and. if it does not do y this; it is believed the assess. | 
ment is: ‘void. eo 
At follows. that, if the assessment of these ves is. , valid. and the peccceaings eae 
fie 8 well’ conducted, the. sale confers . a title paramount to all others, and thereby. :~ 

ar desires, the lien of the: United States, Lae the costs ae surveying, these lands. : 
oe ‘[Italies: supplied.] Res. , ees 
co a The. ee of this Paces was ‘inoilified by ie ae Court: in 
eae . the. case of Baltimore. Shipbuilding Co. v: Baltimore, 195 U.S. 875, 
cae where the tax was levied only upon: the interest of the owner of hee a 
aso tees Ets was: there held that. while the tax was valid, the. interest of 
ae the United States in the land, which was merely a condition subse- 
quent, could not, be. extinguished by. the ‘State. See, also, United 
- States v. Canyon County; Idaho, 232, Fed. 985, 990. And in City ee 
New: Brunswick v. United States, 276 U. ‘Ss. 547, ‘where the tax. was on 
assessed upon the entire interest in. the land, including the mortgage ea 
’ interest held by the United States Housing Corporation for the benefit. 
«of the, United States. to secure the unpaid. purchase price, it: was held’ *: 
> that. the city. could enforce. collection. of. the ‘tax: by. the sale. of:the 
es mortgagor’ s interest in: the Property only. The court said, page. 556: co 


Re But it is plain’ Ca ‘that the City. is: without. authority to en- . 


ac} force the collection of the taxes thas ‘assessed against the purchasers by‘a-sale of G bye 
the interest in. the lots which - was retained and held by the. Corporation as 
a security. for. the payment. of the unpaid purchase. monex,. whether. as. an incident oe 
| cgi EO. the retention of: the legal. title or. as a. reserved lien or as a: contract. right). 
to: ‘mortgages. -That interest, being’ held by the: Corporation for the benefit of — E - 
eS . the United. States, is. paramount to ‘the. taxing. power of the. State and cannot. ba 
oe be subjected by the ‘City to the sale.for taxes. es 
-, +: YWe‘conclude that, although the City: should not: be ‘enjoined from: collecting a 
= : the. taxes. assessed. to. the purchasers. by sales: of. their. interests _ in the lots,. ase. : 
equitable 4 owners, ait. should be. pee soined: aes gelling the lots, for the collection’ : 


: eee: We PB. MeINTOSH BT AL. Cae aoe 


ae | aks | | June 27, 1939 


: of such. faxes’ siulens! all rights, eas, and interests in Pale lots, retained and hela . - — one 
. by the Corporation. ag: ‘security for the. unpaid. purchase moneys, are expressly a NG BB ae 


fe eas excluded from such sales, and they: are. made, by. eens tenn subject to. all by he 


es Sab prior rights, liens,. and. interest. eo | a ie ee ee 
_. It would seem that. the’ case: of City of New Brunswick v. ieee aes 
- States, supra, is conclusive on the ‘question here being considered. ee ae 
< But. cases have been found, none: of which. discuss. the V eww Brunswick, oe 


case, supra, in. which: Federal income tax liens have- ‘been. held ‘sub- 
_~ ordinate to local tax liens. which were subsequent i in time but which | ee 
~~ under. State. statute were. given priority. City of Winston-Salem: Vo hy 
Powell Paving Co., 7 Fed. Supp. 424; In re Mt. Jessup Coal Co.,T 
Fed. Supp. 608; Borrimont Land, Co. v. Davis Creek Land and Coak. Cones 


age Co., 192 Ss. E BT CW. Va. )3 7 see also, Sherwood v ve United = 5 BR oe 


(2a). 991. 


On the nade of the foregoiig, it is my opinion that” a. a lien. 7 
local taxes assessed merely upon the interest. of the property owner 
and’ subsequent i in time to the lien of the United. States under a water- | 


right: application, is inferior to. the lien of the United States; (2): 
a local tax lien. which i is not given priority by State statute is sub- 


ordinate to ‘a lien. of the United: States which: is prior in time; (3) o | 


where a local tax lien has,. under State statute, priority over all other | 
liens, this Department should, nevertheless, ‘take the position, on the © 
authority of the New Brunswick case, supra, that alien of the United — 
- States. which is prior in time is paramount to such. tax lien. and. that. 
a purchaser at a sale of the property ‘for the nonpayment: of ‘such ys 
taxes. takes panier to the lien: of the > United States. : 


-fepraved | 
Harry Suarveny | 
Under r Seoretary. 


ow. P ‘McINTOSH ET AL. 
| Decided June 2%, 1989 


“Grama ‘AND Guaciee ‘Liwos“Tmase UNper Snov108 15 OF ‘TAxLoR. ‘Gnazina ii grt re 


“Act—“PROPER Use oF Conticuous Lanp.’ ee 


“The, contention. by an. appellant from an award. to. the appellee of a “grazing: in ial 
a lease. under section - 15 of the amended. Taylor Grazing ‘Act. that. the award. 


| ee where. the appellee would have equal. reason. for mnaking the same - contention oe 


- js not necessary in: order to permit ‘the appellee: to. ‘make’ proper - use of ane 
contiguous. Jand, though ‘true, constitutes no reason to. change the award: 


fe mt ‘against the. award to the appellant. : ee eae er Meals ee a 7 ae 


| Grazing AND’ GRAZING | -Lanps—Fencr OssmvertNG ‘Sock, Darvewar “ANDY 2 oe 


_ ENctosine Pustic AND PRIVATE ‘Lanps. 


“Establishment and maintenance of a: fence eaceiig both: public and eae ae god Sass 
a 6 land and eas a wee use of. land withdrawn for. a ‘Stock: driveway ae oe 


ge Ne ee RE 


7 Se : DECISIONS OF THE DEPARTMENT oF. THE INTERIOR (ort, D. co. : 


in’ Hol tion of. law against the. enclosure of public land: and: prior use oe oe - 


"the public land So enclosed was not by. sufferance but. in, violation of law, 


ae og TAYLOR GrAzine Act—Srcrion 15 Leases—Dupnivation OF ¢ POSSESSION TO. WHICH or. 


came APPELLANT Has No Excuustve Rieut. 


In an appeal from the award of a grazing. ‘lease under Section’ 45 of ‘the aon: 
2 amended. ‘Taylor. Grazing Act, appellant eannot complain of injury in: de- . 4 Be 
“ priving him: of. poet, of jand to which he has. no” ‘exclusive right Le oe 


- Possession. | 


a oa i ; Sharmay, Under ooreheye | Js ee 
By decision of November: 1, 1988, the Gommiscioder of thd pAseneral. © oe 


Wes Land Office offered a 5- -year grazing lease, Las Cruces 054918, toW. P. _ 
' ‘McIntosh and J. M. Cunningham’ for 1449.37. acres in Ts, 19 and? 
oe ee 20 Suvi o. ‘E., and rejected. the application for lease, 05487 fore | 

oe Horman Culp sis to all lands included in’ said proposed lease. ‘The. ae 


van! "proposed lease: has been transmitted for execution, together. with:an © 


ee ~ appeal by. Culp from the rejection of his application as -to the Nig: 


ae ‘NY Secs. 7,8, 9, and 10 in ‘said township. — ‘Upon the same date, an 


Th _ offer was iaade ‘to’ Culp. of. 1679. 84 acres in thé same township and x 


pursuant to the offer a » lease: was executed in his fayor. on sae ea cc 


_ 2, 1938. : ee ee 
The NY, of sacks of ie. oe sitions above mentioned was. subject ee 


‘s to lease and. applied for by. both parties. .The investigating agent a 


| found that. the statutory preference right. and the equitable. rights of : 
. .both’ parties were practically equal.and_ therefore recommended. an 


| ~ equal division of such area. by offering the N14 NY to Cunningham Se 


i and McIntosh atid the S14, Nie to. Culp. Tt appears that there isa ~~ 
s+, fence. along the north boundary of the 4-mile’ strip: in controversy, 
. which is admitted. to belong to Culp. Culp asserts that this fénce 


is an old’and long established. division fence between the ranges of 


ie the parties and if the present award stands a needless expense will. 
ee necessarily have to be incurred in. removing the fence from its present 
ae position and rebuilding four and a quarter miles of fence a quarter 

-. of a mile further south. The appellees on the other. hand allege that). 


: as oe the éast: portion, of the fence through: sections g and 10 was one-half — = | | 
~~! . mile south ofits present location until 1935 and was a “drift. fence” ae 
Joe used: ‘by, stockmen, not for enclosure of any ranch: holdings and not. ° ~ 


Poke ‘ kept up for many years, ‘but that after the ‘passage of the Taylor a 


Grazing Act it was repaired, straightened: and removed t0.its present» _ 
~~). location by appellant... The records of the General Land Office show. 
ie ee, that. the Ni. Sec: 7; NY Sec. 8, N14 Sec. 9 and. NW Sec. 10 swere’ se 

Le withdrawn - for a: ‘stock: driveway. November 19,-1917, and ‘that the ~ eae 

.. withdrawal was revoked November 18, 1936: . ‘The appellee points out 
"that the fence unlawfully. ‘enclosed. the. driveway. arid contends no» ~~ 
ae .. equities | by reason . of. prior use of such tracts: sO. enclosed can be. og “ae 
is. § predicated, thereon. a a = 


ees 


SP aie ee 


ee hee ep ee 


ae : BL - S ae _ CHARGES FOR RIGHTS-OF- WAY ee Bi 


Pg de 


i July 8, 1939 ea 


Ls 


os Oe No 0. reason is seen 1 to change the oaed even: at it oF epua,: as: s con” eee 
oo “tended, that the award to Cunningham and McIntosh is not. necessary.” 
i we in order to permit their: proper use ‘of contiguous land, as it- appears: eae. 
from the facts disclosed that the. appellees. wouldhave equal reason °° 22 
for making the same contention: in opposition to the award of the 9 
lands to appellant.’ As to the contention that the. consequence. ofthe 
award is to disturb. existing range improvements, which is not in ac-. © 
ee ~ cordance: with good range ‘practice: and. does ‘not. ‘materially benefit. : 
. * the awardee: but’ does: materially injure the appellant, it may be ob-. ~ ee a 
| aa “served that: whether the alleged improvement: (the fence) has stood Sane i A 
- ~ in its. present position: for. ‘many years or was. partially put therein 0. 
_.-.1985, its establishment and maintenance was in violation of law =... 
ae against, enclosure. of, public land with, the Jand. of the appellant: and a ee 
- obstructed the use “or the driveway, the. fence oper ating to. enclose Beco: 
public land. The. prior’ ‘use of the public land so enclosed was not. |< — 


ee “by. sufferance but in violation of law and no. equities. can be: based. | 


_ upon it. The appellant cannot complain of j injury in depriving him’. ~ ite 

oof: actual possession of land to which he. had: no exclusive right “of . _ ee 
_ possession. “Upon g grant of the lease, the lessees are entitled toremove: .) 

the fence, and if a division fence is. necessary it ‘must. be left. to the aa 

parties to. « arrange between. themselves. whether the one or the other. ae 

_ shall assume. the burden of. removal or share the expense thereof. ae 


ee between them. 


< . award, the decision making it: is affirmed, made final,-the lease val, vat 
ae “be. executed: and. the records returned to the General ‘Land Office. rer 


os Maniotn, Solicitor: = - eee a ar 7 ee 
_ ~ You: [The Secretary ‘of the Interior] } hase =aqnesad a me “to et 7 oe s 
ee you: whether you have legal authority: to make a reasonable charge - fo 
(a) for rights of way for oil pipe lines over the. public lands’ ofthe: 
Pa 3 United States, granted pursuant: to section 28. of the act of February. “8 oa 
ee ik 1920. (41 Stat: 487, 449),.as amended, and (b). for rights of way, : 
ae for’ a transmission’ line. under section 5. (a) of the act: of. December eg 
By 1928 a tat Stat. 108). et 


For the reasons ‘stated no. ‘gifficient none appears to digtarb. the ey 


“CHARGES FOR RIGHTS. OF-WAY OVER. ‘PUBLIC LANDS” 


° ane | “Opinion, Juty 8 1989 


Pomp Lanpe—Rrer7s, OF. Way—Onm Pre ‘Liwes— Transmission Lanes. | 

| "The: Secretary. may: make a yeasonable charge (a). for. rights of way ‘for- Oil” aes 
“pipe lines over the,.public land granted pursuant to section ‘28 of the act 1. 
of Bebr uary. 25, 1920 (41: Stat. 4387 , 449), as amended, but not (b). for right of oe . : y ee 
way for: transmission. line under. section: is Aa): of the: act of December 21, = See 


- 4928 (45° Stat. alle 


a 32 ae DECISIONS: ‘OF. THE. DEPARTMENT oF: THE INTERIOR “(8TL LD. | 


on Screw 98 at. the act’ or. February 26, 1990, as amended by ‘the . : - 
a Sei of August 21, 1985. “(49 Stat. 674), provides: a a 


That rights- of wey: through. the. ‘public. ‘lands,. including the forest: eserves a 


ar of” the United States, may be granted by the Secretary of the Interior for 
2 ‘pipeline purposes, for the: transportation of oil or natural. gas to any applicant. oe 
ee ~ possessing: the qualifications provided . in section 1 of this. Act, ‘to the extent of 
or. the ground occupied by the said pipe line and twenty-five feet on each side of ~~. 
the same under. such regulations and conditions. as to survey, location, applica- be 


oe tion, and use. as may be prescribed by. the Secretary of the Interior and . upon. e : re 7 
_.the express. condition that ‘such pipe lines. shall be constructed, operated, and... : 


, maintained as common carriers and shall accept, convey, transport, or purchase eer 


2 without. discrimination, oil or: ‘natural ‘gas produced from ~Government lands a ; 


- in the vicinity of the pipe. line in such proportionate amounts: as. the Secretary : 
; of: the Interior may, after a full hearing. with due notice thereof: to the inter-. 


: ested parties and a. proper finding of facts, determine to be reasonable: Provided, _ 


_. That the Government shall in express terms reserve and shall provide. in. every — i” 
aa lease. of. oil. lands hereunder. that the lessee, assignee, : or beneficiary, if owner, © 2. 
or. operator _ or owner. of a controlling. interest in any pipe line. or. of: any iy 


, company operating the same which may be operated accessible to the oil‘derived . . :. 
from lands under such lease, ‘shall at reasonable rates and without discrim- .. 
~ ination ‘accept and convey the oil of the Government or: of any’ citizen. or company a 


not the owner of any pipe line, operating a tease | or purchasing gas or oil under - es 


ee the. provisions of. this Act: Provided further, That no. right- of-way shall hereafter 


“be. granted: over said lands for the transportation of: oil or. natural. gas except 


er under. and subject to.the provisions, limitations, and conditions | of this section. - 


| Failure. to comply with the provisions. of this section or. the regulations and oo. : 
conditions prescribed. ‘by the Secretary. of the Interior shall. be ground for ‘for-_ 


feiture of the grant: by ‘the United States district. court for the district in. which. eds . 


ae property, or some part. thereof, is located in an appropriate. proceeding. 


The last Paragraph | of section. 5 (a) oft the act of ‘December 21, 7 


a: : a 1998, provides: = 


‘The use. is hereby authorized of such public and: reserved iands of the oe a 


- States as may be necessary: or convenient for the construction, operation, and- e* 


‘ . maintenance: of main transmission lines to. transmit: said. electrical energy. - 


" Neither of the provisions above quoted expressly confers ane ar 
_ to exact compensation. for the rights of way granted thereunder, In — oe 
ee Pe OB: Op. Atty. Gen. 421, however, it was held that. the Secretary: of ae. 
- Agriculture had authority, under the act of February 15,1901. (31° | 
~ Stat. 790), to require the payment of a reasonable. charge as a con- aa 
dition to the granting of a permit for rights. of way through the. * 
Pe national forests | for the purposes ‘contemplated by that “act, even: eo 
_ though that act did not specifically grant. such authority. - The ruling. 


: ce was predicated upon a previous opinion by. the Attorney General (25 | . | : 
Op. Atty..Gen. 470) which involved the same question in connection. ~ 


with the act of: June: 4, 1897 (30, Stat. 35) and in which it was con- .— . 


~ eluded that. the act ‘of 1897 contained “nothing inconsistent with < _ 

_ the. making of .a reasonable charge on’ account. of the use” of the 
_» forest reserves under a permit and that the authority to. condition Ghee 
- -eranting of a openew eae the Payment of a charge: was amped in 1 the oe “ 


- ot 


ae ee toe : "CHARGES FOR RIGHTS-OF- WAY ee ee 


ae Ce ay eA Pe aie ~ July 8, 1989: 


“a ae power ‘of the ‘Becretary to grant | or . refuse she permit. ae . 


me Presumably pursuant to the above opinions of the Attorney General, 
the Secretary of the Interior. has, through regulations: (41 Te De 484,000 


a 832), prescribed charges t to be paid by permittees or grantees of rights as 


- of way under the act of: Rebruary. 15, 19015, habe and the act: of - S a oO 


a : March 4, 1911 (36 Stat. 1253). 


On the basis of the rationale i in ‘the: he opinions of the ‘Attorney ; : oe 


" i General, I. conclude that: you are’ authorized - to. make reasonable. re 


; charges for rights: of. way for pipe lines. granted under’ section 28 OE : 
_ of the act of February 25, 1920, as amended, supra. That section, ey te 


oat - like the. act of February on 4901, vests” a. discretionary power in, : ~ ee 
the: Secretary of the Trterior to grant rights. of way through | the) oo 


- public-lands for pipe line purposes, and, in the exercise of that ==. | 


ees discretion, the Secretary could. deny such rights of way if found. in- | . = : 
paae compatible with. the purpose for which the public: lands. have been. Bae 6 a 


- withdrawn or, reserved. See. 5b LD. 211, . 218. Moreover, the 
. authority. to ‘impose.a charge. for: the privilege of using public lands’ |» 7.” 
_ for such’ pipe lines” may not: only be implied from the: discretionary 2 Oe 
5 - authority of the Secretary. to grant or deny pipe line rights of way ive 


but would also seem.to come within the broad. power of the Secretary | 
~ to prescribe “regulations and conditions asto * * *. use” of such: 


rights of way. .And the imposition by Congress. of the: express: ‘con- 


dition that such pipe lines shall be operated: as common carriers. and 
- shall accept and. transport, without. discrimination, oil-or natural gas | 


Pe produced from Government. lands ‘in the: vicinity of the pipe. lines, 


- In my. opinion is. not. inconsistent. with, and does not necessarily ‘pres. 


elude, an authority to require the. payment. of a Teasonable. charge. as 
_. .--@ condition. to the granting of such rights of way. Ya ae = 
ew. contrary conclusion, however, would seem to follow with respect Seer? 
as to: the use of public’ lands for transmission lines under section 5:(d) 0 


ee “of the act of December. 21, 1928, ‘supra. ‘Tt will be noted. that: this i 


~ provision: ‘does not confer discretionary authority. upon. the Secretary s : _ _ 
-° Of the: Interior. to grant: rights. of way. for transmission. ‘lines. for | ee 


oi energy generated at the Boulder Canyon Project: but. constitutes, Me es 
_. -and of-itself,.a- grant of authority to use public. lands Decessary or 


: - convenient for that. purpose. While it: may be assumed that. the a 


Secretary: of. the. Interior. may ‘prescribe the. procedure. for. locating. oS 
-. > the right. of way for such transmission lines, it is my. opinion that he 0. 
ees may. not. derogate. from the grant. by conditioning the use of the ae 
<< ~ public lands necessary, for such transmission lines upon! the payment oe 


ae = . of any oreo or "fee. 


a. 


"“Hastox L. Te #8 - 
: Beoretary. o.. the Interior, 


"uit? 26, ‘1989. 


haa Morano 2 10 THE Conserssionen oF. THE » Gunna, Tanp Orrtce: : 


Prine a 


| = e ceived from *.* *  .the-use of any lands. or resources. of. said — 
6” forest reserves: ‘shall’ ‘be covered into the Treasury. of. the United’. ” 
7 putes & fale implicitly - recognizes the propriety of making, suck. ee 


foe Saka ares "Ses 25 Op. Atty. Gen. 470; 26 Op. Atty. Gen. 421. Wee Aa 
_. Seetion 17 of the act of November 9, 1921, provides for the appro- oe 
25 priation. and. transfer to the State highway: department . of ‘public ee 
lands or reservations needed for highway purposes, if the Secretary va 
“of the: department. supervising the administration . of such Jand. or. ee, 
- reservations “shall have agreed to the appropriation and transfer 
“os under conditions which he deems:necessary for the adequate protec- 
Bee, “tion and utilization of the reserve.” Inasmuch as’ there i is no limita- ©. 
ee Oe. “tion as to the nature of the conditions that may be: imposed; I am of ou 
.. the opinion that the ‘Secretary of the Interior i is authorized to require: 
eta thé payment, of a reasonable charge as a condition to the use for 
">. highway purposes ofa part of the public lands or reservations under. 
«the jurisdiction of this Department, if he.should deem such a charge | 
ae necessary for the adequate peoeicn and. utilization of such ee oe 


0 reservations, a 


ee ee Je "DECISIONS OF: TR. DEPARTMENT “OF THE INTERIOR ‘(57 Ds 2 


eee (T. Te D. 31) lates té the: tapoaition by. ‘the. Rens. of aie: ! 
-. Interior of. charges: for the use.of public. lands for rights of way 
oo under: section 28 of the act of February 25, 1920 (41 Stat. 487, 449) 5 00) 
oe as amended, and section. 5 (d) of the act oF ‘December 21, 1998. (450 
Stat. 1057), and. inquire.as to the legal’ authority of the Secretary. © oo 
ee to make charges for. rights of. way granted ‘under. the acts of March a 
ee 1875° (18. Stat. 482), March 8, 1891 (26° Stat. 1095), February A, are 
"1905 (38 Stat..628), and November 9, 1921 (42 Stat. 212). te coe 
-o ,-. The acts of March 8, 1875, and March 3, 1891, are similar tio: seer 4 
ce oe thon, 8: (d). of the act of ‘December. 21, 1928, in that they neither vest’ ice 
Seo Gm the: Secretary of the Interior a discretionary power with : ‘respect ao 
to the: granting of rights of way. through. the public: lands nor 2 a a 
.- << thorizé’ him. to’ prescribe rules ‘or: regulations. as. to. the use of. such, a 
ee ‘rights of way.. I believe, therefore, that the Secretary: may. not. re- oe 
ae, quire: the Daynient of a ace or fee for the: use of rights of Eway. ee - 
jo. under those acts. ae oo ee 
ae 2 : Under the act. of ‘February. 1, 1905, ihowaver. ‘rghita-c of way fo . 
. . - . dams and reservoirs for municipal aad mining purposes: are granted ce 
og within the forest reserves “under such rules and regulations as may: ae 
os = Ge: prescribed by the Secretary. of the Interior.” »” Tt is my opinion. = | 
oo... that under: such general: authority. the’ Secretary’ may condition the ~~ -— 
oe ase OF. such. rights of way upon the payment of a reasonable charge. 20 
Soe ae Moreover, section 5 of that. act, which provides ‘that “all money re- 


fey : 


| Narsan R. Mancow, Solicitor, a a 


oo ip “EDWARD D:, DUNN: MSS cour Obes ee 


EDWARD. D DUNN iets 
- Decided August Ay 1939 — 


ae Arronnays—Paaonic 9) BEFORE | DepanrMenr OF. Tivwurron—Noranniss,. 


ae ‘person who has notarized an application | for a patent under: the as anfatag. : gdh 
laws is ‘disqualified to act a as attomey, for the claimant i in | proceedings os 2 a 


the Department. 


ri SIONERS, . 


ee United States ‘Commissioners are digqualified - to act! as attorneys ¢ or: agents eae i 


any ‘public land matter: pending before me ig an oe as 


. Suatrery, Under Secretary: : ep 
a ae _ On August: 20, 1935; the New Park Wenn. Gonigiay' filed 2 an aps ee 
ae ‘plication for a “patent: under. the mining laws. The application. was. .0 0 2. 
~~ notarized by the appellant, Edward D. Dunn, who wasand is United = 
en States. commissioner for the District of Utah. As ‘commissioner he ee oe 
ee Ae authorized to: administer: oaths. (98° U.S. Ce 525. The appellant i . . 
aoe an also attempted to act.as cattorney for the claimant i in the proceedings oS ae - 
Gs before. the: Department... By decision: dated November ‘1, 1938,: the : ae. 
- Commissioner of the General Land Office held that he was disquali: oe 

-.. fied’ to act as such attorney because he had. notarized. the application © 

and because he was: a United. States cominissioner. ve think, the. oe 
. decision: was correct. oe i 
es ~The act of June 29. 1906 (34 Stat. 629; Tit, 4, D. Cc. ne aa ee me 

a provides in part, “That. no notary public. shall be. authorized to take 2 
os ~ acknowledgments, administer oaths, certify papers, or perform any. Sos 
ae * official acts in connection with. matters: in which he is employed AS 

~ - eounsel,. attorney,” or agent, in which hé.may be in.any way inter- = = 

“ested ‘before any of the Departments. aforesaid. ” While the quoted & 
ae ‘portion: was attached ‘as a proviso to a ‘statute: concerning notaries oe eine 
et public for the District of Columbia, the Attorney General and this. 3.0 
ae Department have held that it: applies to all notaries, and not merely 3 
ar “to: those .of* the District of Columbia. - (26 Op. Atty. ‘Gen. 936% “a 
ae . Rosetti v. Dougherty, 50 L. D. 16; Home Mining Co., 42 Le ‘D. 526: - oe 
-. . ° "The mandate of Congress constitutes. a, declaration that it is against ee 
aoe « public. policy. to attempt to act in the dual capacity: of notary, — ae 
ac. -. attorney: in the same matter. ee 
Puen 61 analogous: ‘provision is omnis in the’ Rules of Civil Procedure ets 
ae for the District Courts of the United States. - Rule 28. (c) provides | a 

~ ‘that no. deposition shall: be taken before a ‘person. who i is an attorney. Sale 
a for any of the Partigs: in’ an action. See also, to: same avgc 28 a 
wo AT, Se Ce 689; - oe 
fe 0 i harmony with thé public policy ‘this declared by Conigiees; A eve 
anne first: sentence of paragraph. 10:of. Circle. 433 of the General Sa ee 
ee one 44. D. 350, 1 B58; ident cae pe : oe foe 


me 7 siohiemrsPaaordg: BEEORE : DEPARrMENT or + iverox—Unime, Sramms Concas, a ae 


on 


Se ee oO: "DECISIONS: OF THE DEPARTMENT. OF THE INTERIOR, ‘[9T1. De 


Cae ie - 


Geet 2 permitted to act as attorney therein. 


. pee And Regulation 9 of the Departmental: elation Govatiinig ee 5 
fee Recognition of = ee and. ae before the baa ree au L. B, ee hee 


rer oe : 206, 210, provides: | | 
eee : ae Ne 0 officer authorized to receive final proofs, or to officiate. in n the ‘ arepivation and ie o 
, “execution of. applications and. affidavits for entry of ‘public lands,’ willbe permitted me 


tO: appear for and represent the claimant in any case pending before the Depart- - . e 
ace ment, the General Land Office; or any district. land once in which: he: shall ae a 


Pees ~ rendered such official service. 


~The fact i is ‘undisputed. that cae asus sotad’ as ene ei re- 


7 olen to the application for a patent. It. follows that he thus dis- 


ay : . ; qualified himself from. acting as attorney for the applicant. ‘That he : ee 
- .. -acted as notary because the Register and. Acting Register were absent | © 


‘No: officer who takes an appléation: affidavit, or. final proof 5 in a case , will be ae 


-- swhen-the application. was filed is immaterial. Having taken the oath, oe eat 
ae regardless. of the reasons for. doing So, ‘the regulations disqualified, 


ee Le from acting as attorney for the ‘applicant. | 
» There: ‘is, another* obstacle to his. acting as. attorney i in che: ‘matter: 


oy The appellant is a United States commissioner, and.-as-such;is: author: |” 


ized to take testimony , and proofs and verify affidavits in public land ~~ 


matters. 43 U.S. C. 254; 30 U. S.C. 40; 98'U. S.-C. 525. Paragraph _ 


: s 10 of Circular. 433. of the General Land 1 Office, 4 Ad L. D. 850, 352; in’. 
part provides: ae : 


No. United States commissioner will, -while ‘holding ‘that ‘offiee, be ee : 
or permitted to appear as an agent or attorney for others in. any matter pending : 


| before the. Land Department. affecting the title to public lands, nor. will he be per: | ve 


mitted to. enroll, himself. as agent or attorney to practice before it. 


i It follows that. as. Jong as this regulation i is in force: and appellant i is a 
-. United States commissioner, he may not act.as attorney or agent 1 in ay, 

| public land matter pending before the Land. Department. . | = 
~The appellant argues that he-is not an employee of the Daparaneit 


ae anid there is no statutory authority. for this regulation. ‘The former — 


os ~ fact j 1s. immaterial because he is not: ‘disqualified for: any such reason, 


: ta and the regulation | does not concern itself with such ‘employees; ‘ “The. 
Pas regulation is authorized by section 2478 of the Revised Statutes, 43 


7 U.S. C. 1201, which grants power to the Commissioner of the General ae 
eas Land Office, under the direction of the Secretary of the Interior, 16. 


“enforce and carry into execution, by appropriate regulations. every 7 


ee part” of the public. land laws “not otherwise specially provided for.” 

io 2 bus also. sanctioned by the statutes: authorizing the Secretary of. the a, 

>. Interior to: “prescribe | rules and regulations governing the recognition. 
ce Of agents, attorneys,or other persons representing claimants beforehis 


oe department. ' * * #95 US. CO: 4938, and empowering the head of each © 


—_ department to prescribe regulations “for the government of his depart- oe 


ce 5 . 


, Ment (ans and the performance of its business. eda io ae 


oF 851 fo re secah OF. NEW. MEXICO AND. ARIZONA - Ae a ee 


August 9, +1939 a, ee ee: 


| US s. C. 20, ee apart fon statute, authority to regulate ine o appear: 2 s a 


= ance: of attorneys. and agents before the’ ‘Department i is. inherent i in. the: . 
office of the. ‘Secretary of the Interior. Phillips. y. ‘Ballinger, 87 App. 


> D.C. 46, 49, 50; Garfield v. United States em rel. Stevens, 32'App.D.C. c 
ae 109, 140; Goldsmith v. Board a Law See 210 Uz 8. 11%, 121, 1225 

te 55 App. D. ‘C..229, 980. = > oo 
oo Phe appellant: also argues that there i is now no reason “to8 resivied ia oS < 
- . ing United States commissioners. or. notaries: public i in Utah in this 7 ee 
_-. manner because, according to him, there are no public lands in that 


- State outside of the- grazing: Gide. Whatever validity- there may : be ae as 


be in the argument, it is immaterial while the regulations, are ine 


eve force... The argument may: be relevant in the possible. consideration — Cees 
of the i whether they should be revised in the light of new 


F e conditions. But. while ‘they. are. 2 subsisting ) they must be e uniformly -, 
applied. ees px ee. } 


chs decision. of the Commissioner i is s affirmed, 


-Afirmat 


~ 


THE LEGAL STATUS oF ‘THE INDIAN PUEBLOS oF NEW aExic0 et | 


AND ARIZONA 
“Opinion, August 9, 1989 


~ -“Invtans—Puestos—Powsns OF Suur-GoveRNMENr. i. a te 3 - 
‘Indian pueblos. are endowed with powers of. local self-government 4 in all matters | io : 
“save. where. Congress has: limited such powers’ by express legislation. cer an Se ye 


an INpraN Lanvs—Purstos—Trtur TO ‘Lanps: 


_ Legal title to “grant? lands. and equitable t title. to “executive order: reservation” aca ; 7 
- lands, in each: pueblo, is: vested , in. the pueblo as. a a and not in : 


a | rouans—Pomos—Srass JuRisprerson.. 


the individual members. thereof: 


" Inprans—Cowmot. or PUEBLOS BY Conennss. *, a : eee 
_ The. pueblos” are subject: to the same ) degree of control by Congress as are - 
». other Indian tribes. ee ee | | | MiP) Le ea 
. Tp LaNps—PurBios—TRANSrEns: OF: Ivers IN | Tanne —ADATTSTEASTE. : 
| ’ SUPERVISION. | - . 


‘The pueblos: are. subject. to administrative supervision. with respect +0 ie: . te 


transfer: of. an. interest: in land: 


Inorans—Possvos—Consrarononay Ricuns—Resoopies ‘FOR: Vroban10x 3 BY. Fup. Oa ae 


tas ERAL OFFICIALS. | 


The: ‘pueblos are entitled to the protection: of ‘the Wsderal. “Constitution: and! ee 
may. resort to appropriate legal proceedings to maintain any. rights. violated . 


“by. Federal officials. 


pe 


‘The pueblos are. not subject to State jurisdiction except in matters aS sto 0 which’ oe : : “2 
- Congress, has made State law. applicable or in suits in which. the pueblo a 


aaa ee 


has any invoked or submitted. to the jurisdiction of State courts. 7 eee 


Ble * Conronanioss—Prmmcos—Powens: 


Gee ees \ a DECISIONS OF THE ‘DEPARTMENT Or THE INTERIOR | PARTE 


t?2 


The. pueblos. are ‘public’ corporations. hich may. “enter. ‘into "ordinary Tegal re: 


; lations with ‘third parties. except i in SO: far as. “such relations. are limited by, a - en 


“y ‘Specific: acts of Congress. _ 


— -Marcoxo, Solicitor: aa pee : ae ee ee 
er You. [The Secretary of the 5 Interier| i ie feed a my ‘opinion. pt Sie 
on the subject of the’legal status of the Indian pueblos of New Mexico — 

_ and Arizona, with: ‘particular: reference to ‘the following questions: 


oe (a) ‘the relation of the pueblo to-its members; (b). the relation of the: =: oe 


oF ; pueblo. to the Federal Government; (c) the relation of the pueblo: 


; to the ‘State ; and (d) the relation. of the pueblo to third Parties, I, @, _ 


- - Private parties, not members. of the pueblo. 


- These questions are discussed in the Lek cass which will be - 


car = analyzed i in the course of this opinion: 


ian, <a United States v. Toxeph, 94 £U. Ss. 614 £ (later overruled, in effect Pa, 


as United. Sidney: Chaves, 15 U. 8. 5093.02. 4 oe ee 
re - United States v. Sandoval, 931 U. S. 98: - fe 
_.. * Laney; Pueblo of Santa Rosa, 249 U: S. 110; 
3 United States. v. ‘Condelaria, 27 1 U. S482; Pie 
i. United States v. Board: ie National Missions. : of Presbyterian ee 
° Church, 87 F. (2d): 2725: ok ae we oe 
Sig acy 2 Garcia v. United States, 43 F (ea) 873: 
Pueblo de San Juan v. United States, 47. § a) 446; 

| Pueblo of. Picuris v pee. 50 r ed), 12. , 


al ‘Tue Ri.atto OF THE Punero: TO Ins Mracomns’ a | 


ee is saad: settled by. the decisions of: as Supietic. Court that: es ae 


: pueblos of New Mexico are Indian tribes entitled to exercise ‘tights _ 


of self- -government.. ‘Although a distinction: was drawn. in the-case : 


oo of United States v. Joseph, supra, between ‘thé. pueblos and other | - 


ai Indian tribes, this distinction was later dismissed by the Supreme - 


Court as irrelevant: tothe legal status: of the: pueblos.’ 


In the case of United. States v. J oseph, decided in 1876, ‘the pico = # ne 
ois tere described i in the following terms (at pp. 616-617 eo eae ae 


“The, character. and history of these people are not. obscure, but occupy a well- Pie 
/ known page in the story: of Mexico, from the conquest of ‘the country. by Cortez i 


ee to the cession of this part of it to the United States: by the treaty. of Guada- . a o : 
Paline Itipe Hidalgo. . The subject is tempting and full of interest, put we have only 7 se 
Neg » Space fora few: well-considered sentences of the opinion of the. chief justice of een . 


be : : the court whose judgment ‘we are reviewing. Sa ee ce 


“For centuries,” he says, “the ‘pueblo Indians have lived. in. villages, ‘in. ad | 


: communities, each having. its own municipal or local government, - AS far. Mee 


- < their history” cali be‘ traced, they’ have’ been: a pastoral.’ ‘and. agricultural people, ae 
: + raising flocks and cultivating the soil.” - Since the introduction: of the ‘Spanish ue 


Oenel missionary ‘into the country, they. have: adotet, mainly: not only the a a4, 


Pays : gee a8 Nee gS : ee at Sige ae Sa ae a 
Led a So \ Bs m : . $ 
en ne aa a eet 


August 9, 1939 . 


aa Spanish language; ‘pit: the: ‘religion. of a. “Christian church.” In’ every: pueblo is 
‘i ‘erected’ a: ‘church, ‘dedicated. to.:the: worship. of: God, according tothe’ form’ ‘of. 


: : the “Roman: Catholic religion; and. in: nearly: all is to. be. founda. priest: of this” 
.. chureh,. who. is recognized as: their spiritual guide and. ‘adviser. They. manu- ~ 


. for education.‘ Their names;. their. customs, their habits, are ‘similar to- those 


- of the people in whose midst they reside, or: in the midst of. whom their’ ‘pueblos. 
' ‘are situated. The: criminal records of the ‘courts of the’ Territory scarcely: 


~ eontain the name of. a pueblo Indian. In. short, they. are a peaceable, indus-: 


oe nition of an. Indian tribe given. in Me ontoya % ve United. States, 180, 


ee ooces Us S. 261 (at p. 226) > | oo eae | 
| By a “tribe” we understand | a a body. of Indians of the: same or. a ‘similar race, 
ee united ina. community under one leadership or. peoke nen and. ee a> 


particular though. sometimes ill-defined. territory — ae ee 


: With r respect : to the ‘Zuni: and ‘Hopi Pueblos, on Rene of 
< different groups may give rise to questions as. to whether the “tribe” 


a ds. composed of a village or a.number of villages. No attempt. is 
» inade in this opinion to_ decide the intricate “questions: which may: be 


re raised. by this situation. . So. far: as the pueblos. of. the ‘Rio Grande. 


Peo are concerned, each pueblo has ‘been aes as “coextensive, with” 


a specific reservation, ae eee 


‘The case of United. States v. * Caindelairte, supra, -distinetly: ‘holaa | : 
that the pueblos: -of New Mexico are “Indian tribes” within the oS ae 


ing of ‘the Federal. statutes. 


The governmental powers of an Sridian tribe: over ite: own.mem-- 


bers. have been analyzed in a. separate - ‘opinion (Powers of Indian: 


oe Tribes, 551. D. 14) and need not be restated at this point. . 


‘The. general. principle governing. this branch of law was. first stated 


= 7 by Chief J ustice Marshall 1 im: ‘the. case > of Worcester ve . State Ge Geor- € ase 
| ga, 6:Pet. 515, 559: = oe 


The Indian ' nations” “had: aes béen’ considered - as “distinct, independent 


core political: communities, retaining - their - original. natural rights:..* Ft. The: 


- constitution, by declaring. treatiés . already: made, as. well as ‘tose to pe made,, 


eto be: the» supreme Jaw of the land, has adopted and sanctioned the - previous: 
ee treaties with. the ‘Indian ‘nations, and consequently admits their rank among: 
se : those’ ‘powers who are capable of making | treaties. aie ee ee = 
oS a ae Following the case of Worcester v. State of Georgia, ie: innene me 
od of the Federal courts uatoonly: maintain that. the Fight. of self-gov- oe 


t : ar Bap 


: - facture nearly. all of their blankets, clothing,. agricultur al_ and culinary. imple- - - ie | 
. - ents, ete. Integrity. and . virtue among | them | is fostered — and “encouraged. . mia 
- They: are as intelligent as most nations or people. deprived. of. means: or facilities | ‘ , - : 


re v 
3 


ae ee PUEBLOS. or ‘NEW. “MEXICO. AND. ‘ARIZONA Broa - oe 


ae afi 


. + trious,’ intelligent, honest, and virtuous. ‘people. , ‘They are Indians only in ‘fea- a a ae 
ture; complexion, and a-few of their habits; in ‘all other’ respects. superior to. alll . 
but a few. of the civilized’ Indian tribes of the: eeuntry, and the equal of ‘the: : 
most civilized’ thereof, This description of the pueblo. Indians, I ‘think, will be - 

. deemed by ‘all ‘who know them as: faithful and true. in: ‘all respects. . Such was. coe 

% their: character at the time of the . acquisition of. ‘New: ‘Mexico. by the ‘United eee 
atts) ‘States; such is their character: now.” 7 oe 


—lti is clear that the pueblos of the Rio. Grade fall wiilin 1 the 5 debe” | 


‘ “Affairs over licensed traders. — | 
6..To. remove. or to exclude. from. “the: limits of the. Peservation non-members Be 
“4 of the tribe, excepting authorized Government. officials. and ‘other : persons now. 
2. oeeupying reservation lands. under lawful authority, and to. prescribe appro- 
priate. rules’ and ‘regulations. governing such removal. and . exclusion, and ZOV-. : o Fe 
“. "-erning the conditions under which non-members of the tribe may come upon +, | 
a tribal land or have dealings with: tribal members, : ‘providing » such. acts. : ‘aren 
: ‘consistent, with Federal laws governing trade. with - the. ‘Indian tribes. | | 
ae aa 6 To régulate the use and disposition of all. property - within the jurisdiction = 
_— of the tribe and to make public expenditures: for the benefit of the tribe, out, of ce ae 
ae tribal funds, where. ‘legal title to such funds lies’ in the tribe.” ; a ‘. - 
ie 2 tee 38. ‘To administer Justice. with. respect. to all. disputes and er ‘of. a. . 
eo - ‘among the members of the. tribe, other than the lc major crimes reserved 10 
. the Federal courts. De : 3 | 3 a ae 
| 7 9 Po prescribe the duties and ee: regulate the conduct. of Federal sales 8g oe 
oo but. only in so far aS such bowers. of supervision may. be expressly delcentes by es ge 2 
= the Interior Department. 7 ie ey ea: 


r 
> 


oe 40s "DECISIONS or THE DEPARTMENT OF ‘THE INTERIOR (ort. ope 


ees oe The power to ‘adopt. a form of. government, to create - various offices and a - 
oe prescribe the duties. thereof, to provide. for ‘the. manner of. election. and re- 
2 moval. of tribal officers, ‘to prescribe the procedure of the: tribal council and ‘, 
“subordinate . committees or ‘councils, to: provide for. the. salaries * or expenses of aye, 
. tribal officers and other- expenses of public business, . and, in general, to pre ato : 


_seribe the forms through: ‘which’ the: ‘will of the. tribe is. to be executed. . 


a 2.To. define the conditions of. membership within the’ tribe, to prescribe rules” 
> for adoption, to classify the members of the tribe and to. grant or. withhold 
_ the right. of ‘suffrage in-all tatters. save those as to. which. voting. qualifications. & 


"are: ‘Specifically. defined by’ thé | Wheeler-Howard., Act: (that is, the» referendum 


eee erenient is esa i in. ate tribe: a that ihe ordinary” powers. Seed | 

—  vby a State, directly or through municipalities, may be exercised by: 

the - -recognized political. authorities: of the tribe, save. insofar ag” 
tribal action may be. restrained or annulled by the Congress. of the | 

ee States ce 

+ The powers of gitdovcinick: thus reserved to tribal Aen ae 

are ‘summarized. in the following. terms, 3 in the Solicitor’s Opinion reeds 2? 
ve ae referred to: fee ae a . ee 


pee 
. . 


0D. the act, and. ‘votes. on. acceptance, modification. or revocation. of constitution; 


oe bylaws, . or charter), and’to make -all other necessary. rules: and regulations E 
governing the membership of the tribe. SO far as may be consistent with exist Loe 


‘{ ing acts of Congress governing the enrollment and property rights of. members. 

23 as ‘To regulate: the domestic relations : of. its members. by. prescribing ; rules and 

regulations. concerning marriage, divorce, legitimacy, adoption, the care of de- 
‘pendents, - and. the punishment of . offenses. against the. marriage telationship, 
to appoint ‘guardians for minors: and mental. incompetents, and. to issue mar- 


tage. licenses and. decrees” of divorce, adopting . such State. Jaws as Seem 


‘advisable. or establishing separate. tribal. laws. 


4, To prescribe rules. of inheritance with respect to: all personal property and : 


; all interests in ‘real property other than regular allotments of land. 


_-5.'To levy dues, fees, or-taxes upon the members of the tribe. and upon non- 


qicrabers residing. Or. doing : any business. of any sort: within the. reservation, 


-so- far as may be consistent with the: power of the Commissioner. of Andian - 


areas 


“The relation of the: seis to. its members es sot merely a 


. \ n 
‘.. ’ 


| - ©) relation oF government but, also a. relation of land. ownership. The oe 
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- ‘decided: cases: s uniformly recognized that egal: title to : grant” Yanda: 


. ° and equitable title to “executive order reservation” “tnd, within: each ,, 
a pueblo, lies in the pueblo. itself: . aS 


‘Thus in the case of United ‘States v. 7 osephy supra, ‘the © Supreme 


| Court declared (94 U. ‘Ss. at, pp. 617-618) + 


If the. pueblo Indians differ from’ the other: “habitants. ‘of New: Mexicd in = oe 


ae | “nelding lands in common, and in a certain patriarchal form. of domestic, life, =e oe - 
oe a. they: only resemble in. this regard the ‘Shakers and other communistic’ societies bees ees 


(a2 - in this: eountry, and. cannot for that: Teason. pe classed with the Indian ‘tribes, ae Oe He i, 
- of whom we have been speaking. eee ay, 


“Turning: our attention a ‘the’ tenure. by which. these “coinmhunities: hold. the. 3 


and: on. which the settlement of defendant ‘was made, we find. that it is. wholly. = ore 


_” different from that. of the. Indian’ tribes’ to. whom the act of. Congress applies. cs 


The United States have not recognized. in these latter any other than a passing. a - 
title with right of use, until by: treaty or: otherwise. that: right is extinguished: ee eee 


And the ultimate title has been always held to be in the United. States, with — 
nO right in. the Indians to transfer ity Or. even. their ‘possession, without conseut >, 
of the government. : Ta are 7 : | e 3 


ae 


* te 


The. pueblo Indians, on ‘the contrary, ‘hold. their’ lands: by: a Fight superior. to. . 


that’ ‘of the United States.. Their title dates. back to grants. made by. the. 


| government of. Spain before the Mexican. revolution—a ‘title which was fully os 
recognized , by. the Mexican. government, and ‘protected. by it. in. the treaty. of a | 


© Guadalupe Hidalgo, by which “this country and the alleglante:¢ of a inhalants 
were transferred: to the United. States. - op | | Ber, ae , 


Again, in the case. of United ‘States V.: ‘Bindoval, ‘supra, “the court = pu 


‘ declared through Mr. J ustice Van Devanter (231. U. Ss. at. p. 48). 


It also. is said that’ such. legislation. cannot: be made to include the lands of | 
-. ‘Pueblos; because the Indians. have a ‘fee simple title. It is. ‘true: that the ese 
~“Indiatis of ‘each: pueblo do: have such a title to.all the lands connected therewith, 
| excepting. ‘such as. are occupied: “under: executive. orders, but it is a communal Se 
title, no individual owning. any ‘separate. tract. In other Words, the | lands are eke 
>”. public. lands of’ the pueblo — 7 fe ae ot Bg eee setae go Pa | 


The case ‘of United States: vid ee supray includes : an aoe Of: 


ar : ‘ the: Jdanner ‘in. which lands have been ‘granted, ¢ to: or i purchased oe 
~~... Indian pueblos.) slat Tate io aoe 
~~ Under. the. sircurhstetices: the. soieble- may. exercise “the! ‘ordinary 3 eee 


| rights ofa landowner, with respect. to its own members. The desig- » oe ae 
nation suggested by Mr. J ustice Van Devanter, ' “public lands of ths 8 


eo pueblo” is significant. ‘The individual Indian’ S rights of possession ae a 
are similar to those of a licensee having the: authority to.use the Jand. 2 


ten With respect, to his. occupancy of land, he has no rights as: against oe : 


| i: - the pueblo.. The pueblo. may at, anytime revoke .an individual's 


ne a right of occuparicy either because of his removal from the pueblo, or ae : a 
~- because “of his. failure to make por use of the. assigned parcel, Of — 


o. land, o or: for any other r reason. 


ae rc aeons are: 2 Ne ants Se ‘ a xe te 8S oe ENS ae - te as 


— AD _ DECISIONS oF. THE DEPARTMENT ‘OF. THE INTERIOR [et L De : 


a 


an ~The “tere. analysis does not, “however, apply. to improvements ee 
Cours _ which an individual may place’ upon: the land: assigned to. him. An. es 
“ce, tHe absence’ of proof: of some contrary. custorhy, it would. appear, that - 8 
ae such improvements are the’ property of the individual. ~ «)..00 2 ge? 
; - The proposition that. occupancy of tribal land docs not. create are 
es : any vested rights. in the occupant as against the tribe 3 is Ss supported , re 
a by a long line of court decisions: J Bea aie 


ee "Sizemore ¥. Brady, 235 U. Ss. 441; et oes 
oo. Frankliny. Lynch, 933 U. S. 269; se i 

- Gritts v. Fisher, 294 U.S. 640; ay ahs 

Ce <r of ournayenie y v. Cherokee Nation and. United | States, 2 98 Ct. Cs. > 
eee | ‘ 


| Se Bae and. Fow Tnddians: of fois v.. See ond Fon. Tidians of Okta- a - | 
homa and the United States,. 45 Ct. Cls. 287, affd. 220 U. 8. 481; ee 


ee 


im Dukes v. Goodall, § Ind. T. 145, 82 8. W. 702; 
3 In re. Narragansett Indians, 20 R. LY 15, 40 Atl. ‘B47; 
2 ~ Terrance v. Gray, 156 N. Y. Supp. 916; ce 


Reservation Gas Co. v. Snyder, 88 Misc. 209, 105 N. y. r. Supp. 216. ee 
ae Tn the.case of Sizemore v. Brady, supra, the Supreme. Court de- Ps 
cared (Pp. 446): oe aa ee 
oe. | * cae ‘Jands and. funds belonging. to ‘the tribe as, a community, meade not tO. fhe oe 
| “members severally, or as tenants in common. i ee. at eee ae 


i - Similarly, in. Franklin \ y. . Lynch, supra the Supreme Court de. a 
 ‘clared (p. QT). ca ee re ee ea ee 


og As. the. ‘tribe could. not. sell; neither could. the. individual members ‘tor they | a 


oo had: neither an undivided interest. in the: tribal Tand | nor vendible. interest in SOP 


. any particular tract., Wee | Ser ae On Och Bi 34 Ho | 
The’ nature ‘of tribal or. ‘somal property | is aie set forth | in a os 
ies. J rourneycake v. Cherokee Nation and United, es Supra, where the - oan 
af Court, of. Claims declared (p. 302) : . oe oa 


a” The distinctive characteristic of communal ‘property. is ‘that every: ‘member of i. 
a the community is an owner of it as such. He does not take as heir, or pur. 


Lhe chaser, or. grantee ; if he dies his. right of. property. does: not. descend; if he : | 
removes: from the community it expires; if he wishes to. dispose: of ‘it he. has’. 


. ee nothing. which he can. convey; and. yet. he. has a. right. of property in the ee a 
\ land as, perfect as that of. any. other person; and his children after: him. wi’ ga 
| - enjoy all that he enjoyed, not, as heirs but.as: ‘communal owners — * ae oe: 


o Similarly, In the. case. of Hayes ve ‘Barringer, 168° Fed. “901, ‘the - a : 
ih court: declared, in considering that status of Choctaw: and Chika. ae 
oe tribal lands: af ea | 7 | ie or 


| se) oR At that time these + were.the lands of the’ Choctaw anid. Gilckadaee ie . . 


ere Ee ee held by’ them, as they held ‘all. their lands, in trust. for the individual 


ae members of their tribes, in the sense in which. the public property. of yepres 


ey fi sentative: governments: is’ held in trust for its people. But these. were public | oe 


cae 


a a ae 


X 


: aad ee 
. fof 
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tangs. aiid: while t the enrolled members. of these. tr ibes Panaoubiedly: had: a “feated:. st ce, 
“equitable right ‘to’ their: just. shares’ of. them against. strangers: and’ fellow. mem- ae me ae 
|, bers. of their. tribes, they had. no ‘separate or individual right: to or equity: Me ae ee 
. any. of: these lands. which : they could. maintain - against the legislation © of. the 50 a Ne 


United States or of the. Indian Nations. * Stephens qv. Cherokee Nation, 174 U.S. a ie 


445,. 488, 19. Sup. Ct. 122; 43 Th. Ed. 1041; Cherokee. Nation v. ‘Hitchcock, 187 t 
“U.S: 294, 23 Sup. Ot. 115,. AT L. Ed. 183; Lone Wolf. Vv. Hitchcock, 187 U. 8. 558, 0 
28. Sup. Ct. 216, AT. L. Ed. 299; ‘Wallace vy. Adams, ‘143 Fed. 718, 4 we G. a 


540; Ligonv. Johnston (6. C. A. ) 164 Fed. 670. 


“The extent of any individual’s rights in enon property’ are. ein 


ect to: such, limitations. as the tribe’ may see fit-to impose. Thus in 


Reservation Gas Oo. v. Snyder, supra, it was held that an Tadien oo 


‘tribe, might dispose of minerals on tribal lands which had been as- *. 


signed to ‘individual Indians for private ‘occupancy, since the indi- | 2 | 
vidual. occupants had 1 never r been iam any gir mineral. rights. 


by. the tribe. 


Tn Terrance v. on supra it was held. that: no on of ths Sounatt. fae 
of assigned tribal land: would. terminate the control duly. exercised » 
by the chiefs.of. the tribe. over the use and. disposition. of the land. 
-The foregoing’ decisions. relate to tribes other than the Pueblos, sie aah 
but the arguments: and. conclusions therein found are equally applice . 


able to the pueblo lands. Indeed, since a pueblo. is recognized, aS. 2 


body corporate, its legal control over lands is even clearer than can. ee 
be the case with’ tribes which have: no: defined legal status. Bee Lane. ee 
“vy. Pueblo of Santa Rosa, 249, U. 8. 110; United States Vv. Lucero, ee ee 


1N. M. 422. . 


_ Among the rerulenon traditionally a by the ¥ various 3 pucbiled: we | a 
‘upon the use and: disposition of tribal land must be listed the common -- 


“di one ‘er * 


tule that persons abandoning the pueblo forfeit their rights of occu- 7 


-pancy.’ A. similar rule has, frequently. been ' applied | by: the- United.©:.: ee 


«States Government, itself i in the distribution of tribal lands. and funds. ae ae 


Thus in-the case. of Sac and: Fow Indians ‘of Lowa v. Sac.and Fou. 
Indians of Oklahoma and United States, supra, the Court of Clairns | ee 
— found that: Indians who had voluntarily abandoned the given. reser-.. as 
vation, thereby forfeited all claim to participation’ in’ : the: distribution aa 


ot tribal funds. 


~ The distinction: drawn between. ais to improvements a righ OY i 
to the land ‘itself conforms not. only : with. the established rules of ©. ey: 


~ equity, but also with principles. of common fairness‘which have been’: ~~ “i 


= tooid by the: Interior Department: and by. various: Indian tribes in. og 


aoe with. assignments: of tribal land. 


In Journeycake v. Cherokee Nation and United. Biatess a supra, io aoe 
’ eouitt draws attention to the distinction between tribal.land and: indi: Ces 
~ vidual improvements laid down by the Constitution of the Cherokee 
_ Nation (adopted. September, 6, pene Section 2 of that Constitution: co ee 


59821245 —_6 a oe 


~ 


ab _ DECISIONS: OF. THE DEPARTMENT. OF ‘THE INTERIOR (67. De 


ag * no. 2 The lands Of the Cherokee Nation shall remain ‘common: property. but: : eee 
: he improvements made. ‘thereon, and. in -the ‘possession of the citizens‘of the 
Nation, are the: exclusive and’ indefeasible. property of the citizens. respectively ee 


: who made or. may rightfully be in possession of them : Provided, That the citizens, | 
of. the Nation possessing exclusive and indefeasible right to their improvements, — ~ 

+ as. expressed in, this article, ‘shall pOSSess | no ‘right or. power | to dispose of their oe 

_. improvements in. any manner: whatever, to the. United States, individual States,. oe oe 


or. to individual’ citizens | thereof ; and that. ‘whenever any citizen shall remove 


| f with his effects out of. the limits. of this Nation, and become a. citizen of any other: et | - 


> “government, all. his rights and privileges. as 4. citizen of. this Nation shall cease: 


| ‘Provided, nevertheless, That the. national ‘council | shall. have power ‘to readmit, = 


~ “by law, to all the rights of citizenship, any such | person or persons who may, at _ 


a 2g a any. time, desire: to return to the Salons on Ea ae the National Council | 
_. for such readmission. | sie ae oes eee ee ee ee 


ae ~ Available ‘evidence iidi¢ates: that: this Ginneion hatween ‘etbal’ o3 
| =) aaad and individual improvements is. consistent with. the established. - 
Ce customs and practices of the pueblos. - 7 cee 

The Clown, cases 6 Support os distinetion, with respect to Indian fa 


~ tial lands:: - er ee 


" icOlasson:9: Steite, 130 Pac. WT4y 7 
Rush v. Thompson, 2 Ind. ss i B5T, 38 8. W. 333. 


ven vested rights” in individual. ore however, may be 
limited by the laws or customs of the Indian tribe. ‘In: effect, -such. 
- laws and. customs represent coriditions upon the grant. of individual ~ 
occupancy rights, to which the individual is deemed to consent upon . 
» receiving such: rights. ‘Thus, in Myers v. Mathis, 2 Ind. T. 3,46 S.W. 
178, the. court upheld the: validity of.a Chickasaw’ statute of limita- 
| Hons, whereby an individual. Indian suffered a loss. of his improve- 


2 sf | rents by reason of his absence for a fixed period. 


It is fair to conclude: that the right. of an individual: to. remove.or ° 


ee otherwise dispose of improvements. upon tribal lands is a vested: right ° 


subject. only to: such. limitations: as. Page be imposed by established 
e oe rules or customs’ | eo m | - 


IL Tae REvatron « OF THE , Pussto * TO THE ‘Fappnss Goverwa MENT 


“The telationship: between the. indian Pueblos and the United oe : 


a . ; raises four basic: questions: (1) To what extent are the pueblos sub-. = ; 
ject to congressional control. (2) To what extent are the pueblos sub- 


=) “ject: to administrative supervision by the Government; (3) May the . 


he - pueblos resort to legal proceedings against. the United States or its 
. officers; (4) Are. the. pueblos entitled to the. protection of the dite 


oe - ee with. respect, to acts done under Federal authority. ee 
(1): ‘The: first’ of these questions is fully answered in the case of i. 


United 5 States Ve Sandoval, Supra. In that eS it was said (ep. oO : — 


a MAT): 
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S The question to be ‘considered’, then,, is, whethér the status of. the’ Pueblo ee Pee Oy 
a ‘aians and» their lands is. such. that Congress competently ean: ‘prohibit the. in Pedi 8 
oS -troduction of. intoxicating es into those lands. not lthatinding the: admission a ooet a 
2 Of. New. Mexico to .statehood. oe 7 : Sate ee 
be There areas many. as. twenty Indian re ‘scattered over the State, having Ba oy es 
; ca an aggregate population of over 8, 000. ‘The lands ‘belonging to. the several. pueblos’. 
ea “vary. in. quantity, but: usually embrace about 17,000 acres, held in communal, fee 
. . simple ownership under grants from the. King of Spain made during the Spanish a eo 

_ sovereignty. and confirmed by Congress. since the. acquisition of that territory by =... 
_.° the United States:..10 Stat. 808, c. 103, Sec. 8; 11 Stat. 874, ¢. 5. As respects six, 0 | 
of the. pueblos, one. being the Santa ‘Clara, adjacent, public Jands have. been, - ieee 

"reserved: ‘by. executive. orders’ for. the ‘use.and occupancy of the. Indians. . 
ee The. people of the pueblos, although sedentary. rather than. nomadic: ‘in: their » bay ae 

ey inclinations, and, disposed to peace and. industry, are nevertheless Indians in race, . 

“--eustoms, and domestic government. *  * * ‘Upon. the termination of the - 

Spanish sovereignty they were given enlarged political and civil rights by Mexico, 
_ but it remains an-open ‘question. whether’ they have become citizens of the United ©: 
ne ‘States, See treaty of Guadalupe Hidalgo, Articles. VIL and. IX, 9 Stat. 922, 929; ae Pee ae 

- United States v. Joseph, 94°U.-S.614, 618; Heys Wilkins, 112 U.. 8. 94, - Be. this as | 

ae may, : -they have. been: regarded - and. treated: by. the. United : States. as: requiring _* 

+ special consideration and protection,, like “other: Indian commuhities. . Thus, public a 

-. Moneys have been expended in. presenting. them -with. farming implements and. 

- utensils,.and ‘in their civilization. and ‘instruction ; agents and. superintendents _ ie 

_ have been provided to guard their interests; central ‘training schools and-day = =.” 
schools at the: pueblos have’ been. established’ and. maintained for the education ©... - 
. of their children; dams and irrigation works have been: constructed to encourage - a 
we and enable them to cultivate their lands and sustain themselves ; public lands, as_ ro 

a4 _before indicated, have been. reserved for their use, and occupancy: where their own | 

- lands were. deemed inadequate; a special attorney has. been. employed since: 1898; OF ee ge 
at an annual cost of $2,000, to represent: them and maintain their rights; and ° Ee i 
> when. latterly. the Territory. undertook to tax their lands and. other. property, 2 - fe 
eee Congress forbade: such taxation, saying : “That the lands now held. by the “various. eee 

an = villages. ‘or. pueblos. of Pueblo Indians, or by. individual members thereof, within «. oe 
~~. Pueblo-reservations or lands, in the Territory of New Mexico, and all personal; 
_ property furnished said Indians by ‘the United States, or used in cultivating == 
= _ said lands, and: any. cattle and: sheep now. possessed. or “that may hereafter. ben oy 

_-» acquired by said Indians, shall. be.free. and exempt: from taxation of any. sort: Pos So 

_" whatsoever, including taxes heretofore levied, if any, until. Congress shallothers = 2. 
“wise provide.” 83 Stat.-1048, 1069, a 1479, An eremnting: provision was ; also. a ea 

ge inserted i in Sec: Zot the Enabling Act. fat Pp. 88-40.) ! ae 


ae During. the Spanish oriinion - the. Indians of the. puebloxe were. treated: as s a ie 
“oe wards requiring special protection, were subjected to restraints and official super- =. 
_ vision in the alienation of their property, and were the beneficiaries of alawde 

ay ‘claring “that in the places. and pueblos: of the Indians no wine Shall enter, nor. a ae 
-. shall it be ‘sold to them.” Chouteau v. Molony, 16 How. 208, 287, Laws of the 9. 
nes i. “Indies, Book 6, title 1, laws 27 and 36, title: 2; law. as ‘Book 5, title 2, law re Book: eae oe 
-» 4, title 12,: laws 4, 9, 16-20; Cedulas and Decrees shown in Hall’s Mexican Law, eae 
Sees, 162-171. After the Mexican. succession they were elevated to citizenship © 
cand eivil rights. not before. enjoyed, -but whether the prior ‘tutelage: and. Beas ake 


oe ee "PUEBLOS: OF NEW. ‘MEXICO. AND ARIZONA. a 28 Rae 


~ 


~ 


: 7 tions ‘were wholly terminated has been the. subject of differing opinions... a : 


we But it is not necessary. to dwell specially. upon. the legal Status of this people . a : 
under either Spanish or. Mexican rule, for whether Indian communities within | 


a See ere 
: - y 


: condition of’ tutelage. " 


oo” 


. Of ‘course, . it is not: meant by this that - Gonlevens': may, bring a. community” Pe 


‘ body of people. ‘within. the. range of this: power : by: arbitrarily calling them ab 
' ° Indian - tribe, but. only. . that in® ‘Tespect - of: ‘distinctly Indian communities the ~ 
questions. whether, to what extent,’ and for what time they. shall be recognized 7 
‘and dealt. with as dependent tribes requiring: the guardianship and: protection Vacs 
‘o£ the United States are to. be determined’ by Congress, and not by’ the courts. le 
United States v. H olliday, 3. Wall. 407, 419; United ‘States: v. ‘Rickert, 188° U 8. 
. 432, 443, 445 ; Matter of Fett, 197 U. §. 488, 4199; ke v. ‘Western Investment 
> Oo, supra: fae , 
AS before’ indicated; “by. ‘a tuiform: course. Of neuen ‘peglining as early ae. - 


1854: and ‘continued up to: the présent time; the legislative and. executive branches. 


controlling. ” * ; ee 


4 Tn view: of the Ooieca oe Pars can ne no “deabt that tie” ae 
ee Pueblos are subject to a general legislative. control by ‘Congress, and: 
; “. that: Congress: may limit, alter, or. beau the Powers of. self-govern- a ae 

oe “Tent, now vested in the Puchlos: | BT ote 

oa (2), ‘The second question. is oe ae ae "Administrative a 

ae control of activities of the Pueblos,. particularly ‘activities. affecting — ie 

“third parties, has been. clearly: defined by court decisions in certain 
limited fields, ‘but outside these fields: ‘there’ is “much ‘Toom) » for es 
: - differences of opinion. 7 : Ore. ee Oe le ee ee 


seni a ; 
ae ae rae p as ee 
1 < a3" 
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= the’ jimits’ of ‘flie “United ‘States 1 ‘may be. subjected to its soardiadani ts and pro- oe 
+‘ tection as dependent wards turns upon. other ‘considerations. See Pollard v.-  ~ 
Sao Hagan, 3 How. 212, 225. - Not. only | does. the Constitution. expressly authorize. oe 
oe. Congress to. regulate. commerce with the Indian‘tribes, but’ long continued légis- - gt 
~. =. lative. and executive. usage and an unbroken: current: of judicial ‘decisions-have ~~ 
"+. attributed to the United States as a. superior and: civilized nation: the power — Ps 
| ~ and: the: duty -of exercising a. fostering care and: protection. over “all: dependent oi aS 
a Indian ‘communities within: its” borders, whether within: its original territory... 
or territory subsequently, acquired, and whether. within or ‘without the limits of eA 
.. . a State. As was said by this court in United States v. Kagaina, 118: U. 8. 375, eae 
ee BBE “The power. of the General. Government over ‘these remnants of a race. ‘once’ oe 
te : powerful, now. ‘weak and diminished in numbers, is necessary: to. their protection, a : 
| : 5 as well as to- the safety of those among whom they dwell. It: ‘must’ exist in a : 
~~. that. government, ‘because. it. never has: existed. anywhere. else, because the” 2 ee 
- ‘theatre -of ‘its exercise is. ‘within: ‘the ‘geographical limits: of: the United | ‘States, Pe 
because it has. never’ ‘been. denied, and because it alone can: enforce its laws |. 
-6n all the tribes.” In Tiger: v; Western Investment Co.,: 221 U. 8. 286,815. 
ee “prior: decisions were ° carefully reviewed and: iti was further said: “Taking ‘these — See 
‘.* decisions: together, it may be taken -as the settled: doctrine of this‘ court ‘that. 
- Congress, in. pursuance. of : the long-established ‘policy of. the Government, hasa 
eee . right to determine for itself: when the guardianship which has: been‘ diaintained. ; 
ever the. Indian shall cease. . Ite is: ‘for: that ‘body, and. not for the” courts,. to 
determine when the true interests of the Indian pals his release from such ae 


of the Government have regarded and’ treated the Pueblos of New Mexico ‘as: a 
= dependent communities ‘entitled: to. its aid and- ‘protection,’ like. other Indian: : 
tribes, and, considering their Indian. lineage, isolated’ and communal life, primi 
oo. Stive: customs’ and limited. ‘civilization, this assertion: of guardianship - over them: .... 
- _. cannot be ee to: be. arbitrary: but. must “be ‘regarded as ‘both: authorized and caine 


1. Are Pueblo ‘Thatans in: ‘New Mexico in: |such status of tutelage : as oe ‘their 7 ae 


MESSE RE, aan tha ee Po pec See ae * See oe Agog eat : Pe wen : 
Ae A$ Bee ; - - -_ ee ae 
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“One: ‘oh: the: réints * ‘on ke adnate “éontrol: is: si cleanly. = 


 sohiaied: relates to the disposition: of ‘real property. | Here the — 
_ cases hold that the Pueblos have no power.to dispose:of real. property: - 


fe: swith’ the. consent’ of the United States. Such consent. may be: 


- given. expressly. by the Secretary of the Interior, or implicitly through | 


: ms » a legal action involving: pueblo. lands. In the latter case the United» 
-. . States must be a party. to: the. action, ‘or else the Ptieblos must. be | 


= reptepsated by. ac attorney. appointed by the United States, - the. 


- decree against. the. Pueblos i is to have validity. | 
‘These ‘propositions are set. forth in. the. opinion of the: Supreme 


- Gourt™ delivered. by. Mr. Justice ‘Van_ Devanter in. United cae Vs. 
| Candelaria, supra. | 


The: first: pauetien cortified t to the Supreme Court i in ‘that case was fy a oe 


> (p. 438) 2 


lands: in that State. that” the . United. States, as: such guardian, is . not barred ° 


ue ‘either by a ‘judgment: ina: sult involving title to. such - lands begun . in’ the 


territorial court. and” passing. ‘to judgment: after. statehood or. by oe judgment - 
ina similar. action. in; the: United . States District Court. for. the District. of . 
New. Mexico, where, in. each of said actions; the United States was not a party 
- nor was. the attorney representing such, Indians therein authorized . SO to; do by 
_.the United States? 7 ee | : 


‘This question was. snawared J in. ae 6 following | terms “ep. 441-444) : 


” Many’ provisions have. been enacted. by. Congress—some general. and’ others’ 


me special—to prevent the. Govertiment’s. Andian- wards from improvidently: dis- 


posing of - their lands and becoming. homeless. public’ charges. One of. these 
provisions, | now. embodied in section. 2116 of: ‘the Revised . Statutes, declares :’ 


vo ‘No. ‘purchase, grant, lease, or. other conveyance: of lands, or of. any ‘title. or’ 

claim . thereto: from any Indian. nation. OF | tribe of. Indians, shall be. of: any | os 
validity in law Or equity, ‘unless ‘the same’ be- ‘made..by: treaty or. convention. 2 

. entered... into pursuant © ‘to. the. Constitution.” This provision ‘was originally : wre 

adopted in: 1884, c..161, sec, 12,4 Stat. 730, and, with others “regulating trade. ce 

Bos and. intercourse with’ the Indian. tribes, ” ‘was extended over “the Indian tribes” oe 


: of New Mexico in. 1851, ¢. 14, sec.-7, 9 Stat.. 587. 


eee . While there. is no express. reference. in the provision to. Pueblo Indiaus,: we - ye 7 
. think it’ must. be. taken as including. them. - They ‘are plainly. within its: spirit. : ; 
: ~ and, in our opinion, ‘fairly - within its ‘words, “any tribe of ‘Indians.” Although eae 
- sedentary, industrious, and: disposed to peace, they are Indians in race, cu stoms, ee 
- and: domestic government; always: have: lived. in isolated. communities, and are’ a 
a simple, uninformed. people, ill-prepared ‘to cope with the. ‘intelligence and oe 
: greed | ofother races. . It therefore is difficult’ to. believe: that Congress in 1851 yes 
2 was ‘not intending to protect them, but only the. nomadic and. savage ‘Indians — Bo ee 


2 re £04, Set 
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then living in New Mexico. A more reasonable view is: that. the term: “Indian, a os 


» * y . 


oS tribe” ‘was used in the acts of 1834 and 1851 in.the sense of “a body of Indians ~~ - : 

!’- of the same. or a. similar, race, united ‘in a ‘community undér one: leadership or — 
“\” government, and inhabiting a: ‘particular though: sometimes - ill- defined territory.” 
ae Montoya. v.. United: lili 180. We 261, 266. In that sense, the term easily -- re 
oe et includes: Pueblo«Indians, en oe ae 
-. . Under the Spanish law Pueblo Indiazis, although having full title to: their ; Bie me 
ie ~ lands, were oy, as in a. state. of, Autelagy and could alienate their lands. a ae 


pede 7 


; 


™ 
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ti 


“only under soversiental epee i Choutean. vy. ~ Motony, 16 How: 208, eo 
287. Text writers. haye. differed about the: situation under the. ‘Mexican: law. oo 


but in United. States Vv. Pico, 3: ‘Wall. 586, 540, this Court, “speaking: through ‘Mr: : 


~ Justice Field, “who was specially informed on: the subject, expressly ‘recognized - ; om 
‘that under the laws of Mexico. the government “extended a special guardian. = 
ship” over Indian pueblos and that a conveyance of pueblo lands. to. ‘be effective. cue * 


_ must be * ‘under the supervision and with the approval” of designated authorities. : 


And. this: was: the ruling, in. Sunol Vv. Hepburn, “1.Cal. 254, 273; et» 'SEQ.. ‘Thug ie a: 
~ appears - that Congress in imposing a restriction on: the. alienation of: these se ae 
- lands, as. we think it. did, was but continuing: a policy which bia governments Pen 


had. deemed essential to the protection of such Indians. a | | 
ee Bok ee an Cae ea me a cae 2 
With this explanation ot: thie ‘status. ‘of. the ‘Pueblo Indians and their lands, - 

band of the relation of the United States to both, “we come: to answer the elas 


os : _ tions propounded in the certificate. ee = ead 


To: the: first. question we answer. ‘that. the United ‘States is. ‘not ‘parted. Oar’ | 
‘reasons will: be. stated. “The Indians of the pueblo are wards of the. United 
States. and ‘hold their» lands’ subject - ‘to the restriction. that the same cannot 


“be > alienated in any-wise without its consent. A. judgment. or decree which — : 


- operates directly. or. indirectly. to. transfer. the Jands from the Indians, where. a 
“the: United | ‘States has ‘not’ ‘authorized or. ‘appeared ° in: ‘the. ‘suit, infringes: that 


restriction. The United States has an interest. in. ‘maintaining’ and enforcing 


the restriction which: cannot ‘be. affected. by such: a judgment or decree,. ‘This - 
Court. has said in dealing with a like situation: “It necessarily follows: that, 
‘asia tr ansfer of the allotted: lands contrary to. the inhibition of: ‘Congress would 
/be a violation of the governmental rights of the. United States arising from its 
obligation to a dependent ‘people; no stipulations, contracts, or judgments : 
-. rendered in suits to which the Government: is a stranger, can affect its interest. 


“The, authority of the. United States. to. enforcé the. restraint lawfully created. _ | 
| ‘eannot be. impair ‘ed by. any action. without. its consent. sae Bowling and Miami 


- Improvement Co. Vv. United States; 233: UL ‘Ss... 528, 5384, And: that ruling has. | 


been: recognized and given: effect in other cases. . Privett vy. United States. 256 | oe 


U. S. 201, 204; Sunder land v. United States, 266 U. Ss. 226, 232.. . 2 
But, as it appears that for. many years” the United States has. ‘amployea and : 

oad a special attorney to represent the Pueblo Indians: and. look after their 

_ interests, | our answer is. made: with’ the. qualification, that, -if the decree. was | 


rendered. in. a suit begun. and prosecuted by .the special attorney: So employed ee 


and paid, we think the United: States. is as effectually concluded as if. it. were: 


im a party to the suit. Souffr ont v. Compagnie des Sucreries, 217. U. 8. 475, 486; 


-bovejoy Ve Murray, 3. Wall. 1, 18; Claflin: v. Fletcher, 7 Fed. 851, 852: Maloy-y, ES 
» Duden, 86 Fed. 402; 4045 James Vv; “Germania Iron Co. 107 Fed. 597, 613. Piet 


~The decision. reached. in ‘the Candelaria case “hasbeen followed - in o ; 
-a number of cases arising on. | appeals: from decrees, of the Pueblo.” ee 


- Lands Board. 


As was: sage in thee case. of. Ciel: ‘States ve Board of Sant a 


Missions 0 if the Pr esbyterian Church, supra (p. 274): 


2 It is: now settled ‘that. the Pueblo Indians are wards “ot the een aod 
United States :y. Sandoval, 231. U. S. 28, 84.8. Ct. 1, 58. L.. ‘Ed.. 107 ; United States = 
VW. Candelaria, 271.0.-8. 482, 46S. Ct. 561, 70. L. Kd. 1028. ° They are ‘subject: to 


_ the, ‘general rule that “no stipulations, contracts. or: judgments. rendered AM Se ge 


suits to. which ‘the government is a stranger, can 1 affect. its interests.’ i os ee. 


- 


avy. eae "PUEBLOS OF, NEW “MEXICO, AND ARIZONA et ns ee 


| August 9, 1939 


nee ean in: 1 the case. of Garoia A Oni ted d States, supra, , the 2 emt : Mee - 
oe “declared (p. 878) = ee ee Pea 

It was. ‘settled, by. the cade | in United States ve Oandelaria, O71’ Ur g, 492, — i 
. 46 §. Ct. 561, 70 L. Ed. 1023, that the Pueblo ‘Indians are under the guardian-. . 


§ ship. of the United States, and that they are within the Non-Intercourse Act. ~ i a fl 
(Act June 30, 1884; °4 Stat. ‘780; “Act Feb. 2. 1851, 9 Stat: 587), and. that. title, ee 


once vested-in: the: Pueblos,. could not be. divested without: ‘the consent. of. the ee 
eens United States. fe ee - ee : 


— supra. 


A similar opinion | is cexpresed i in Pueblo of. Picuris Ae Abert, a 


~The. latter aa cases. aTosé ander the: Pueblo. Vande ee of. vi une a : : a - 


eo 1994 (43 Stat. 636), which, ‘in effect, put upon. the statute books the ae 
rule. announced in’ the’ Candelaria case.. Section 2116 of the Revised ey 
Statutes, cited above and relied upon in the Candelaria decision, was eae 
See ot substantially | in. section. at of the Pueblo Lands Act, which So 
ee ~ Treads: moe ee 


a No Het, title, or. "interest 4 in or. id the: lands: of the Pueblo Indians of New. Si on Se 
7 Mexico. to. which. their: title ‘has: not. been ‘extinguished’ as. hereinbefore ‘deter- a eae s _ | 
~~ mined shall hereafter be: acquired or. initiated by virtue of the laws of the: a 
State of . New. ‘Mexico, or in any other manner. except as may . hereafter bee ee 


fe a provided by. Congress, and no. sale,: grant, “lease” of any character, Or: other: ; t sed 


' conveyance of lands, or any title or claim. thereto,.made by any pueblo asa. 


re community, or any Pueblo Indian living in a- ‘community of Pueblo. Indians, in. y 


ee, - the State of: New Mexico, shall be of. any validity in: law or in. equity, Ae oS ‘ 
a the: same be: first approved by. the Secretary of the Interior. ee 


The. language of this act is ‘broad: enough. to’cover ‘even’ an canta’ 2 a oe 


a oman of land from a pueblo: to one of its members, if such assignment Gee 


‘amounts to a:transfer of right, title, or interest.in real property. ~ soo 


a : ae Any such assignment, made by. the pueblo without: the prior approval s : 
. of the Secretary. of the Interior, would be, according to the statute, = 


| | "without vali dity i in Jaw. or equity. ‘On the other. han d, if an. assign-- a oe 
--ment. does not. convey an interest: in the land itself, it does not fall - 


: . within the scope-of the statute cited. . It becomes important therefore | panier 


| | to distinguish. between those transactions which | eae an. — a = 


ae of real: property, do ioe create an. interest i 


This distinction has-been: considered. by the courts i in a ae vari poe ca 


7 os ~ a cases, which’ seek to. distinguish an. interest in land from a mere i ve 
~,« Tieense. A recent decision in the Circuit Court of Appeals. for the 0s 
ae Banas Cireuit, Tips v v. United States, 70 Fed. (2d). 525, 526, holds: ie 


_A mere permission to use land, dominion. over it remaining: in. ‘the owner and ee ee 
‘no interest or exclusive: ‘Possession of iv being given; is: but. a license. | (Citing: ae ue 


- authorities. dy. 


ve The. essential characteristic of a Hicnse. to. use ‘real property, as diss nee 


a tinguished £ from an ‘interest 1 In. real property, 3 is ; that. in, the former a e 


OU Pleo, 


- oa weg \ 
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< 2 : Dae the. ficonses, has 1 no vested right as Bate a licensor or third’ 
ee: parties... He has only: a privilege, which the licensor. may. terminate. 


.As Justice Holmes. pointed ‘out, in Marrone v. “Washington Jockey: oe 


oe Club, 997 Us Ss. 633,636: “A. ‘contract binds the: person of the maker ae : 
lS bit doas’ not create an interest in the property. that it may concern,” a 


- unless it also operates as a conveyance. - But if it did not an 


ae ae - create such ‘an interest, that is to say, a “pont in rem valid against © : 
ae the landowner and third persone; be holder had 1 no Fight t to. ago cielo 


a ‘the contract for the’ Grete mm | peo. 
ene. Put | in. its simplest terms, the rile 1s hae a ladower ee not phe: te ete 
Cee far an interest in his land by allowing another. to use the land. Thus, . 
ey for instance, a. ‘member. of the landowner’s family, inasmuch as he- 
,. is “a, bare licensee. of .the owner, who -has no legal interest in the | 


: . Jand,” cannot derive’ from. his legal privilege to’ use the land aright: . 
oe against. the landowner or against third parties... Elliott v. Town of: in 


- - Mason,'84. Atl. 701. (N. ‘HW. 1911). Bee. also Reyne Sree Oo. 
eRe Kelman, 69: N. Ww. 165. (Wis. 1896). 7 “4 
The distinction established by the cases s between | a iene ad an - 
interest in land ‘is entirely consistent with the PuTpoee: of the Pueblo | 
Lands Act of June 7, 1924. | ie 


oer: reading of the lopialntive hiatany of that det, shows tliat 4 it was: 
ae designed to. ‘stop. the loss of pueblo lands by. stopping transactions. yo 
os >>. from which a claim. against the pueblo might ultimately be derived... 
~~ Thus if-a ‘pueblo, under the guise of making assignments, should: in. -. | 


: 2 effect grant a. life: estate or even... leasehold interest to an individual z ~ 
--- member -of ‘the pueblo, there would be.a. transaction. upon which a. : 


ee ‘claim adverse to the pueblo might be founded either by the individual a 


. or bya third. party to whom: he might. convey ‘his rights. — “On the ” 


bSihaegt other hand, the action or ‘inaction of. the pueblo authorities in’ per- hop i 
Nee _ mitting. a pueblo member - to. use a designated — area: of pueblo land 9° 

Ge. te would not of. itself create any: interest in land adverse. to the. title oe a 
| of the pueblo itself, any more. than the decision of-a family council: © - 

“> "= to allot certain rooms or. buildings to certain. members of the oe oe 


ae would constitute a transfer of an interest in land. | ere 
In between. these two extremes difficult twilight done” ‘cases ‘may oe 


appear. In these cases, the courts have looked : to the intention of — 
. e e the: parties to. determine whether the transaction was intended to: ee 
“. ereate a right against the landowner and .against third parties, Mf 
oo It was so ‘intended, the transaction must. be. regarded. asa conveyance , 
boii. Sere of an interest, in real property. . ‘It not, a mere license — 1s a ee 


- Even the ire of leasing ‘will not "suffiea: to. ‘create - a oo . oa 
“Halationship: if the transaction, leaves. complete. power ‘oyer the land. 


ae oi in the hands of the landowner. ° Thus, in the case: of salah v. ce et a 
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‘Under’ ‘the foregoing wathorties: ae meaning Pi be: 5. itechad re 


ces any assignment that may be. made: by. a Pueblo will ‘depend. upon. t ‘the> 
wishes of: the Indians: themselves. If they mean to create a bare 
ane ‘Hicense. to-use and enjoy tribal property, there is. no. statute under. = oe 
_ + * which the. ‘Secretary of the Interior cari prevent the Indian assignee». 
~~ from using such ‘property or prevent. the pueblo from peaceably. 
- tolerating such use and. protecting the. assignee against. intruders. < 


‘It should be. equally clear, under .the principles. above set forth, | 
7 that. the pueblo lacks power’ to grant more than’ a mere license and: 


ee that any oral transaction or: written instrument purporting to grant 


an interest in land valid against. the. pueblo. itself or against third. | 
parties would be void at law and: in. equity. -1 unless pees In. ad-" 


- vance by the Secretary. of the Interior. pre : ae 
"The cases cited at pages. 42-44. above show that the einen berwesn By ee 

an Indian tribe and its members has regularly been. viewed. ‘as a-rela-. 

| _tion of license: and not: of. leasehold. Although ‘this would be. the 

re ‘presumption’ il a case arising within a ‘pueblo, the presumption might sa 
be rebutted. by. convincing evidence ‘and each ‘case would have to be ~ 


decided with reference to. the. special written or “unwritten laws: and 
special customs applicable within the: pueblo. ae ae cee 


ts: 


The; foregoing authorities . establish. at, ie ie peal principle. | : 
a that. the power, of the pueblo to dispose of: real. property is. Gulla 


to. administrative control by the. executive branch of the Government. 


~ Apart: from such administrative control, those pueblos. that. have | ‘ 2 a 
oe voted to accept. the. act of June 18,1934 (48 Stat. 984); are, of course, 
» + ‘bound by the prohibitions against the: alienation. of tribal land which 
~ . ‘are embodied in. section 4 of that act. It should be noted, however, 
7. that this prohibition does not extend to - exchanges of, land of. equal 
os "value. a 


The: power of the ‘Pxpoutive: taighae to the Gene op suits, on: 


a, : cbehal€. ofa pueblo in. matters affecting’ pueblo lands. and controlling 
pee _the conduct: of such’ litigation. The: basis. of such power. is set.forth’” 9° 
- . in the passage: above’ ‘quoted from: United States YV. Candelaria, in ~ o a - : 
...\ which Mr. Justice Van Devanter said: “The suit was brought ‘on the 

~ theory that. these Indians are wards of. the United ‘States. and that - 


it therefore has authority and is under a duty to protect: them i in the’ 


a Te ownership. and.enjoyment of their lands” (271 U. S., at 487). Under _ 
_., section 1 of the Pueblo. Lands Act which provides ‘that “the United 
“States of America, in its sovereign capacity as guardian. of’ said 
ae oo Indians” shall institute certain actions to Atel title of é pueblo 


aut Sates. 10 FR “(aay ¢ 595, ‘the court . found: that an. instraiaent, Shick me 
. “used the, terms “landlord? ” “tenant,” “lease,” etc. was nove 
ee mere license, because the so- -called Téssor: the War Department, had~ 
oe. no power. to lense. the property: or to ene more than a revocable” 
eo ey permit | to use the property. | : 


Wee 


= Presbyterian Church, supra; Gareia ve : Gaited States, supra; Pueblo o~. ‘ 
. of Picuris v. Abeyta, supra, | 


x " “ 
Set Papel 1S ms Se a : : is : oy <M : 4 ogee % . + Set y. 2 1 “oy, 


: pen ee “DECISIONS: OF THE ‘DEPARTMENT OF THE INTHRIOR | (871. Di. 


oe a ene a : number of suits have bean brought: 0 on. ) behalf of Indian 
rae pueblos. ce 


See: for. example United States * v. ‘Board of. National Missions fo 


In the last. cited case the question v was ‘vaised. thee a bls 


jae ‘was precluded. from appealing an adverse decision sustained Be Gage ak 
oes an action. instituted. by. the: United States. on. behalf of ne Dea : 2 is 
pe he court declared. (pages 18-14) = oP aa : 


In compliance with this section, the Attorney General Sicaeaet this ‘action. in 


oo “the. name of the United | States as: guardian of the Indians of the Pueblo of ~~ 


_..' Picuris. The decision in the court. below was adverse to the United States 9 
_ a as to a portion: of the lands ‘in controversy. . ‘The: Attorney General declined yr 
S — to appeal from said decision, although urged. to do SO by the ‘pueblo. : ‘There- eG 
‘upon ‘the pueblo. filed. its petition for. appeal, alleging. ‘that it is a. corporation | 
i" organized under the laws of the ‘state of New Mexico, and ‘a community. of. 

; Pueblo Indians, and. the owner in fee simple, under. a. grant. from the King of | 

a Spain, ‘of the: lands: in controversy. The ‘petition for. appeal. alleges that the 
~ pueblo™ was advised that. it had-no. right £0 intervene in said suit, and did not 

in fact intervene,. ‘but that ‘it: did cooperate with ‘the Attorney. General in the : 
“5 trial of. said calse, and that. it is the party beneficially interested in the. deter- 

- mination: thereof. The trial court declined to. allow the appeal, the petitioner 
_. not being: a party to. the. litigation ; the appeal. was allowed: by. a Circuit Judge 
ag : for the purpose of. permitting the. matter. to be. presented to. ‘this court. The 
a appellees. now move to dismiss: the appeal. fe Se ee 7 . 


ee, ae rr ae ee Sag Sms oe 


eee bra thus. appears ‘that at any time prior to the filing of the field wotee and plats os ‘ 
-. by the Secretary. of the Interior in the office of the Surveyor General of New... 
Mexico: (Pueblo. Lands Act, sec, 13, 43. Stat. 640- [25 USCA sec. 881° note] ) 
- either. the United’ States Or: the pueblo. may maintain’ an action. involving. the 
ee title and right to: ands of the pueblo ; puta ‘decree. rendered ina suit: brought by - 
the pueblo. does not bind the. United States, while a decree tendered in a . Suit ae 


ee es brought by the United States does bind the pueblo. 


a ek ee ee eM a eer eae de oe me ne ae ane a 
The statutory power of. ‘the United States: to initiate actions for. the Pueblo’ | 


-.. “Indians necessarily involves the power to control such litigation.. If the private. _ 

“attorneys of the pueblo.could dictate the averments of the bill, or. could prevail: 

ns questions of. judgment in the introduction | of: evidence, . there ‘would: be no © 
+» substance: to. the guardianship: ofthe: United. States, over, the Indians.. There 

eee ‘cannot be-a divided: authority in the conduct of litigation; ‘divided authority — 

a ~ results in hopeless confusion. Tf the. United: States. has power to dismiss with 
a _ prejudice prior to trial, as has been held, it: certainly has power to decline: ve BOs. 

ae appeal after trial, if it believes. the: decision of the trial court. is without error. 


‘In view of the foregoing authorities it is-clear that the. United | 


ee sate is empowered by virtue of its relation to the pueblo and pur-. : ; | 
>» guant to special. legislation based on that relationship toconductand 


| : ee control litigation on behalf of the eee concer ned for: the ‘protection —_ 


| of pueblo lands. a sg : 


No attempt will be made i in this: opinion. £0 ae exhaustively the : 


| realm i in which: uss Executive arm of. es Bee Government : is em- ee | ae 


: . 4 ' 
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ee powered to supervise acts: of: the ‘pueblo ema tt is enough: | 
i e _. for the present: to: ‘point: on the one hand. to the foregoing cases uphold- 
ieee - ing: such. supervision. in- matters.. affecting the’ disposition of pueblo.» r 
~--. Jands and. litigation. with reference to such lands. and to. note on the : ceo 
other hand that pueblo rights of self: -government in matters internal” 
~~ to the pueblo have been constantly recognized in all the decided cases. 
“In -the: Constitution of the Santa Clara. ‘Pueblo, approved. by the. 
a Secretary of the Interior on December 90, 1935, an attempt was made 
to distinguish between matters over which the pueblo. has sovereign . 
te power, under. existing Federal law, and matters. over which the In-: 7 - 
' "terior Department. has final control. This attempt is embodied in the ee 
es fifth. numbered paragraph of “Article: IV, section 1 of. the. Pueblo © 
cee Constitution. This paragraph, dealing with. powers which are not. 
a gas specifically enumerated: in. section-16 of the act of June 18, 1934, bit’ 


in which are comprehended under:the géneral. phrase “all powers vested 


~~: 


ae am in, any Indian: tribe or: tribal council by existing. law,” reads: as follows: 


, 5. To enact ordinances, ‘not: inconsistent. with the ‘constitution and: bylaws of: 


Be a the pueblo,. for the maintenance of law and order within the pueblo and for the. 2 Sree 
| . punishment of members, and ‘the exclusion” of nonmembers. violating any. such. 
eee “ordinances, for the raising ‘of. revenue and the appropriation of available funds. 
— oe for ‘pueblo purposes, for the regulation of trade, inheritance, land- holding, and 


private dealings in land within the pueblo; for the guidance: ‘of the: officers of. the © 


oe pueblo. in .all their duties, and. generally for the protection. of. the welfare of 
.. the pueblo and for the. execution. of all other powers vested in the pueblo. by. 

ae a existing. law: Provided, That: any. ordinance. ‘which affects per sons: who are not. 9.008... 
a> “members of the pueblo shall: not take ‘effect until it has. been. approved by the oe 

< Secretary of the: Interior or some officer designated. by him. | cane oie 


(8). A third point. in the relation. of the ‘pueblo he the. Federal 


aa Government i is raised by the question. whether the pueblos may resort 
ae to legal. proceedings, against the United States or its officers. ‘While ~ 
this question is essentially a. ‘question: of legal. procedure, the. sub: 
_. stantive rights. of the pueblos must depend i in‘a very large degree a 
_ ..-the answer given to this question... The question is distinctly and un- 
es mistakably - ‘answered: in. the opinion . of the Supreme Court read by a 
~.-. Mr, Justice Van. Devanter in Lane v. Pueblo of Santa: Rosa, supra:” os e - ee 


In that case the pueblo of Santa Rosa was recognized as entitled to: 


~~ bring suit. against the Secretary of the Interior to enjoin that. official 
_.. from offering, listing, or disposing of, as public lands: of. the United - 
ie | », Btates,, certain lands claimed ‘by the. edian pueblo. .. oa 


Again, in the case of Pueblo de San Juan v. United States, i supa, 


. the right of-a pueblo to bring suit against the United States, under | 
Og the Pueblo Lands Act. (43, Stat. 687), was upheld... | 


In accordance with the familiar-rule a suit aoe the’ ) United’ 


oe ‘States must be based. upon. legislation through. which. the United> 
aoe States permits itself to be sued. . Suits against, officers of the United — 
oo ete on — alleges acts requires no o such sleet! sathamity 


is oe | . ee 


i 
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A” cat ay a’ final question whieh the elation of the “hisblo to the Federal ae 
ee, Government has raised is'the’question’ whether the pueblos are: ‘entitled = | 
ee to the: protection. of the: Federal Constitution with Tpapect: to i woe 
ge a done under Federal: authority. =. «© ae i 
-...*? The opinion of the: Supreme Court i in ‘the above- cited case of Z tone Yo. ie 
ee a Pueblo of Santa an answers. this a in 1 the following, terms ae 
fee ae : (pp. 118-114) : | Be ee 7 : Bn a ae 
eae “The defendants ‘assert with much ‘earnestness’ that: the Indians of ‘this pueblo eet 
\ mn “ane: wards of: the’ United States—recognized as. such, by the. legislative and execu-_ ar ee | 
tive departments—and that in. consequence the disposal of. their’ lands is not °° * 
3 within their. own control, put. subject to such. regulations. as” Congress. may pre-" 
. 2° -geribe for their benefit. and: protection. Assuming,’ without So ‘deciding, that. -- ee 
be - this. is-‘all true,. we think. it has. no real bearing on ‘the point. we are considering. aa 
ao . Certainly it. would not. justify | the: defendants in: treating the: lands of these — cone, 
. : Indians—to. which, according to the bill, they have a complete: and perfect title—. 
‘-. as public lands of the United States and disposing of the same under the public.” = 
land laws. That would: not be an exercise of guardianship, but. an act of confisca- 
tion. ‘Besides, the Indians are not here seeking. to establish any power or capacity iG 
’ in themselves to dispose of the. lands; but only to. prevent . a. threatened: disposal: .~ 
DY administrative officers. in disregard of their full ownership. .Of their capacity oy 
to: maintain. such a‘suit*we entertain no. doubt. “The existing wardship is ‘not . ~ 


an obstacle, as is shown by repeated decisioris: of. this court, of cS Lone Wolf 
, v ‘Hitchcock, 187 U. S. 553, is an illustration. ee See te gage hae 


Again, it was held j in the case of Garcia v. United Sie. supra, 


that Congress. could not constitutionally deprive a pueblo. of the’ right: 
to. Loma a New Mexico statute of limitations. The court. declared 


; - (p. 878) +, 


2 fon We. “eneuds. that ‘such Indian. Spudblos: were _ entitled to. the’ “benefits: of the 


New:Mexico statutes of limitation and. that the United States, as | their guardian, | 


may plead such statutes. in’ ‘their’ behalf: 


If this be true, then the Pueblo of ‘Ts08; having : peailikea fee simple title to | 


uae the Tenorio: tract under section 33864, Supra, prior to the. adoption of the. oe ucple: 
me ands: Act, could. not be deprived of that title by. legislative fiat. 3 — 
In accordance with the foregoing decisions itis plain that sehile the -— 
a Taidiah. pueblos have been. considered for certain purposes as wards of 
..» the Federal. Government they: are entitled not only to: ‘bring: ‘suit 0! 
against that Government and its officers, but to claim as against, such . 


“_ 


: Government and officers the protections: guaraniteed: by t the Federal & fy 


f . 


“TIL. ‘Tur Renarron ¢ or THE » Pursto TO THE Sears gi ae 


fe Pe 


oe “third ae a problems affecting We ee status ne the paabloe - ; 
ee revolves around the relation that, the’ pueblos bear’ to the. States . ! 
ihe ar they are situated, 7 : ae a 


| AS: is oor out in the: ‘opinion of Mr. J ustice Van. Devanter | in cee 


vee f 


a8 4 p. 87): 


ee “PUEBLOS Or NEW  MBKICO' AND ARIZONA i 


ho 


a ae oe see August 9, 1939 


sO 


: Bla of New ‘Mexico into the: Union: (See. 2, ‘Act of Ju une. © 20, 0,.1910, : v2 : 
86. Stat. 557 )- specifically” provided. that: New. Mexiéo. must recomnize : ioe 


oa ee “the absolute jurisdiction and. control by the. Congress of the United | oes - a 


aa States”. with nope ee ands owned Or “occupied by: the: ‘Pusbld, Es Ce 
oEndians. oe 


The pertinent portions of the Bablng Act. provide (ol. 931, ee * 
SEC. os ‘That. * the: said. echvention: shall be and is Tierety, “pe 


i ized ‘to form a coiistitation, and provide for a state. government for said proposed age 


» State, all in the manner and under the conditions contained in this Act.’ ed Vee, 
\. “And -said convention. shall provide, by an ordinance irrevocable without. the ee 

: consent of the United States and the people of said State— Ed - an | beta 
“First. That * .* * the sale, barter or giving of intoxicating Hauots: to ae 


: . Indians and the introduction of. diquors into Indian country, which. term shall also . = 


* include all: lands now: owned or ocoupied ae the. Pueblo Indians Re Ne ew  Mesivo, ; ee a 
are forever. prohibited. . a a8 . 
“Second, That the ‘people’ inhabiting ala proposed ‘State do agree, ana: 


* declare that. they: forever. disclaim | all right. and title. oH Rate to all’ lands” 


lying’ within. said boundaries owned or: held by any Indian or Indian tribes the oe ‘ : 
‘ right. or: title to. which shall have been. acquired: through or. from the United BP) 


States or any prior sovereignty, and that until: the title-of such Indian* or - 


Indian tribés shall have been extinguished the same Shall be and remain subject. 
to the disposition. and under the obs jurisdiction. and. control: of the Cone 
. ‘gress of. the: United States; UM bBo but: nothing: herein, Or. in the ordinance a4 

.- herein ‘provided for shall preclude the said. State from taxing, as other lands and 


other- property. are. taxed,, any lands and other property. outside of an. Indian : 


reservation. owned. or held’ by; any Indian, save ‘and. except such. lands: as have iA 
been granted: or acquired as” aforesaid. or as may. be’ granted or. confirmed to any... 


', Indian or Indians under any Act of Congress, but said ordinance shall provide 7 


. that. all such. lands: shall be. exempt, ‘from. taxation by. said. State. so long. and to. ivy 


~ such. extent: as Congress’ has prescribed. or may hereafter prescribe # Oe: a Sake 
-“Bighth. That ‘whenever. hereafter. any of. the lands. contained’ within. Indian 


| ees, ‘ reservations or allotments in said proposed. State shall be allotted, sold, reserved, — 
- pete OE otherwise disposed. of, they shall be subject. for a period: of. twenty-five years ° | 


| ae . tion at bay, point. 


, _ after such: allotment, sale, reservation, or other. disposal to. ail the. laws of . the . : 7 


_ United States prohibiting the introduction of liquor into the Indian country ; 4 : a , 
ce ‘and the terms ‘Indian’ and ‘Indian country’. ‘shall include the ees Indians: Oh a 
psa Mewico and. the lands’ now owned or occupied by them. oe iy Pa ace er eae 
ot ald appears, therefore, that. the Indian. pueblos are in generale ex- ra! oes 
oe -empt from State jurisdiction and State control: le 
“ Ewo- exceptions may be noted to: this general. rule. Th: ‘the fret a 


es - 43 ‘place, Congress: may, consent- to State jurisdiction over Indian: coun~ - oe ae 
es : EY. for: specified . purposes and. has.in fact done so with respect: oe ns, ie 
ar certain educational and sanitary. laws. (U. Ss. G., Tit, 25, sec. 931). ee 
.. In the second place, the State may exercise ‘jurisdiction over noms. "0". 


_, Indians within an. Indian pueblo. in matters that do not: affect the - : 
. Indians or the Federal. ‘Government: (see 55. I. D. 58). Apart. from. eae 
_ these exceptions. the. Indian pueblo. ig not: subject: to State jurisdic: oe SS 


3 ou: " 


| ee DECISIONS OF THE DEPARTMENT. oF. THE INTERIOR Tt. D 


ab hae eecusionally been ieamed ‘that, iene a . State bas, no a os 


oan i diction over the land ofan Indian pueblo, the pueblo has no. stand: = ; 


-.. ing in the courts of the State. This assumption is ‘entirely erroneous.” 


- Despite the lack of State jurisdiction over pueblo lands, the pueblo i 
| may, nevertheless, bring suit in State courts, so far. as. State. law 


ois. permits, and demand, in other respects, recognition as a public: cor-- 


see poration. . The judgments and ordinances of a pueblo | are entitled to = 
"the same sort of recognition that State courts. give to the acts of | /— 
_ ~ another. State or nation. .The pueblo ’as a sovereign body is” not 
subject. to suit. in«State courts, except with: ‘its own’ consent.’ ‘The 


pueblo is not for that reason a pariah. It is entitled at the ‘very: . 


: - , least to all the: rights. which | a ee may assert in | the courts of. os 
a State: o. « 


Thus in ‘the oe of. United ‘States ve Conte ‘supra, a, suit ee, | ie 


ty quiet title brought by. the United States as guatdian of the. Pueblo. — ce 
of Laguna, the issue was. raised whether. such suit was. barred by an 
~ earlier: decree of a State court. The court formulated and Ueeided ne 


this issue: In: the following terms (pp. 438-439, 444-445) 2 


: Tn. their answer. the defendants denied the. -wardship | of the United States 
7 and also ‘set up im bar two decrees rendered in prior suits brought against them - 
“by the pueblo. to quiet the title to the same lands. One suit was: deseribed as 


eee begun in 1910 in: the territorial’ court. ‘and transferred when New - Mexico. _ = 
oh became: a State: to ‘the succeeding state. court, . where. os final Hearing a: decree 


was given.for the déféndarits on: the. merits. * In. the: Teplication the 


See United. States alleged that it. was not a party t to either of the. prior Suits; 3 that - 
—-. it neither. authorized the bringing. “or them nor. Was: represented by. the 


- attorney. ‘who appeared for. the Duablo; . and therefore that it was. not bound a 
by- the. decrees. . 


On the case thus. eo. the court held that the ‘decrees opened to bar. 8 


.-. the prosecution of. the. present ‘suit: by the United States, and on: that ground: 

the bill ‘was. ‘dismissed. An. appeal was taken’ to the ‘Cireuit™ Court of Appeals;. 
which, after outlining the case as” “just stated, has. certified, to this. Court the 
following questions: Boe gees MEO REO e, Met oe Pa ee oe fe - 


’ ‘é 


2, ‘Did the state court. of New Mexico have jurisdiction to enter a judgment _ - 


os “whieh would be res judicata as to. the United States, in an: action between. oo 


~~ Pueblo Indians and Opposed. daimants: coneerning title to. land, where: thé. result: ira a 
“of that judgment would be. to. disregard a: survey- made: by. the United ‘States. 


oP a: Spanish or Mexican. grant: pursuant to an act of f Congress: confirming euch | pa 


Ju. grant. to said Pueblo Indians? 


7 “Coming to the second. question, we @liminate so qiaee of. it. as. refers to. a at 7 
7 > sBosstblis: disregard of a survey: made by. the © United. States,. for. that. would es 
_ shave -no- bearing: on the court’s’ jurisdiction or the pinding | effect of ‘the judg- an 
ieee om ment or decree, but. would, present only a question of : whether -error. was” com- eee 
mitted in the course of. exercising. ‘Jurisdiction... With that. eliminated, our 


oN . answer. to. the question ‘is that. the ‘state court had jurisdiction to entertain the: = 
a » suit: and; proceed to judgment’ ‘or ‘decree. Whether. the otitcome | would ‘be’ con. SS 
.. dusive ‘on’ the United ‘States: is sufficiently shown by ‘our’ answer to the. first - oe 


question. Se tee os 0h cree a. ate ele ge ee Se en oe 
a a : ; : ae a io . . : ; ie : ; + eg Le 


a "PUEBLOS oF: + NEW MEXICO: AND ARIZONA, eee Ble ase 


August 95-4 989. 


ee ‘The ‘piopositiont that Sane and decrees of the. Sons nat: oe | oo 
_. > ters within its competent. jurisdiction - are entitled to full. faith and _ oe 
’ - eredit in the courts of any State is. supported by the reported cases: 2 


oar _ which consider. the legal status of decisions by tribal courts. wee ee 
In the case-of. Standley. V: martoat 59 Fed. 836, APB: dism. MW Sup. oe 
| "Ch. 999, the court declared (p. 845) 2 a ceo ee 


oe ae the judgments of the courts of these’ nations, in cases. within. heli: trees ce 


ants na ‘stand onthe same footing with those ofthe courts. of the e terri.” ee. 


is : tories of the. ‘Union. and. are’: entitled: to. the. same. faith and credit. 


And in the ‘case of f Raymiend v. Raymond, 83. Fed. 7A, the se eourt eo. 


| “declared (p. 722) 2 


‘: The Cherokee’ Nation. . ee eo ig a. - distinct political oer capable “of ee 


‘managing its own affairs | and ‘governing itself. It may enact its. own. laws. ~~ 
: ‘though they may “not be- in: conflict with the. constitution ‘of. the. United States. was 
It may. maintain its. own: judicial tribunals, and. their. judgments and. ‘decrees. 
_ upon the: rights. of ‘the persons and proper ty of members of the Cherokee Nation 
as against. each. other. are entitled to all. the faith” ‘and. credit accorded to the” 


me judgments and decrees: of territorial courts. 


- See, also, Nofire v. United States, 164 Uv. 8. 657; “Meblin ve ve Tey a 


56 Fed, 12. 


- An analysis of the legal status of deans of Tndiani tebal courts oe 


218 found in. the opinion on “Powers of Indian Tribes” cited. above. at. 
Ss: BBL D..56, and. in an illuminating ; article by ‘Professor Ww. G Rice, 


~ JP. on. “The Position . of the’ American. Indian. in the Law. of the : | 
4 United States” (1984) 16 Jour. Cer Leg. (3d series) pee 1 1B. P78). Sun 


IW. Tae Rerarion ¢ OF THE ) Poneto TO. ‘Tam Panrtes, 


Tn doakine with the legal telation ae a pitabl: to ee own nese | 


: a the. United. States, and to the State, we have necessarily covered’ ae 


_ the basic points which. define the legal relation of the pueblo to ‘other 


persons. The three. basic points. that define. this relation are: (1). oo. 


oe the: corporate. capacity of: the pueblo; (2): the ownership. of. land me . 
by the pueblo; and (3) the: status: of the pueblo'as a ward of. the’ - 


ne United States. A brief. ‘summary is offered. of the effect of statutes ae 
ee and court decisions on each of these points, | ie e Se " 
© (1) With respect to the corporate status of the. puable: the: ie 2 
_. ing statement is. quoted. from a memorandum of Acting Solicitor oe 
-' * Kirgis, dated Ju une 2 30; 1986, addressed to the Commissioner of f Indian ad 
| —. , Affairs: en | | | SG 


“That the. Indian. i -ghieblos. are oc oratione has long been. recognized, no xt a sone As 


: by: the~ State’ courts: but. by the Federal courts as well. As was. said: by Mr. : Oe 


ee “Anais Van Devanter, in ‘Lane, y. Pueblo of: Santa Rosa, 249, U..S. 110, 112: ke 
“#0 #. * During the Spanish, as also. the Mexican, dominion it etijoyedss oo ie 


a large. measure of. local self-government. and was recognized as having capacity to: Pa es 


. acquire and hold lands and. other ‘property. With much reason: ‘this might BE Bere 


es ee "DECISIONS OF THE DEPARTMENT oF. THE INTERIOR (TL DL 


. a a as: ‘gaming. and entitling: it to hecoiné: a suitor oe the purpose “of 
oe . enforcing or ‘defending its property interests. “See Schoot District vi Wood, Bo : 


> Massachusetts, 193, (198 ; Cooley's: Const. Lim., Tth Ed. p. 276 ; i Dillon -Munic. 


Coe 6 Corp. Sth > ed., Secs. 50, 64, 65. But. our: decision, need. not be-put on. ‘that’, - ott 
~. ground, for there is’ another which arises out of our own laws and is in’ itself eS 3 
sufficient. After the Gadsden Treaty Congress madé that region part of the = 

-*..\* dPerritory, of New Mexico and subjected it. to ‘all the laws’ of that Territory. . ~ 
-. Act August 4, 1854,’c, 245, 10 Stat. 575. One of those laws ‘provided that thé _ 

_ Inhabitants of any. ‘Indian pueblo having a grant or concession | ‘of lands. from 
; Spain or: “Mexico, such as is. here claimed, should be a “body. corporate and as’, 

- . such capable: of: suing or defending in.respect of such’ lands. Laws New Mex. . | ‘ 
_ 1851-2, pp. 176 and. 418. If the plaintiff was. not: a -legal-entity and juristic . 

person: before, it became such. under. that law; and it retained that status. after 2 ae 

is he Congress | included. it in the Territory of: Arizona, for the Act by which. this was a Pa a 

ears _ done extended to that Territory all legislative. enactments of the ‘Territory Of a, 
> ‘New Mexico. Act February 24, 1863, ¢. 56, 12-Stat, 664. The fact:that Arizona — 

| ~ has: since. become a State does not affect: the plaintiff's corporate: status or its ~~ 
"power. to: sue. See Kansas. ‘Pacific. R. R. Co. Vv. Atchison, Fopeke é Santa. Fe. 


«BR. Co, 112 U: 8. 414” (Page 112). 


Bae AS. a corporation, a ‘pueblo has - éapacity to ‘sue. and ‘defend in “respect. ‘of. its : ne 
ea * mands. as. well. as in other. matters. United States v. Candelaria, 271.0. gS. 432). Poi 
.» 442-3; Pueblo of Zia v. United States, 168 U.S. 198; Garcia Ve ‘United States, ~~ 


43 EF. (2d) 873, 878 ; “Pueblo de Sqn Juan v. United States, AT Fr. (2d) 446, 


In United States Vv. Candelaria, supra, ‘the. Supratie, Court. com: af 


mented on the same case as follows (pp. 442-443) 


It was settled. in “Lane. V. Pueblo’ Of. Santa Rosa, 249 U. Ss 110; that. eae 
territorial laws enacted with congressional saziction. each pueblo in. ‘New Mexico— 
a meaning. the Indians comprising the ‘community became a Juriatic ‘person and © 
- enabled to sue and: defend .in. respect of its lands.: * * That was a> suit ie ea 
‘brought: by the Pueblo of Santa. Rosa. to. enjoin the Sécr stare of the Interior and. ae 
»... the Commissioner of the General Land Office from carrying out what was Alleged = 
to be an. unauthorized purpose. and: attempt to dispose of: the Pueblo’ s. lands as . 


public lands . of the United States. Arizona. was formed. from part. of. New 


: 2 . Mexico and. when. in that ied the. Dueblo came to be: in une: new. territory it. 
Pa retained its juristic status. Pe ele Gat ee Bue es 3, ee ae = 
cae Iti is ‘clear that. the Haddad: ‘cases: leave 1 no room for ce on i the Lee 
ees proposition. that. the pueblos of New Mexico are. corporations, with en 
oy oe power to bring’ suit eet third parties, and Hability’ to suits keke crs i 
oe ae ey, third parties. a 
--. + Tt is not so clear: ie manner tof corporation the piRbion are. “The a 
aaa. most explicit. characterization found i in any of the Federal. cases here- fa 
 ».. tofore decided is found in the case of Garcia v. United. States, supra, | 
-- where the. Pueblo .of Taos is classified under the: cereeony< of § ‘munic- ee 
Cae , ipal-o or Lee corporations”, (p. 878) : oe ae 
aw 8 om By the Act. of December 1847 Rev. ‘St N Me. 1855, p. 420, section Se 
oo A 69—101, N. M. Stat. Ann., Comp. 1929, the: Indian. Pueblos were given the status crea 
a ‘of! ‘bodies politic and corporate. and, as: ‘such, empowered. to sué in respect of their 2 ne 
~ Jands. . Lane v. ‘Pueblo of Santa Rosa, 249, U. 8. 110, 39S. Ct. 185, 63 ‘L. Ed. 504... 


AS statute’ of limitation, in the. sabsence of provision therein to the contrary, runs , oer 
cs not only. for, but against municipal or: pablte commora ton, Meiropoutan. Re Co, ge : 


* ee 


ee 
f # 


es yy, Dist. ae Columoia, 1921 US 11-12, 10 8. Ct. 49, 33 i Wa. 231: 5 Little * ve ee oe 
Rene mett Irr. Dist., 45 Idaho, 485; 263 P. 40, 56: a L. R 822; ‘Rosedale 8. D. ‘No. ‘§ ee ee 
ee Towner. County, 56 N.D. 41, 216. N. Ww. 212; 215. We conclude: that. such Indian. Sra 6 naae 

a Pueblos were. ‘entitled to the ‘benefits of the’ New Mexico. statutes - ‘of limitation. ree ES 
eee and that the United States, as ; their euaraiat may - Plead: such. statutes: in. their ay Sa ee 

_ “behalf.- ae 3 ee Se 
~The classification: of a > plieblog: of New. ‘Mexico: AS. a“ rnniniaipad'¢ or. oo p 

; “jubie corporations”, falls within the: usual definitions of such. cor: bs a peses 
»- -porations.. One of the most. informative and. most frequently cited - oe 
definitions of a. municipal corporation is that given by Dillon in the. «.. 
oo: tellowing f terms. ot Dillon’ on ae a Corporations: ok aay ed. i 19H) ee ge 
oe 7. oie cata corporation, in ‘its ‘trict: and proper ‘sense, is. the. body’ ‘politic a caaes 
eee and corporate. constituted by. the. incorporation. Of. the inhabitants of: a city. or. = es 
a oe, town for: the. purposes . of ‘local. government thereof. . - #2 * We. may, , there- ee a 
oo “0 fore; define a ‘municipal. corporation in its: historical and ‘strict. sense ‘to be THE Fy a: 
ook - incorporation, by the authority. of the government, ‘of the inhabitants of @ PAT oF 

betes # ticular : ‘place: or: district, and. authorizing - them: in their corporate capacity. to. ay oe ae 
oo ) exercise’ subordinate: specified : ‘Powers .of» legislation and regulation With .re- 080 = 
|. spect to their local and internal concerns. This power of local government ig =. 
shins _ the distinctive purpose and the: distinguishing feature of: a. -munteipal comporation see ge, 

? “Proper. | ee ee 
ee 0 Pe. ‘edential “entire of local séltgoverninent ites iheen discussed eo 
oe “under an. earlier heading... The: fact that. the pueblo i is & membership ee: 
ie ~ corpotation. rather thana stock. corporation is too, obvious to: call fore, 
- . discussion. The: relation of the corporation to a particular. area of 0 
2. »+Jand ‘and: the inhabitants thereof is made clear in. the. territorial: - Pe ure 
coe ‘statute - establishing the corporate status. of the > Dusblos. which | has rea 

been quoted above... iene eae 
 (Tt-is not necessary’ ‘atsthis point i auanipe a , suminary ‘of i legal pee 

_ rights, powers, privileges, and immunities of municipal. corporations. ee 

. 'Phese are matters on which: many learned volumes have been written. - eS 
_.. “It is enough for our present purposes: to note that the legal relations © y's 
8 of the. ‘pueblo with private parties not: members of the pueblo will bee. 208 

ave » governed by. the” "general, body. of. Jaw) _ governing ‘maamicipal vey 

oo corporations. - ee % 
cee) -(Q) A. aod basta ar ae a) relbtibns: ‘between! a. . pueblo god ss 

A third parties, lies in the ownership of land by. the: pueblo. - Techniz 2 
_ eally; the land ownership of the pueblo falls under two categories. .’ ae 
. ».Phere is in the first. place,. land to which the pueblo holds fee title," oo 2. 
. either under’ grants: by the: Spanish, “Mexican, or. the United. States 9 ~ oa 
- ».. governments. or by reason of purchases made. by the pueblo. Inthe. 
_> second place, there-is land: to: which legal. title is held by. the United «. - 
- : States, the equitable ownership of which is vested in the pueblo. - ' 0«. 
oa - Such” ods. include Executive, order. reservations of. Jands formerly. hae ae 

ha Part of the public domain.’ Likewise, Jands is parchated YY. the ake ae 


he 
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608 i DECISIONS: or HE: DEPARTMENT: OF THE. INTERIOR (971. De 


. : a. ‘States for ihe benefit of the puebio, whether through thet use of puablo is a eS 
a 2S funds’ or, through » the use of gratuity appropriations may fall under 
ice - this category. In. its relations to third: parties, however, the. Tights. a 


coe of the pueblo are not’ substantially affected by this dichotomy. ‘As. 


ee : | ae legal owner or as an equitable owner, the pueblo has all the: ordinary * : 7: 
aa . ~ rights of a landowner with respect. to: ‘third parties ‘except. the right. cake 


of. alienation. ‘The ‘pueblo has. the right. to exclude third. parties =.” 


>... from its land, and it has the right to qualify this: éx¢lusion- by: specific. 
conditions under which third parties will- be permitted to enter upon | 
ie os, pueblo lands. | AS a landowner the pueblo. may insist: ‘that its’ licensees: ae 
pay a sum of money for the privilege of entering: the pueblo. Jands, 3c... 

~~" and that. while. they are. within the pueblo boundaries they: refrain. oo. 


from. certain types of. conduct which the pueblo ‘authorities classify ~. a 


ear ‘offensive. As a landowner the pueblo may grant revocable rights’ : 


- : * of occupaticy, grazing ‘permits, or other licenses to nonmembers, pro-- ae 
. vided that no property interest. is thereby: alienated, and subject to. 7. 


_ the approval | of the: Interior Department where. eich approval. 1S Te-; oo 


7 quired. by existing law. Likewise, the pueblo. may lease pueblo lands ~ 


to: outsiders ‘subject to departmental approval. The necessity of. ob- 


taining the consent of the United States to any. transaction involving” 


sae alienation of : a property interest, whether by. sale, mortgage, exchange, | 7 | 


gift or lease, isa matter to which we have already given, consideration — 


; at pages 46-48 above. * 
The legal authority. of the eee te exercise ine rights c of. a land- e 


-owner’ “with respect to third parties does not. depend upon the peculiar ae 


r facts. with respect, to the legal title of pueblo: grant lands... Its rights. - : 
with. respect. to third parties. are cognate with: the. rights of other — 


e tribes.. In 1821 the: ‘Attorney General declared. with respect t to tag : ee 


| | lands of the. Seneca. Indians: (L. Op. ‘Atty. Gen., PP. 465, 466) : 


So Jong AS. a tribe exists and. remains in possession. of its lands, its title oe a 
i sana eslon: are sovereign and exclusive; and. there exists no sarhonty: to cater as 


upon their lands, for any purpose swhatever, without their consent. 


ce While » there are. undoubted exceptions to: this general’ rule, in: “go. ahi 2 


as: Federal laws: have. authorized. employees’ ‘of the Federal: Govern- ae a : 


ae a ment and of State governments to enter upon tribal lands for govern- Ps 
a mental. purposes regardless of the consent of the Indians; the general» ene 
get principle thus formulated: by. the. Attorney General. hag ‘never: ‘been. 


. qualified so far as: private persons are concerned. As was said in: ~ 


ae be the: Solicitor’s Opinion on “Powers of Indian: Tribes” (5B LD. 14), aoe ee 
res which. has been. referred to in preceding portions: of: this opinion, wig 
ae ~ 1 the: tribe has all ‘the rights: and. powers ofa property owner with =. 


eee, “respect: to ‘tribal property.” The following passages. from that: opin« oh 
Ce Aon make clear. the legal basis of such property. rights: Seek ent ae 


“The powers of an Indian tribe over. iribal: property: are ‘no. less absolute than” ee 


: : as the Towers | of any. landowner, save as restricted Py general: acts: of: Congress ee 


. ” 
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ees vestrictng +t the. alienation: or. leasing of. tribal ‘property, and particular acts off 


ee ‘designed to control the. disposition of particular funds Or ° ‘lands. : 
7 oe, re at, a sa : Ss ee i a ee : og RS pas | eA *- cae 


oe » The authority. of | a tribal council to. lease tribal lands is ‘specifically confirmed’ - oC See 

— by U.. S.. Code, title 25, sections 397, 398, and 402. Although the ‘exercise of . 9 
_ such authority. is made. » subject. ess the. npnFoval « of the ey of. the. Interior, . Es fs 
v ~~ it has been said.that: eet Aue a ge EY ore nt 


a “Brom the: language of this. statute. it appears ‘reasonably certain’ that ity was 


. the legislative. purpose. to: confer ‘primary: authority: upon the. Indians, and. that 

on - the determination of the council should. be: conclusive. upon: the. government, at’. 
ee ~ Teast in the absencé.of any’ evidence of fraud or * undue influence. ida Bear 
oie a YY. . Barth, 61. Mont. 322, 208 Pac. 517: eles ; | : 


7 ing: stock. te ‘range upon: ‘the lands: of an: “Indian | tribe, has. been. construed. as” 
7% recognizing the right, of the’ tribe to ‘permit the | use. of its: Jands for grazing. 
purposes, for’ ‘a consideration. . re 

.: Bee United States Vv. ‘Hunter, 4: Mackey @. o) sat; 5 Kir y. - United States: 
= 28 Fed. 891, aff’d., 260 U.S: 423. 


re 


Similarly, U: ‘Ss. Code, title 25; ‘Section 180, imposing ; a , penalty 1 upon persons: | 


‘Settling. on: ‘Indian lands, has been: judicially. interpreted | as. implying. that. an. 
Indian tribe has power to’ permit. such. settlement. ‘upon: ‘such terms as it. may’. 
prescribe. ~The cases on. this: subject . have ‘been: analyzed: under. the heading. 


2 5 “The Power’ of an Indian Tribe to. Exclude Nonmembers: From Its J urisdiction. », ie aa 


That: the. powers of a ‘municipal corporation. with ‘respect. to the . | 


‘and. of the corporation. are no less. than the powers ofa private owner. 


-is shown. by a number’ of cases s cited in » the Solicitor’ s opinion: above: } : Las 


referred tor Se ae ce ei eee Me ee eats fee 
In Rainbow Y. oo ‘(tet Fed. 935) the court: found: that: ‘fhee ‘power to 
‘remove nonresidents - was incidental to. the. general | powers of a. landowner, : 


“which the United States was: qualified to. exercise. with respect. to. Indian’ lands: 
“Besides, the reservation from which ‘Mr, Sloan was. ‘removed is the’ property” 


OE the United . ‘States, is. set. apart: and used ‘as: a ‘tribal. Tegervation and’ ins ‘a 


ae respect. Of it. the ‘United States’ has. the rights. OL: ‘an individual, proprietor” 


on (citing. cases). and: can. maintain ‘its possession and deal with intruders: in. like>. 


ie manner as can, an individual in ‘respect. of: his property. | (At Dex 837, yz eins 


See, to. the. same’ effect, Unitea States v. Multin® (71. Fed. 682) ; 3 20. Op. Atty ; 


2g Gen. 245,. ‘holding that an’ injunction by a. State court: might" ‘properly. be. diso- 


__ -beyed;.14 Op. Atty. Gen. 451. ‘And with respect to- the general power of ae a 
<. government .as' a. landowner 0.3 remove intruders see Comfeas v United. States 7 
_ (67. US. 518, 524). se | ee Baas 
‘2 As was said in. the: case of. per Ve. | Little. (8% Mich. 433), in- 1 which. ik ne ele. de 
ae was held: that. the United States. Government asa. landowner. might, through ae “a ss 
ene officials of the Land Office, ‘seize and direct the. ‘sale of timber cut: on ‘public oe ae, 
ne ae lands’ even. though other timber. had been mixed with. that. So: cut: Py ote 
“Tt seems to me there can be- no doubt. that. the Government’ has ‘all. ree Mn eae 
ee "common-law rights. of an individual in respect to depredations committed on-its: =. > > 
_- property, and that’ where there is no statute making it the duty of any par. |. |. | 
os ~ ticular Official to. enforce those rights, it is ew necessitate ret made: the duty-of ” ee 
Oe ks the: Executive Department of the Governmerit to enforce: them... (At page 440. aes ees 
+ -, What’ is said here ‘of the rights of the United States Government: may be- = 0 
he a said with’ 1 equal force of the rights of. an Indian tribe. In an. unallotted, reser>- 


“oy 


i 


he, ee " DECISIONS. OF THE DEPARTMENT. OF THE INTERIOR (ert, De 


— 


: « : “vation, an Indian. tribe occupies the’ position of. a landowner. in. andy: if Hot! ot a : 
: a strict law. (United. States v. Sturgeon, 6 Sawy. 29, 27: Fed. Cas. -No. 16, 413. yo 


By er) Mae. - J 3 ee Se = 
aie aaa i pea . 


~ Under the foregoing authorities, it’ is clear that’ when: the ‘pueblo ieee 


ae deals with private parties, not members of the pueblo, with respect to: 
~~ -pueblo. lands, it may invoke all the rights, powers, privileges, and 
“immunities that. attend Jand ownership, save as.such powers are ‘quali- a 
oe fied by specific. acts of ‘Congress: for the conservation of Indian Tand, ie 


os oo resources. ie 
(8) The: relationship of hie pueblo, as a iano Pees and’ ae 


oe a landowner, towards third, parties is limited, Analy, by the status” eo : 


ie . of the pueblo: as a ward of the United States. 


~The fact of wardship 1 1S. no longer i in question. 


ae ae. was, settled. by the decision: in United ‘States v. Candelaria, : Pan U. Ss. 439, s : i 
ee at 46 s. Ct 561, 0 L, hd. 1028, that the Pueblo Indians ‘ are under. the guardianship of eae G 
eines ‘the United States. * \* * - Gareia v. United States, 43 KR. (2a) 873. 2, wo? eS 


~The: ‘incidents of. a are more. uncertain: than. the: Bact: ‘of | 


ce _wardship.. The. concept of - -wardship,- applied ' to an. ‘Indian tribe,’ a | 


— is at.best a ‘helpful analogy from:a well-defined relationship 4 in private . a 
ave to. a constitutional relationship between. a dominant. and a depend-. > 
ent political body: Obviously there. are many features of the rela-. 


‘tionship i in private law that cannot. be applied to the relationship. which. °° 3 


Chief Justice Marshall found to. exist between the United States and = ae 


a “domestic, dependent. nations. 2 A. mechanical | application. of the. =, 
se analogy. of wardship’ may result in the violation: of Indian’ rights, on. 


_.. ,the “one hand, and, on the’ other: hand, ‘in the imposition. of extra- -. 
das constitutional limitations on the powers of Congress. "These dangers = 
we: ‘may avoid if we recognize certain basic principles of our constitu- ©. 

~~ tional law. In. the - first. place, the. relations between the Indian tribes 
oes and the ‘United States: ‘are governed by treaties and laws of Congress. 
Inthe second place, it is important to note that, with respect to the 


| ae - pueblos, there are No: treaties and no laws of Congress which 3 impose a | 


“wardship status” upon. the pueblos, and. no such status can be created — a 


a * by: judicial. ‘decision.’ There: are, however,. certain statutes which con- | 
os trol the affairs of the pueblos, in such matters, for. instance, as land fo 
os". alienation and liquor traffic, in ways parallel to the control which a... 
pee guardian « exercises over the property and person of. his ward. Ttsig 3). 


entirely proper to. use the term “wardship” to describe such statutory 5 sis, 


_..-. limitations upon the powers of the pueblo. It would be entirely im-'- 7 
a proper, however, from ‘a constitutional viewpoint, to use the term: 
_, > '“wardship” as a source of extra: -statutory, limitations upon the powers.» oo 
oof the pueblo. - ‘These considerations serve to emphasize the conclusion cy! 
nd aie “expressed. at page 40.“that the ordinary. powers: exercised bya ‘State, ae 
_. + ‘directly or. through municipalities, may. be-exercised by the. recognized’ - 
political authorities of the tribe, save in so far’as tribal action may be. 


nee harp te: or annulled byt the ee of the United States’ a oy oe a ae 


| . : . ee 
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| ” Bearing’ (ew Jongidorattons in mind, we may. ae ‘without further es oe a 
oe ~ eommient, to the authorities cited ‘dndar: Part: It of this opinion ‘to. a Joe 
“-s Indicate the limitations which existing. statutes impose upon the deal-. 
ings of a pueblo with third parties. Apart: from such limitations, thitd 2 

= parties may deal with a an. n Indian pute as they. deal with, an mn obdingry: soi ke 


:  gorporation. ; co Py ee ee oe 


ee “Assistant t Beoretary. 


~RAYMOND E ‘JOHNSON 
Decided. September 8, 1939 


a 


| Mrxunat Sunvey—Jumsoioriow: ‘OF CADASTRAL ‘ENGINERR | TO DIsaperovm _Biavay. pee 
Tt is ‘improper for a ‘cadastral. engineer. to. assume jurisdiction to disapprove oa ie bee 
ith a survey. of a mining claim because of his. opinion. that. the. claim is invalid. ee 


| Mrwerat, ‘Survey—Lopz Minne Cram INTERSECTED BY: Parenrep. ‘Pracer., 


Where a lode mining. claim is. intersected by. a. ‘patented. placer: Held: a nda bee 
“ That upon discovery. of mineral. on the Tode, no. condition is imposed. on the ~ po es 
__. applicant for patent tothe lode to show discovery. on: other. portions: of the - ee 
~~ daim outside the: ‘placer, (2) there ‘is. no presumption that’ the: lode diss 9.00 0 
> eovered.does ‘not. pass through the placer to the other portions of. the lode, Pie 
(8). that. the rule that a. ‘patent may not be. ‘issued. for’ both. parts. of a lode at Ke ee 
~. - -¢laim intersected by a mill site has no application: toa lode: intersected by 63 
CB placer, (4) that. when ‘one has. performed: ‘all the acts essential to. a valid: 0005 Te! 
ted location and. shown that the. apex. exists within the claim. to some: extent, Et aoe ne 
.. the locator is. entitled: to the presumption that the lode extends through the... 
» length of ‘his: claim... The Vulcano Lode Mining ‘Claim, 30°. D. 4835 ee 
~~" Olipper: Mining Co. v.: Et Mining & Land Co., 194° U, S. 220; Larkin ve 
SU pton,.144 0. Se 19, 283; The San Miguel. Consolidated..Gold Mining Co. 9 
-* -@t @l. v. Bonner, 38 Colo.. 207,79 Pac.-1027;. Par. 41; Mining Regulations, 
- 88°L. D: 40, cited and applied ; Paul Jones Lode, 81 L. D; 359; Mabel Lode, Or: eee 


e: 26 L. D. 675, distinguished ; Silver. Geen: Lode, 16 L. D. 186, overruled.’ 


—- aes . Stare: Ry, Under Seoretary: a set 2 
a ~ Raymond EB. J ohnson. made bitin for’ thes survey FOr an Robin. : : fa, 
quartz lode mining claim. Mineral survey: thereof, No. 10728, showed eee 
that it overlaid. the patented. O’Connor placer claim: which cut it into 0 
“>... two parts and t that the or of iseovery ‘was on the ode Tine of the ae 
ac westerly part. ee 
eS The: dane engineer in othe ‘Public Buivey’ Office: ae ‘Helena, eee 
ee Montana, rejected the survey and: withheld approval until the. slirvey. 3-700, 
~~. should: be. restricted to. the ‘part. on which the discovery had. -been® ee oe 
made. The cadastral engineer based his-action-on the decision. of the, 2812s": 
ee Department in. the’ case’ of Silver. en Lede, 4 16 Le D. 186, which 7 oe 


; : held: (syllabus) that: 


ee es A lode claim, intersected “by: a. prior - places location, cannot be allowed: ate: UM a 
2 ee include ‘ground not contiguous | to. that Pcontatning the discovery, Se ee By 


Paces ‘ ag : ody TAN Ge! as ‘ oa : a j 
eas. § . a 8 ee eo Bethe: Chee. dete alt cae ies 


- 


ge kod tece ast orga 


ee =o aes "DECISIONS. OF THE DEPARTMENT or. THE: INTERIOR. (STE. Dd 


On coat ‘the: Coumissionce by. dedision: of March: 26, 1938, sus- ay 7 


oe oe ‘tained the action of the engineer on the ground that no. lode. or vein, 
i. o “4g claimed to exist ‘on the claim. east of the intersecting placer. and cs ee 
co i that it, could not be presumed: merely from the discovery of a vein mere, 
go, One the westerly : portion that the vein. discovered passed through the ie 
es ‘placer and extended into the ground on the easterly: side ‘thereof, en oo. 
osha a tNlew: of the fact. that the placer ‘was previously located’ as containing = 
_«. ~~ mo known veins or Jodes, and that in order for the survey to embrace. 
. \ ground on the easterly side of the placer, due proof of. discovery must =~ 
es ‘be shown. _ This decision: was based ¢ on the daa in. v-Poul Fon ones os chee 


oe ” Passing the cnowpnely. co the. action “of the cadastial: engineer AN oes 
aes assuming. jurisdiction: to. disapprove. a survey. because of fie opinion 


: is vas. to its. invalidity contrary to. the provisions of. paragraph . 162. of - eo 


_ the mining. regulations, which action in this case. worked no harm oe ” 
; to ‘the mineral claimant. as the Commissioner sustained him, we come es 
"to the question of the. challenged « correctness of the action. of the ae 


Commissioner. ” 


. * The decision in ‘Silver Quien: ae supra, as. elle as that’s in. Or | =. 
rection Lode, 15 L.D. 67, which is cited and’ applied therein, was based | . 


- upon. the rulings: then in. force. that: under. the: provisions of section 5. 


= 2322, Revised, Statutes, the entering bya junior locator: on: the claim ia 
ae of a senior for the purposes of marking | the boundaries of his claim 
2. Was. inhibited, except as authorized in section 2336, Revised Statutes, . 


as. to.cross odes? that the rights of a. junior. ‘locator did’ not extend.’ 


a | ‘beyond : ‘an end Tine’ passing through the point’ where the. lode inter- 


op sected. the exterior line of. the. senior ‘location, and that the. survey wen 


“ight as an. adjunct. to the lode could not extend beyond that point. ~~ - 


age ae Engineer. M. & D. Co., 8 L. D. 361; Consolidated. Mining Company, . ee 
WL LD. 250; ‘Corvection Lode, supra: Stranger Lode, 98 TD. 8213) 
cae Plevna. toile, 11-L. D: 236... "Subsequently, ‘the’ Supreme Court mS 3 
ee Der Monte M. ad Ml. Oo. ¥. “Last Chance Lode, 171. U. 8S. 55, 84, held 
itd that a. junior locator might, for the purpose of. defining an extra- — 
oa. lateral right not. secured. by prior location, peaceably. place higend 
“>. Vines-on.a senior claim. This doctrine has been extended by. the De- ©» 
ae partment. to authorize the laying. of the lines ofa junior location 
Ss over prior patented. lode. claims, The Hidee Gold: Mining. Company, -* 
80 L. D, 420, and an. ‘agricultural claim, Alice Lode. Mining Claim, 
ao ee 30 L. D. 481. See Lindley on Mines, Secs. 363, 363a.. The Del Monte 
8 2 ease’ has been also cited by the Department as authority for the plac-- oe 
ar “Ing. by a junior locator of his lines over-senior lode locations for the |. en 
- ‘purpose of. appropriating detached parcels of. free ground. a oe 


. as Hustler and. New Year Lode Claims, 29 L. D. 668... | Cae 
~ In the case of Vulcano Lode Mi ining Claim, 30'L. D. 483, “application ae 


Sao — “4 vwas made for a y patent: to the, Vulcano Lode claim, excluding conflicts: cae 


ae Ge oS oe matt a Pte SIR, oe mae * ML EY Opa aa. 2 OR ae ete 


nS Se RAYMOND B JOHNSON GB 
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a with i eter odes and the subsequently cited but ae diya oe 
2 Judson: placer. ‘The placer did ‘not: entirely. cross. the lode but em- 9 -.° 
| ° braced in part: ‘the. center of the assumed lode line... The Commis-. 
sioner applied the. ruling, in Silver Queen Lode, supra, and required. ne 
the’ applicant to. show cause why his’ application - should not be can-)- 
=. -“eeled.as to that portion of the claim which extended beyond the point 3.5 
he OE intersection with the east side line. of the excluded: J udson: placer. pone a 
-> The Department reversed this action on: the ground. that: a perfected eee ae 
-~ Jocation ofa mineral: vein or lode secures to.its owners, so long as ae 
5. their possessory title is maintained under the law, exclusive rights ~~ 
with respect to the possession and.enjoyment of the surface of their ~~ 
~~ elaim, and. exclusive rights, intralimital | and extralateral, not. only oe 
with respect to the particular: vein or: ledge located, but 1 in respect tor 


: all other veins or. ledges, the tops or apexes | of which: may be found to. oS 


ie a Tie. within: the surface of. the lines of the. location: extended. downwards. o Le : 
: vertically. ‘No. condition was: imposed - that. the ‘mineral claimant. 9 > 


should show discovery on that’ portion of his vein or elsewhere. within 


the portion. of his claim: extending beyond the. westerly. side ‘line of. ee 


- the placer on the ite, that ‘the: vein. 1 could, not. be ‘Drosumed to ; 


oot, traverse. the placer claim, = =. 


The case of the Paul J ones. Lode involved 4, “conifliet with a toda A i 


a a patented. mill ‘site, not: a placer, in. which the mill: site. divided: the 
“lode into two. parts. It was held that the. lode might embrace both’? 
‘parts, - provided. the. lode or vein upon. which the location is: “based | : 
has been discovered on both. parts of the. ‘lode. The decision was 
placed, however, on the ground that the mill site was. patented. re ee 
_ nonmineral, ground: and. It. therefore could: not be. presumed. that. the: oe 

- vein. discovered on one part of the lode passed. through the mill site. 


pe | ~ The same holding was: made i in the case of Mabel Lode, 26 I..D. 675. ee : : - 
oe hs A placer patent, however, even: though the applicant therefor did not’! 0 4°: 


‘claim any lodes. within the ground patented, passes title to all lodes 


or veins not known to exist at the date of the application.’ for patent, % ae : 


the tops. or apexes. of which are within the placer limits. ¢ lipper || ae 


5° Oo. ve iM. & L. Oo., 194 U. S. 220, 229; ; Lindley: ‘on ‘Mines, section = 
> ©. 781, and cases. there: cited.” There is no ‘presumption, consequently, eae 
ee that the land so. patented: does not. contain: a mineral vein or. lode. . - a 
Any portion of the apex on. the course or strike or a vein found. «| 
 ~ -within the limits of a. claim.is ‘sufficient. discovery to entitle the locator‘ oe 
+6. obtain, title, Larkin v. Upton, 144U. S. 19, 23, Upton v. Larkin, oo. 
ae 6 Pac. 66, 6Y, and such. vein. containing a discovery being found on... 8 
See “a portion ‘of the claim, no reason is seen why the general tule would =...) 
ne ees not’ apply that the claim would be valid: to. the extent. of. the open.) a 
Sand: unappropriated ground: located. - Mr. Lindley has contrued. the ees 
holding: i in ‘the Vulcano Lode case: to the effect. that the rule that: oe a 
ae "Patent may. not. be issued for both. ‘parts of, a jode dlaim. intersected" - oe 
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a 


erage st Chae) 7 
tee a 


yk 


“by a mill site: has n no > application t ie a. ide claim ihtersected by. a igh _ ie 
~ claim... See. section 338, Lindley o: on Mines. In this construction ae _ 


» Department concurs, 


The existing laws require that ihe top or apex not fhe vein, 6 some tae 
-éxtent at least, should be found within the limits of the location, by: Sa 
"“defindd on the surface (Flagstaff Mining. Co..v. Larbet, 98 U.S. 463, ae ae 
ABT: Argentine Mining Co. vy. Terrible Wining’ C0: 192 Ue 8.4780 os 
+ 485), at least as a condition. precedent. to the exercise of the. extras pe 
~ Tateral right. Lindley, on Mines, section 364, and: cases cited. Ifa 9. 
locator. through ignorance or. carelessness. fails: to plant his claim eee 
“along the course of the vein he loses his right to follow the vein on _ 
its dip outside. his side lines beyond the point: where. the apex. ‘of the. ee 
a -yein leaves his: side Tines, but: the Department : is not aware of. any = 
-well-considered case whiere: it is held that under such: cireumstanées oe 
- the possessory. right to the surface located is affected thereby... 9 

The Supreme Court-of Colorado has held that when one has per- Oat 


ae all the acts essential. to a valid location and. shown that the 


: - apex existed within. the claim to some extent, the locator is entitled - 
to the presumption that his: lode extends throughout: the full. Jength ee 
tee his claim (Armstrong v. Lower,.6 Colo. 581,586; Wakeman vy. 
‘Norton, 24 Colo. 192, 49 Pac. 283, 286), even where the ‘claim’ is inter- — 
-sected by a placer. . ‘San Miguel ons: G. M. Co. v. Boner, 33 Colo. ee 
207, 79 Pac..1025, 1027. In construing section 41 of the. mining regu-° ~ 
lations: approved. March | 29, 1909, relating” to the . necessity of |. 
+ describing a vein in-an application. for pateut, | the »-Departmett said, : 


pi its instructions of Ji une U, 1909, 38 L. D. 40: 


It. seems that’ the expression; “the extent. thereof”. is. being construed as : : — 
a “meaning that: the applicant must. affirmatively show by proogt of eaplonion that | 


‘ the vein exists in. fact throughout the. whole length of the claim. ? - 
This construction ‘of. the paragraph Ais . erroneous. By. the: words, quoted it” 


“Was intended. to. require. the claimant: to show | ‘the existence of. a vein in. ‘such (reas 
workings as he relied: on to establish a. discovery. . By. the extent. of the. yein fe JS 
was meant its: size and quality as disclosed. That: being done, the presumption “ 7 
exists that the ‘vein “exists | on ‘its ‘strike ‘throughout the. whole Jength of. ne on 


“daim as located. 


Under. the. cule t in thie: Paul Tae ode. case, ihe presumption = eg 
eoeait be overcome if the lode discovered. was. intersected byapatented  - 
~ nonmineral claim, and it would seem that the same rule would apply = 
| - where the intervening ground was s merely a entered: as. s nonmineral, ‘but 2 ae 


* that i is not. the case here. a 
'- The decision in the. Silver Queen ie case. is g idk in 1 harmony with ie 


- later departmental decisions that: applied to the doctrine i in Del Monte. ' oe 
hd M. Cowv. Last. Chance Lode, SUPT ay. ‘and i is therefore overruled,” eae 
and for the x reasons above set forth the decision of the. Commissioner ay a 


vis reversed. 
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_ RESTRICTED INDIAN UANDS - oa es oe 


"RESTRICTED, INDIAN LANDS. SUBJECT ‘To. DESIGNATION 
os AS TAX-EXEMPT HOMESTEADS | a 


Opinion, September 12, 1989. 


Inpiay cry Porcwigen: WITH’ ‘Resrercren - FuNps—Dustewarton AS. ha a ; 
-EXEMer ‘Homestmaps. UNpER. Act. Or JUNE 20, 1936, AS AvEnpep—Trrng BY a ms heed 
. PaRrrrion» ‘PROOREDINGS—FRACTIONAL, “yrmests—Parr. ‘PAYMENT a One, . Pon 


_ REsTRICTED: Funps., 


poe tracts of taxable Osage allotted jan the title to which hag cased to. an. Osage eee 
ts" Tndian as a “result: of. partition. proceedings. (a): may not be ‘Selected as: tax. ete 
_.) exempt’ in the event the only consideration is the interest of the Indian’in °°. 
other lands involved in the partition proceedings, but (b): so touch of such). oe 
Does land as inay be. acquired. in partition proceedings in excess of the inter est. Oe 
es the Indian through the’ investment. of trust or "Testricted funds. may. ie one 


a 3 ~ designated. as tax exempt. 


os Fractional. interests. ‘in tracts. of restricted . ‘taxable. ‘atid ‘purchased with Ge re 
a restricted funds: may be selected as tax exempt, and. each owner of a frae- “ 2 
~-tlonal interest: in. agricultural’ and: grazing land. is entitled to. designate ag. 
tax exempt his: interest. in the: and in: 80. far as it does. not exceed. in. terms aoe 


Of acreage the: maximum: acreage ‘prescribed by the act of ‘May 19,. 1987. 


ike - “Where: part - of ‘the purchase. ‘price. for. ‘the property - has- been. paid “from ee 
os) s restrieted funds, a fractional part of the property representing t the e restricted © ; 


: | . - funds used ‘in the: payment’ may. be désignated. as.tax exempt. © 


‘proportion. that $5, 000. bears. to. the entire cost of the property. 


. : Where an Indian purchases town. property. at. a ‘cost of less | ‘than $5,000. ind 1 ea. 
improvements made with. restricted. funds: ‘are. placed - thereon bringing the” 


ae original cost of the property: and. cost. of the improvements. ‘to. more than 


Ane $5,000, the improved. property may be selected: as. tax exempt to the éxtent =~... 
oe of: $5, 000, provided the iniprovements: were. added: prior to. ‘the. act, of é May o 


19, 1987. 


on ae benefit of tax éxomption: of a: ‘homestead. 1 designated’ onder the ‘act’ of May oa oS snd 
19, 1987, passes to. subsequent. Indian owners of. the property until farther, "3. ae 


legislation. of Congress: terthinating, the tax exemption, 


| Mancot, ‘Ss olicitor: 7 


A number. of questions have been: foruiuilated by ‘tha foe Ones Eu 


et Where city: property costs in. excess of $5, 000. a fractional. ‘gortiont of the. roe — wie 
erty may “be. ‘selected. as. tax exempt, ‘such ‘fractional poner being the ete 


Cad submitted. for my opinion concerning interpretation. of. section. ee - | . 
- of 'the act of June 20, 1936 (49 Stat. 1542), as amended by.the-act of = 


May 19,1987 (50: Stat: 188), providing ' for tax exemption: of. certain in ane 


Indian lands purchased with trust or restricted funds. 


-In order that the purpose and. meaning | of the legislation: to’ be intake “ 
» preted may be more fully understood, both. section 1 and section, 2 of ae 


_ the act. of. J une 20, 1986, are ‘quoted 3 in full: 


“That there is ‘her eby authorizea- to be appropriated, “out of any “money: in. the ae 
‘Treasury: of the United States not otherwise appropriated, the sum of $25,000,.. °° - 
to -be ‘expended under such: rules. and regulations as the Secretary of the Interior ak tip 
_ may.: prescribe, : for payment. of taxes, including penalties - and: interest,. assessed ae ee 

'. against individually owned Indian land the title to- which is held subject torestrie, © 6.001 
Agate tions bata alienation or. “encumbrance, except with the ‘consent or. approval’ of i. 7. ie 


Sy Gas aR 


Pee SO OY 
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Ne Me the. Secretary. ot the ‘Interior, merctotore: purchased. out: of: trust: or “pestricted i - Ee 


-- funds of an Indian, where the Secretary finds that such land was purchased with. 


ane the understanding and belief on the part ‘of said Indian that after. purchase” it a 


_ would be nontaxable, and .for-redemption. or. reacquisition 0 of f any. such land eres 


- a tofore or hereafter sold for: nonpayment of taxes. 3 ge ng, es ee 
Sue: 2. All lands the title to which is now held by an Tadiain ‘subjéct to testi ae 
a “tions” against alienation or encumbrance: except with the’ consent. OL: approval. OL. =? “s 


: a | | : ithe Secretary of: the Interior, heretofore purchased out of: trust: or. restricted funds. - | - 
mo of said Indian,’ are. hereby - declared, t6-be instrumentalities- of the: ‘Federal: Oe ‘coe 4 


; - i ernment and shall be. nontaxable until otherwise directed by Congress. Oe ae qe 
a ‘The 1987 amendment to section 2-0f the above. act reads. as follows: eee 


ae AL ‘homesteads, heretofore. ‘purchased out of the trust or. restricted funds. en me 
aaa ‘individual, Indians, are hereby declared to be instrumentalities of the Federal. - 
| Gover nment and shall be. nontaxable. until otherwise: directed ‘Dy Congress: ‘Pro- eer 


. pided, That the title to such homesteads. shall be. held: subject: to restrictions - ee 


o against’ alienation. or encumbrance except with. the approval. of the Secretary of. ee 


| the Interior: And Provided Further, That the Indian owner or owners. shall ~ | 


7 select, with the approval of the. Secretary. of the Interior either: ‘the agricultural. - ; 
cand. grazing ‘lands, not. exceeding a total: of one hundred. and sixty . acres, or the ae 7 


ni ‘village, town, or city. property; not i exceeding in. L. cost 85, 000, to be,  Gastenated: ag . a 
Le a homestead. 7 oak a ee Ot Seige eRe gay | 


Since the’ jiieatioas ipresouted by tl the Tndian Office require ae oe 


| . tation ofthese statutes in order that: they may. be properly applied dito ae 
‘situations not. specifically. dealt with by the act, the purpose. of the. . 


: 1986 act and. the 1937. amendment should be. reviewed § at. the: outset to 2 
‘serve as-a'basis for this‘opinion. _ 7 


The evil sought: to be remedied. “by th the: ack. of Ju une 2 20, 1936, is ‘ell - 


: Jnown. For a long period the. Interior Department had ‘advised the © 


of Indians that. Jands’ purchased. with restricted funds would be nontax-. 
able. This advice was based-upon a number of. early court decisions, 


-and.on the basis of this advice restricted funds were widely. invested. in — 


a lands, often. after.the trust or restricted tax exempt. allotments of the | . 
es Tadians: had. been sold to obtain the. necessary. funds. However, the 


lands ‘purchased swith. restricted’ funds were later held to be taxable 


-- in'the Federal court case of Work v. . Kammert, 29 F. (2d) 393. (C. CA 

| 8,,1928);and ag a. result: of that decision many Indians lost their. lands ae 
Soe “or stood‘in danger of losing their lands through tax. sales. 

ot The: 1936. act; was.then passed to establish. the tax. exemption of. the ae 
i: land purchased with restricted funds under the. guidance and: direc- a? 


ae tion-of the Interior. Department. as tax, exempt lands. After the pas-. eae 


i “sage | of the act it was found that section 2 had: application to such a - 


: : on large quantity of larids that a pill was introduced’ in Congress for its 2 me 
oy as ‘repeal. This: pill was, however, : amended on ‘the. recommendation. of - 
the Senate Committee on Indian Affairs to. provide for restricting thé © 


> tax exemption to. homesteads purchased with trust or restricted funds: ao 


Pee — rather than for repealing the tax exeniption entirely, and the bill was - ae 


= passed i in this amended. form. The report or the Senate Committee | in 


i me 


“September 12, 1989 


=F ih ane secummendaton was made conitaing ie ‘following perti- wt ee 


ae oo) statement of the purpose of the 1936 act, and the 1937 amendment : ars ce - a ee 


“The said act of J une: 20, 1936 (49, Stat. Lr 1542) was: ‘designed to pring relief and 


| reimbursement. to Indians who by failure to. pay taxes have: lost or. now. are in oy 


danger of losing lands: purchased. for them cunder. supervision, ‘advice, and guid. = x : ae 


---anée of the Federal Government, which: losses were. not the fault of the. Indians, 
oe but. were pur chased with: the ‘understanding and belief on their’ part and induced. 
es ae by: representations of the Government that the. lands be. nontaxable. after pur chase: . 
"It was: intended that such lands would: be redeemed: out of ‘the fund’ of $25, 000. pe 
*.. -authorized. to..be appropriated ‘u under. the provisions. of ‘said act of. Tune. 20; 1936 - fe ee 
491 Stat. L.'1542). Ve es 


‘Since the passage of ania: act of ae 20, 1986 (49 § Stat. Li. 1 1542); 3 it was. foun” 


is | ‘he provisions of. section. 2 thereof. would apply to. lands and: other. property pur- 


’ » chased by rest®icted Indian. funds, which would exempt from taxition vast quan: ee woe 


tities of ‘property, such’ as. ‘business s buildings, farm lands which. ¢ are not home: ay 
~ gteads, ete. ~ . 


. The. Oomacsignen of. indian: Affairs. appeared pefore ine ‘eotuinittee: ana: sug. me 


: gested the ‘amendment. herein. proposed, which proposed: amendment | was adopted. 
‘and herein recommended aby: your. < committee. (Senate Ort No. B82, ‘th h Cong. 
he Ist Sess. ).. ES. cate eee ig, Set roahy 3 
With this ¢ atiitemént, tot ey purpose 0 of tha 18 lactation’ in nd I turn 
to-a discussion of the questions, resented byt the Indian Office. in . the - 
order: of their presentation. ee ae ae Re ee eae 
. (a) May tracts of ‘taxable ‘Osage. allotted: land,: ‘title to which: has passed to. 4 
an Osage Indian as: result. of partition proceedings, “be selected as, tax exempt,’ 
a (a) in» the event. no: actual money. consideration. ‘has passed—the only: consid: 


‘eration being the interest: of. the Indian in ‘other lands’ involved in the: ‘pare ale 


; tition. proceedings, - (bd) ‘in: the. event some. money. considerations, less. than. the a 


ne value of the land | has passed? 


The Osage allotted lands Perr by. this question v were Sade. tae - alge 


a able by the legislation. under. which. the: lands were allotted:to the ~ 


a ~ Indians: (act of June 28, 1906, 34 Stat. 539; amended. by. the. act of" 
oo April 18, 1912, 37 Stat. 86). ‘Suiekt lands, therefore; have: always been — 


pee bw hidian: ‘ownership and have always been taxable:and“been under- * e Ce an - 


_ stood:to be taxable, “In my opinion Congress did not intend to render. . 


a “nontaxable these. lands specifically made taxable by: the allotment. act. . 
“While it may be. said that when these lands are. partitioned | among 
las number of owners having: fractional interests in the land, these. 

| oe owners acquire. their: title by: “purchase”. (United. States Ve. Hale, Be 
eee (2d). 629, C. C.. A> 10, 1981), it cannot be: said. that. the lands are. 


ae ; purchased. with trust: or. restricted: funds: ‘nor. do. they otherwise come, 3 bi 


- within. the purpose. of: the legislation here discussed. “Phe: Indians 


-were not misled as to the tax exemption of the lands and: they. did not. . 


_.. invest’ in the lands tax exempt funds or. other tax exempt property. 
“Tf those’ Osage Indians with fractional interests. were ‘permitted. to eee 
: - ‘obtain the: benefit, of the’ 1936 and. 1937: acts. mer ely through the partie se: a aE 
re tion of the lands they. would en] oy § aly’ vunfair advantage © over the other” 


a wtheee 


t a ie 


a be DECISIONS or THE ‘DEPARTMENT or THE INTERIOR [STI DL pid : 


Oe. 


Osage ‘Yndians ‘who. have ‘sole. ownership. of. es allotted: ‘taxable. e : 
, Jands.. Accordingly, ae ly. ), should be. answered in the. ers 


Eni pail 


“However, part. (b), of this question’ may ie eer in “the Sfigne oS 
atte: where trust .or restricted funds have been used. for the purchase eS 
from: the other owners of Jand in excess of the land: ‘to which the: ° * 
“Indian was entitled. by: virtue of his fractional; interest. In such case |. | 
_ the additional land would represent an investment of. trust-or re- 
_ stricted. funds. and its protection from. taxation would come within. ee 
the purpose of the 1937 act. . The Indian could in these.instances desig- 
nate as tax exempt a ‘portion: of the and. acquired . ‘by. him through” oe, 
“spastition, proceedings which. repe esented the. investment of trust Ors aie ne 


» restricted funds. 3 rh 


: * Qy May. fractional interests in’ ‘tracts of ‘purchased. taxable lands. be as , 
< . as. tax exempt? . If so, must the; fractional interests in agricultural, and grazing, pee, 


‘and be limited to. tracts that contain 160. acres or less? - 


ao - similar question. arose ‘in: ‘connection with the interpretation. and: egies 
~ - * Application of the: act of May. 10, 1928 (45 Stat. 495), as. amended 
_ by the act of May 24, 1928. (45 Stat. 733),: which. provided thatan 2: 
Indian: of the Five Civilized Tribes who. owned. restricted land shall _ ar 
- Select, and designate. tracts not exceeding’ 160 acres'to remain exempt . 
_ from taxation.. In the opinion of the Department of April 80,1929 ~ 
(Mt. 25048). it” Was ‘held’ that: tax exemption certificates might beck 
issued in-favor of each. of the several Indian heirs or devisees where 
_ the land was: owned by more than one qualified heir. or deviseé so long ~ 7 os 
as the tax exempt land of pny one such Indian « owner r did not at any ae 


“time exceed. 160 acres. . 


~. \ Tsee no reason Ste) this. Giune noni: ae be ‘ayia, eet - ao 
a “in the interpretation and application of the acts now involved. Ifit’ <r 


“were not held that fractional interests.in tracts of purchased taxable. s. 


ands could. be. selected. as tax exempt, the: intent’ of the act. would. be 
frustrated wherever two or more Indians purchased | lands.in common =.” 
with their trust or restricted. funds or whenever lands. ‘purchased - og 
with such. funds. descended to two. or more e heirs and the jands ane a 


“hot: partitioned. - 


* The second ae of this question i inquiring « as to he quantity om : 
“Tend which may’ be. designated. 1s also. answered by the .opinion Gis 
a « the Department: of April 30, 1929. It was there held, in ‘effect, that oe 
ca y each. owner of a fractional interest was: entitled to designate: astax 
exempt his interest in the land j in so far. as it did not amount: im acr e- oo. 


age to more than 160 acres. 


Ss  Wheres the interest of the Tada § in linds iuicha ad with  detitietal oS 
— - - ooflivde amounts j in terms of. acreage { to 160 acres or less, he can designate ose 
his full interest: in the land.. Where, however, ‘his interest.amounts.. -". 

toa more than 160 “a he may designate ony so much of his interes fe a 


ey a) Seay er ig Sas 
a ae ae 


be Vetpie ea “RESTRICTED INDIAN LANDS | CES Wee es ae 
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ag 


“as Sous ‘to, “160 : acres. He may do this either by design ating a - 


- - 2 smaller fractional ‘interest in the entire acreage, or he may. designate © 
. his full fractional interest ina reduced acreage. Thus, if-an. Indian 
_. owns a one-third interest in 640 acres, he may designate either a.one-" 


- - fourth interest in the 640 acres: or a one-third interest in. 480° of: the 


; 640. acres, The latter course may be preferable in order to avoid con- om i: 


~~ fusion’ as to. the fractional interest. actually owned by t the Indian.” 


ae ~ Where < one. Indian. owns: a fractional interest in’ a tract. smounting: 


“to. less than: a 160-acre interest and. another. Indian owns more than a 


i 160- acre interest. in ‘the same tract, the unused: portion. of. the. tax: ex- 


% : emption to. which the. one Indian: owner is. entitled cannot. be: ‘trans-" : 


ee ferred to the other Indian owner of the larger fractional interest... 


~ Another situation—If four Indians purchased. 160° acres. taking title” . 


os one-fourth each as tenants in common, all four might execute one cer- oe oS 
 tificate exempting the entire tract, in. which event, however, each | 2s he 


oe Indian would be charged with ‘only 40 acres and ale: ‘select. for 


oo : exemption. other purchased Jands up to the. 160-acre limitation fixed... 


by the statute. Or each of the four Indians might execute separate — 


. Tea certificates, each. certificate covering t the undivided. one-fourth interest 
_. ~ owned by each Indian. | 


Where an Indian has ipunchased: aise nie. interest 3 in: a trace swede” 


s a. i would have been entitled to select under the statute as tax exempt. - 
-.. butis prevented from doing SO. by. death, his heirs, if they are Indians, | 


ea may, ‘for reasons. stated in. answer to question. (6), make the: seléc-' 4 oe 
tion. In such. a@ case the selection i is made:in the right o of the ancestor - 


. sis e and the question. of: fractional interes t. does not. arise, 


(8): In cases where only. a. part of the putchasé. price: for: ‘the: property. has” 


oe ; been paid from restricted. funds, ‘may the fractional'part of the property repre-' x sa Hes 


- ~_ senting’ the restricted. funds used in’ 1 payment. of we consideration’ be: flestgna ted. a ee 


lage a tax exempt? Py ik Ore he 


The answer. to this question 7 been singposied in the. ¢ answers tou! 
“questions dy and:(2). In order to effectuate the purpose of Congress.” se ee 
2.0" protect as tax: exempt restricted. lands in. so. far as they are pur- 9 ee 
ie e chased with’ trust: or restricted funds: it. must. be. held that. where. part. eee 


ae _ of the purchase price of the. property has been paid from such funds: ae me 


“e - a fractional. part of the property, representing the proportion. of the oo, ey = 


7 a — price paid with such funds, ymay be. designated as tax exempt. oe 


i ~. oy properiea that $5, 000 bears to the entire cost of the property? . 


adie (4). ‘Where. city property costs in excess of. $5, 000, may a fr actional portién: a : c . oS 
a ‘of. the property be selected. as tax: exempt, such fractional portion being: the: eee 
- ~ Under the. same principles: as: those involved i in the pretadiie ¢ ques- | me Peek 
“tions, this: question. may likewise be. answered j in the. affirmative. : “Phe. 


os : a question is one. of interpretation of that part of the act which provides. ae 
-- -~ that the Indian owner shall select the “village, town, or city property, 


oe : snot exceeding i in 1 cost t $5, 000, to be e designated as a homestead.” an Tt this. — : co 


. 7 . — . ‘ . ’ . = | ees * ge 5 ~ e . ‘« a. > . 2 td " . - Ly 
A ao SG ue tines « ie 45, Sar ad ; ' $ : fay Bas : cee : : 


ge he 


eee "DECISIONS. OF THE DEPARTMENT oF THE INTURIOR - 187K ad 


o 4 — "angie should: oe intarprated : mean. “that aiere a “homestead hag es 
". gost more than $5,000 none of the property is tax exempt, the inter- 
oe pretation would create an arbitary discrimination: against those. ia hs 
/.dians who had invested $5, 500 rather than 4, 500 of their restricted oe 
es _— funds’ in al urban. homestead. : ores oe 


A 


“It is my opinion that Congress intatided to hota an oe 


~ | A oe of restricted. funds up to $5, 000, Tf more than $5, 000 of. such: funds oe te 
™ a “were invested, ‘so much of the property as. represented the excess .~ fe < 
~ would not be protected by the statute. Thus if an urban. homestead” : 
~oos. / eost $8,000 and $5,000 or’ more of the’ price had been paid from re-  ” 
ae . stricted . funds, the owner would be. entitled toa five- eighths nontax- a 2 
able ‘interest, in the. property. The remaining ‘three-eighths’i interest oo 


> = would be taxable and. subject to sale for nonpayment } of taxes. es 
| This use of: ‘fractional. ‘interests ’ is similar to, and: no more. com: . 


. | < plicated than, the use, discussed above,. where. Indians own: fractional ; - eae 
_ interests in agricultural and grazing land. ° The method of computa- ay 


tion has the advantage of finality in that from the time the Bae ad : : 


: is ‘pur chased the extent-of taxability-i is known. 3 | 
~The only alternative interpretation which suggests itself i is that the - 


saute: in effect: provides a tax exemption up to $5,000 of the assessed | 


a valuation of the property. . “However, the statute speaks. of. cost, ‘not ee 7 


_., value, which is a.totally different concept. Moreover, such. an inter- : 
pretation would have practical. disadvantages in application which. - 


a it. cannot be. assumed. were. intended to occur as part of the: func- ae 


tioning of the statute. The valuation of property fluctuates so that 3 


as - property. with a $5, 000 tax: exemption. might. sometimes be subject to 
taxation and sometimes not. ‘Taxing authorities. lave different bases ~ | 
of taxation and differing degrees of liberality in reducing ‘the as- aks 


» gessed value below the market. value, thus’ ‘creating: variations in the < 


RE extent. of the tax: exemption among. the Indian owners and: opening» oe 


is the: door to changes in the assessment. methods in order to.reach. -_ as 
| substantial quantities of: Indian property. “More. serious, Indian.» ey 


| . = owners would not know from year , to year whether their property <s - - : 
Was. taxable. until ‘after assessment was. completed. ‘The. conclusion. > 


ae ’ . _moust be that the $5, 000. statutory limitation should be applied to the ar . 
oe initial cost of the property rather than. to its subsequent value, «08 


(6). Where. an. Indian purchases town property at a’ ‘eost of less” than $5, 000, : es ol 


. : 8 2 and impr ovements are placed thereon bringing the original cost of the: property _ ae . : 
\. and eost. of the improvements to more than elo 000, may such property be. > selected De 


| ei: tax exempt? ge Le i ee & & ee i ea 2... 
The’ answer to eon ( 4). aribraben: the: answer ‘to. question: ( as re 


~) + since. there is ‘no significant. distinction between’ the investment of © 9... - 
“+ not more than $5,000. in an. improved urban homestead and the 

investment of less than. $5,000 in. unimproved. city property. with the eee 

. oe . investment. later increased to > 85, = ory the addition of E mprovements, . te ‘ 


So ie. Spe AE “PRACTICE ‘BEFORE DEPARTMENT | te eee he 


Pe ee ae : we - “September Uy, 1939. 


a) a ftev Mosags hes g ae 
el N oh i : 


ae a rauich a “the: virbaan: oe ‘of an Indian: as” a: bepresenite. A an wine - : — 
 vestment. of not more than $5,000 of restricted funds, whether-or not a ee 
such" propérty ‘includes - ‘permanent. improvements _ added after the ee 
he. . purchase: of the land. itself, may be designated. as: tax exempt. Th oe 
sig one qualification. of the: foregoing. i Ba ‘the improvements were oS : 
~*~ added subsequent to the date of the 1937 act, they would be taxable, 
eae even. if they. did ‘not. bring. the. total cost® above $5,000,: since. the. act ten 
es protects. only the investment, of restricted funds. prior to its date. i: 


, (6). ‘Do. the “penefits accruing. to. an ‘Indian ‘owning property designated . as ; 
> ada fax exempt pass" to the Indian heir or. coe, or ‘Indian er antee of ‘the engin poe EE 
, making the selection? 0 ao th ee 


. In'view, of the. laniuawe tt ips the 1937. ae this. qaton may y bees red 
Aas ed in ‘the: affirmative. The 1987 act. provides that homesteads . ee 


one purchased. out of trust or restricted funds. are “instrumentalities: of 2. 


the Federal. Government”. and shall. be “nontaxable. until. otherwise ie eee 
~ directed by Congress.” 2: Therefore, the. homesteads: ‘remain nontaxable ees 
so long as they are in Indian. ownership until legislation: is. passed pe 

terminating the exemption. © This construction of the act is in accord’ ~ 


with’ the construction of other acts providing: for tax, exemption, of: 
pote: lands until otherwise directed es eee | a 


«Assistant Seorcary.. 


"PRACTICE BEFORE DEPARTMENT BY “CONCILIATION. 
| COMMISSIONER | 


_ Opinion, September ty 1939- eo eae : ; a oa ae sae 


| Arronnnys—Practron™ “Berome: “Feverar, “‘Daranrments—Concnirarron Cones oO a: 


_ SIONER—Acr- OF Marcu 4; 1909, 


‘Since a conciliation commissioner ‘appointed by a court of -pankruptey -pureas” con | : : 
Pils ant. to’ statutory authority is an officer of the United States within’ the. 3 
2 - Ineaning of section: 113: of the act: of March 4, 1909. (85° Stat. (1109), and,. ag cP Bese 

_. such, is. prohibited from. accepting compensation for ‘services rendered: in eae 
+ relation to any proceeding in. which: the United States is directly or ‘indi- a 
‘rectly interested, he can derive no practical benefit from his enrollment Feld Beg + 


= an attorney and it is therefore proper: to. refuse him admission. 
ae ‘8. Yy. Germaine, 99° U. 8. ‘508. (1878). followed. 


_ Avrounzys—Pnacricn Buronn. ‘Deparraent. oF. “INtmaoR, Grams: Rewprrton, OF cee 


~ SERVICES AS. “ATTORNEY. ° 


Although a ‘eOnciliation. commissioner appointed by. a “court of eee eae 
" is-an officer of the United States and as such is prohibited: from accepting 
compensation for services rendered in any proceeding. in: which. the United = 
States is, directly or indirectly interested; he may nevertheless be admitted, ie 
ee practice | before the > Department. of the Interior in. any sepecial:: instance. ce 


a 


es oe DECISIONS, OF THE DEPARTMENT OF THE INTERIOR. tert. D, De oo 


“in : which’ ne can ake a ‘proper qiowins that he: will 3 receive ‘no. Cees = : re 
‘tion for. representing any party before the ‘Department: of: the: Interior: and: , 


‘the, parties- “he intends. to represent. are. So notified. 


- Arto pYS-—CONCTLIATION ‘Conmsntsstownn—PRACTICE. Bevore, ‘Deparment oF . na 


- INTERIOR. | 


. eas ee - : . s : ee 


- Although a conciliation commissioner appointed py a court’ of pankruptey | ie - ‘3 
an. officer of the’ United. States ‘and, as such, is. prohibited by statute from. 


receiving compensation, for: representing any. party in a proceeding in which: — 


eethe) United States is directly or indirectly: interested | and for that reason. a. ; | 
me was: refused. admission ‘to. practice before the ‘Department. of the Interior, wa a 
ce “nevertheless, he may. become. eligible for. admission to. regular practice pe. ale 

fore the. Department upon. termination of his connection. ‘with. his, office of. ee 


a _ coneiliation commissioner, De aah, Ae ae! Oe Rigg Oty Pecan os gard 


On ca une © 20, 1939, ee FE Kimble filed a an apatites a a veortifi- ae es 


: ae a to practice before: the. Department: of the Interior. “Mr, Kimble: ee a 
“. 4s at present a conciliation commissioner. appointed, by the judge of 
i the: United States District: Court. for the District of Idaho-under the. 


- provisions | of Section 203, Title dds ‘United: States, Code. * } Under this aoe 
“ section, bankruptcy courts: appoint: referees ‘known as. “conciliation - 


commissioners”. to. assist the ‘courts ‘in. cases ‘involving. agricultural, 
‘compositions ‘and: extensions ‘under the: ‘Bankruptey ‘Act. The ques- " 


-. tion has arisen: whether Mr. Kimble’s status as conciliation commis- | 


sioner. prevents. his admission to ating before the Deparinent’ of — 


othe Interior. _ eck 
The. act of March : 4, 1909. (he 321, ‘Bee 113, 35 Stat, 1108), Le 


7 provides: : 


Whoever, being : ine, ‘head’ ‘of a deparaient, or. other: officer or aos 


es “a the employ of the Unitea States, shall, directly or. indirectly, receive, or agree 


to. Teceive, | any. compensation ‘whatever for any’ services rendered or to’ be... 


> rendered to. any person, either by himself or. another, in- relation. to any pro-: he 


oe ceeding, contract, claim, controversy, charge,. aectisation, arrest, or other. matter. 


or thing. in. which the United States is a- party or directly’ or. indirectly inter.) - 4 
a ested, before any. department, court- martial, bureau, officer, or any civil, military; --. 
“or naval commission whatever, shall be fined not more than ten thousand =. * 


an dollars: and imprisoned not more than two years; and shall moreover, ‘thereafter- °. ees 


Ho . be incapable’ of holding any ‘office of. honor, trust, Or profit under he. Goyern- : on 
Be ag ment of ‘the United States. -[Italies supplied.] : = | , 


- Although the United States j is ‘not a. party) to all Landen: be aN oe 


. the Department, it is certainly interested in them, directly: or in- oe 
oo directly. ‘Thus. the case of United States Ve - Long, 184 Fed. 184, 186,.... a 


s : held it:a violation of section 1782 of the Revised Statutes, from which: ai ee 


i oo the statute. quoted is derived, for. a land- office clerk. to.agree to accept a . 


| | "compensation | for furnishing: information concerning the status of. Foes 
: ens to one Bi) desired to Purchase it under the Timber and Stone Act. ame 


= be 


pee: 


im aes oe Sa) oer ee en a i 
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“September 14,1989 ee 


i. mie ‘hn: application: for the: purchase of land from the goverment unger’ the. timber ay ae 
“>and stone act. is, in. effect, the. inauguration of a: ‘proceeding. through which to 0.” 


~-aequire the land fromthe government, and in which the government, is. an. eee 


oe interested party.. a is. an interested party. in two. aspects +. ‘First, in ‘its govern- ee eee 

“>. mental aspect, to see that the laws are enforced and obeyed; ‘and ‘second, in its. 9 0.8 

proprietary right,. ‘as: the, owher of the land’ the. title to ‘which is: ‘sought to bee: ee. 
ee a acquired. from it. ‘But, were the application to ‘purchase land from the govern- ee ee 


- : * -ment:not the inauguration - of a proceeding, it > a. matter « or thing. at least, in ; a a a 
ae) wich the government, is an. interested party. pe ots Es . 


ee “Accordingly, if Mr. Kimble is “the haad of a vdopateay, or. p thee © EAE 
er officer: or clerk ‘in the. employ. of the United States” he-could’ receive’ os 


“no. compensation for his. services in ‘practicing. before the. Department, . 


fe : “and he would derive no practical benefit:from his enrollment. as an at- 
: _tornmey. The Department | has previously refused. to enroll. an attorney 


. under such circumstances, and it would therefore: be proper. to refuse . 
to admit, Mr. ‘Kimble.’ Zoren Ray Pierce, 49 L. D. 500, (1928): H arlan,: 

‘ D, Heist, 55.1. D, 215,217 (1985). ae ! 
In United States v. Germaine, 99 U. S 508 (1878), the. Supreme 

| Court, in: holding that. a surgeon appointed by. the Commissioner of 
a Pensions was not al “officer: of the United. States,” considered. what” 

factors render an employee of the Government a an officer of the United © 

- States. The opinion. states (pp. 509- 510) =. | | 


A ‘The counsel ‘for defendant, insists that. art. 2. Sect, 2, of the Constitution; pre-. 
Seribing: how. officers of the United’ ‘States shall. be appointed, is: decisive. of the ° 


| a case before us. : It declares. that “the President shall nominate, and. by. and with 
ee the advice and consent. of. the Senate. shall: appoint, ambassadors, other’ public 


| -ministers: and. consuls, judges of: the. ‘Supreme Court, and. all. other officers: of the : 


a .. United States, whose appointments.’ are not herein. otherwise provided for. and. 


—* which shall be. established by: law.. -But the Congr ess. may, ‘by law, vest the appoint- . : | 
cen ment of such inferior officers. as they may. thiuk. ‘proper, in the President along, ae 


fn the courts of law,.or-in the heads of departments.” a aes 
-The argument is that provision is here made for the aippéintiaent of all oars ake eae 


i gt the United States, and that défendaut; not being appointed : in. either of. the . a 2 
fae ee modes ‘here mentioned, is not an ‘officer, though he may be an agent or employe Ce es 


-working for the government: and.paid by it, as nine-tenths of the persons rendering ~ : 


a as to the government undoubtedly are, without. thereby becoming. its. officers, | 


ee ae eke ane A a ee ae Cher 


“That all: persons. who can be said. to ‘hold ‘ani office under the ‘government: ee | 


ie about! to ‘be: established. under’ ‘the: Constitution were. intended’ to be’ included. a = 
: re within’ one. or. the other: of these modes of appointmeut: there can: be: but little a ee 
=< doubt... ‘This Constitution is the supreme law of the land, and: no. act. of. Con. 22 


- gress is of any validity. which. does: not ‘rest on: authority conferred. ‘by. that in- 


oe eek ‘strument: It is, therefore, not to be. ‘supposed . that Congress, when. enacting’ ane s 


e oot eriminal law for. the. ‘punishment . of officers. of the. United States, intended, to 


come punish: any. one. not: appointed in: one of those. modes.’ “Tf. the punishment: were: a a 


"designed. for’ others’ than: officers: as defined by.. the. Constitution, words to. that. 


en effect: would be used, ‘as servant, agent, person in the: service. or: employment. ee : 


Meat the government; and: this has been done where it was.so intended, as in’ 


= 4 the sixteenth section: of the act of 1846, concerning, embezzlement, “by. which 
9821245 —_8 > 2 Moen a er 2 


es 76 "DECISIONS: OF. THE ‘DEPARTMENT oF THE INTERIOR isn D. 


oe spe officer. Or. re of the United ‘States, ana all persons: participating i im ae ; 
tee ae are: made. liable. 2 Stat. DO a Ma, wth oe 


oe a ee cece we a ce ae eee a ea Bes res 


| ‘The: association, of the. words: “heads of. departments”. “with: the: “President _ Ase, 
ae and the courts ‘of Taw strongly implies that something different. is meant from. = 
3 S _ the inferior commissioners and bureau officers, who. are themselves’ the mere | 
iy aids and. subordinates of the heads of the departments. ee ee ee 


ee Toe Vee ee oe eee ee . aoe Seed Me es =, € io ae ee 


oo ‘United States v: Hortwelt- (6 ‘Wall. 885). is: ‘not, ‘as ‘supposed, . in ‘conflict ‘qylth beer 
a . these view's. “It is. clearly stated. and relied on in the, ‘opinion. that: Hartwell’s =” 
“appointment was. approved by the Assistant Secretary of. the Treasury as acting a eS 


ic - ‘head of that. department, and‘ he was, therefore, an officer of the United States. © ae 


|. Jf we look.to the nature of defendant’s employment; we think it equally: clear - 3 is 
/ that. he is not an officer. In: that case, the court said, the term embraces. the 


‘ideas’ of tenure, duration; emolument; and duties, and that the latter were. — . 


continuing: and ‘permanent, not occasional or. temporary. “In the case’ before ‘Us,’ ; 


Te the duties are not continuing and permanent, and. they. are occasional and inter- 2 - 
oo “-mittent.. ‘The surgeon ‘is: only” to act when. called. on: by. the: Commissioner of. : ae 


ae - Pensions in some. ‘special: case, as when. some: ‘pensioner. or: claimant: of .a ‘pension 


"presents himself for examination. | He may: make fifty of. these ‘exaniinations nag 


7 in. a. year, | or none. pane is “Tequired to en, no eae of business aor the wer 
public: use.. Pre es . = - a | 


. ‘Thus,. an Temples? who’ is 5‘ abppoinieed by a any, aoe the Hibiods 6 pre 
scribed. in-the- Constitution. for’ the. appointment. of officers is*an — 


> officer of the United States, Mr. Kimble has. been, appointed by a i. 


| - court. of law, pursuant. to the authority vested. in it. by act of Con-: as 
gress, On the basis of United. States v. Germaine, ‘supra, ‘therefore, eS, 


’ Mr. Kimble must be considered: an “officer. > This conclusion 3 is reln- - 
forced. by. the. terms of the statute. under ‘which he was appointed as 
conciliation commissioner. That. statute. specifies that. the. “eoneilia~ 

tion commissioner shall have a term. of office of one year * *..*” 

and. shall receive specified: fees “to be paid out of the pia ia 


“Mr. Kimble’s employment. therefore clearly embraces the ideas of - e 


oe tenure and. duration which the Supreme Court in United States va 


Germaine, supra stated are. implied 3 in the. term “officer. so “Tn: addi- - 


_.|- tion, a. supervising’ conciliation. commissioner is. to receive per ‘diem ae 


= allowances’ § ‘in accordance with the law applicable. to. officers. of the - 


~ Department of J usti¢e.” Furthermore, “the conciliation commis- . : 


sioner may accept * * * assistance furnished him by other Fed- ae 


- . eral. officials,” and the. deiden, orders of the Supreme. Court: are tO or 
govern “the administration of the office of conciliation commissioner.” oon 
2 [Italics | supplied.] ‘Throughout the statute, therefore, the intention” 
ae of Congress seems to be to treat the position of coriciliation commis-. - ae 


: -. sioner as-an. “office” and to. consider the -Darty, ‘holding the ae ae 


eee an. < ‘officer.” 


Being an “officer 0 of. the ‘Waited States,” Mr. Kimble eialy fills eas 


a <a within “the prohibition of section 118 of the act of March 4, 1909 ae 
— oo Stat. eeuess ‘Since his eps. as s attorney before the Depart- oe 


es wal Ceti atals ae “CLARA EHRHARD | ra ey ey Ue 


“November 8, 1939. 


. eee oonle -tisbeesanily. violate: this. statute: his: application ‘for: a- ‘ ee 
 ° yaission as an’ attorney: for: regular: practice before: the: Department © ae 


~ should ‘be denied. “This opinion: is based on the assumption. that Mr. fs e ue 7 
at Kimble ; is to receive compensation. for his. services as attorney before oS 
~ the: Department. “Should he desire-to represent anyone ‘before the =. 


Department in- any special instanices wherein he will not “directly or 
_ indirectly, receive, or agree: ‘to receive, any. compensation. whatever 
_ for any: services. rendered or. to be rendered. to.any, person, either by. dere Po 


: himself” or -another,” he will. be ‘permitted ‘to: appear before | the | oe 


cee Department. In applying ‘for such: permission, Mr. Kimble must ©. 
-.- . maake: sufficient: showing to. satisfy. the Department. to that. effect ands) os 
. . the parties he intends to. represent should be'so notified. ‘Should Mr 
ee Kimble. desire to become eligible for admission to regular. practice. cote 

- ~ before the Department, he can do so. only. by. termination of. his: ede 


: * ;eonnection with his office. as conciliation ¢ commissioner.. on : 


; phere oat 
UE. K. ‘Burtew, See 
| First Assistant Secretary. 


CLARA ERHARD 
“Opinion, November 8 1989 


7 Dace GtaimeLaeptsctén OF. N cortcENcE—PASsmNGER IN ‘Pawvare Car. 


” Negligence. of private dviver,: which ‘would. preclude allowance ‘of. any duit a 
submitted. by him, cannot be imputed to passenger who presents: meritorious. PDE ee 
claim’ and is ‘shown: not to have: been” engaged in Joint ‘enterprise, nor 


involved in aireeBne operation. of. ‘the private car,. 


- Mancow, Solicitor: ae 


Mrs. Clara Ebrhard, of Findoki i Nebraska, has filed 2 a ‘lain dgaihiat:: 


| the: United States in. tha: amount of $497.95, representing personal 
- Injury in the amount of $465: and damage to personal’ property in 
_ > the sum of $32.95, as.the result: of a collision with a Grazing Service» 
os truck operated by Lee Price, an enrollee ; in: the: Civilian Conservation — 
_ -Corps. The question whether. the claim: should: be paid under section - 


16 of the act of J une 28, 1987 Oo Stat.. 32); has been submitted to 


nt me for opinion... 


The collision ee on Agee 24, 1938, on nc tighway 0 No. 24, “ae” 


. | : point nine miles from. Palisade, Colorado... The record. shows. that 
the claimant was a passenger: in the private. automobile ownéd. by. 


JH. Sanneman and operated by his.son, ‘Herman Sanneman. | Ms. 


aes Hhyhard’s description of the. accident reads in part: 


’ S it - 7 Government occ truck was. approaching us’ “Erom:! ‘thie northeast’ 
-- on ‘the wrong side of the’ road. The’ driver of the. CCG. truck did ‘not. respond 
 to-a blast of the: horn. put: kept: coming. right" on and ‘crashed. into. the ears in’ 


ae - whieh T t was. viding, causing, it to make | one complete turn-over and come. to” 


AIMS pote Ba a ea en the ep Bg . Shay : : ; As . 
: a i : a eet cee ere A _ a BF pa Be 


e) aca : " DECISIONS oF THE: "DEPARTMENT: OF. THE INTERIOR (OTL D: 


ee a rest on ‘the. bank of ¢ a ‘fnountain | a “There was. ponine | to. obstruct the* 
cee, ccc, driver’ 'S- view. He admitted. and testified at. a hearing after the accident. 
“that he was. looking. up at. the ‘mountains: to sée if there was any possibility _ . 
eo : of a slide and. did. not. see’ us. in time’ to avoid atrlising our: boat) and admitted» 
tes. a ey he’ was on: the wrong. side of the road. oo, yom. . ee 
ee According to the report. of F. Ww. ‘davigen, supecwendant oe ae ae 
ee Grazing Service: ‘camp, it was definitely: established at: the hearing — 
pee “that both of. the drivers were ‘negligent. in: driving . on: the wrong — 
“va = side: ‘He says that the Sanneman car had. pulled to the right and - 
2 stopped, ‘after which it: backed well out beyond: the center of the | 
ees highway- and started ahead. again toward. the oncoming | Government — om 
-*, vehicle: This appears to have confused. both drivers, Mr. deFriess | fs . 
ee says, and they attempted to pass each other on the’ wrong ‘side, nejther : - : 
Nee of them taking the. precaution to. stop in order. to give the other’ driver 
vec time. to straighten out. -It appears from. the. record that. such repairs: ’ 
as were necessary to. place the ‘private car: in running. condition’ So. 
that: the Sanneman party could proceed on its journey were ‘made - a a 
- ‘at the expense of the Government. at the Grazing Service camp, it. 
oe being. agreed: that no. claim. was to be. made by. Mr. Sanneman for 
eee car damages” sustained. an ee 7. ae, ee 
Jose.» The instant. claim. ‘Sor parsonal: injury ; is subphitted i ‘Mrs. hr te oe 
| i hard who appears to have been a mere passenger in the Sanheman : 
oe a car a not engaged in ‘a joint enterprise-or in any way involved _ 
ee aa ‘directing the operation of the private car. ‘She bases, her claim: 


| : ‘upon the negligence of the Gover nment. driver. ~The. record: clearly 
- establishes such negligence. “Even assuming that the. operator of the 


_/-Sanneman ear, in which the: claimant was a, passenger, was guilty of 


- contributory negligence, the weight of authority appears to favor. 


“the claimant, in that “the negligence of the. driver of a conveyance 
 ™ eannot be. ‘imputed tO. passenger therein.” Colorado Springs a 
oe. Inter. BR. Co. v. ‘Cohn, 66. Colo. 149, 180 Pacey 307., Also, in. Denver 
ee City. Tramavay Co. ve - Armstrong, 21 | Colo. ABD. 640, 128 Pac. 136, 
oe 188, the. court: said: 7 | 


“And we. think it may be: ontely said. that’ at: ‘the. present time the nareas weight, 


i if not. the unbroken line, of authority of all of the states in the Union, as well - : | 

gs of the federal courts,. is opposed to the imputation | ‘of negligence from ‘driver - = 
ne” £0 passenger, either of a public or of a private conveyance, unless it appears. .._ 
7° "that the. relation of master ane: serva it or: ‘principe? aad agent; or association | oe <, 
nee S ina common enterprise, exists. 3 , 


The following. is ‘xc om Babbitt on | Motor 5 Vehicle Law a et) 


“ pp. (1149 and 1222: ee aa ee 
co eee | ‘The passenger has a vemedy for. any injuries sustained by. him, against either 
ee the driver of the vehicle of which’he is the occupant, or.a third person. causing - 
ee the’ accident, or. both, and may ‘recover.from the: one whose negligence ee the: 

oF ee Srozimate cause of his injuries, if. he himself was. not negligent. *. *® 
a aR in ‘this: country. the" United. States]. the a welght,. of authoxty 


a 


onc a aCe Pee poe “UTAH. ork REFINING co. 1 : eee a 


December 1, 1989. 


: holds’ that’ the hegligerics of. the ‘driver ort an. ‘automobile: is “hot. ‘attributable te 
- ae oi ‘passenger, Se as to’ bar: the. right: ‘of ithe: latter: against. a third. driver. whose 
Bs ae - concurrent, negligence cqused: the.. injuries complained of, inthe. ‘absence: of any 
; o showing: that. they were. engaged in a joint. enterprise, or that the passenger had- 


: | anything. to do with the: operation. of. the car, 123 that he: had any , control, over 
or right to direct the driver. in: ‘its operation * eee ag A TS as tac taeeee 


Te: having. been concluded that. the al pants personal i injuries. and 


< ; oe proneay damage were the result: of negligence on ‘the. part. of: the | 
sere _ Government. employee, to which negligence she in no way eontributed, 


7 It is. my: opinion that. Mis: Ehrhard’s. claim should be. paid: to. the” 


-” _ éxtent, that it, is properly supported by authenticated bills for medical 
“and. hospital services and by evidence of damage: of personal. property: oes 
“She submits verified statements of account-from St. Elizabeths Hos. . ys ee 

~~ pital for $27.50 and. ‘from Doctors L. E. and P. D.- Marx’ for. $87.50, 
a total of $115. Her sworrr statenterit also’ indicated that her clothing » 
oS Wis damaged to: ‘the: extent of $25, and a new suitcase, purchased 
~ for the trip. at a'cost of $7.95, was also. damaged. ‘She. states: that — 


‘this. property: may be inspected at. her. home. in. verification, of her* 


‘ “ . statement.that it was in fact damaged. It therefore appears proper | 
- '* to add the sum of $32.95 to the item of $115; making a.total of $147.95 
ae LO which: the claimant i is: entitled. ‘The item: of $80 for: nursing service 


eye 


oe should: be rejected . for ‘the reason that. ‘ite is. not: supported by. any, 


; --evidenée of expenditure: by the claimant. The same is. true as to: the: 


—. -elaim for $270, ‘which presumably i is for pain. and suffering. The act. 
of June 28, 1987, supra, provides: “that the amount: allowed ‘on.account.” ere 

oF personal DUEry shall Ue limited to necessary medical and hospital ay 
eat "expenses. oo | | : | | eee 


Upon. acceptance i he Goaae of the. educa auioany in: full: 


= | settlement of her: elim, it should be pall in the : sum of S147 95. 


_ Approval: Dee 
_ SonN. Ww. Fines. ee ae tien 
sen Under r Serctary. 


“UTAH, om REFINING coMPANY 
Decided December L "1989 


a e “Punto | Lanps—Rrcers OF -Way-Srarorory Consrevortow, pee es v ete 7 
: ~The act. of. August 24, 1985 (4. Stat. 674), impliedly ‘repealed: all: preexisting” 


_ legislation: which. granted, by. its. terms, rights of way over the public lands’. 


- for: the transportation. OF oil. “The. granting of ‘such. rights of. way. is a 


“matter within the discretion. of the Secretary. of the Interior. : 


/ Pusrie Lanps—RicHrs. or ‘Way—Trespass. a. Sa ea. Gen — ee 


_ The. occupancy of. the public, lands. for: the construction of a: pipe ling. ‘before 
_ approval. of. the: pipe} line: eunight~ of ‘WAY. apelica tion’ constitutes. a. trespass. 


ae Catan : io 3 o SS pe 


tS . ee 
Pied CAE ee, oe 


eee. oe -DEOISIONS: co ‘THE DEPARTMENT. OF THE INTERIOR, [671D: 0. °, 


ee Pustte: ‘LANDs—Tanspass—Daacaces, 


aa Tors, Secretary of the. Iaterior: 3 


_ Where a0 right of way over public lands is “eéeupied ‘betore thé application. ae 


therefor is approved, ‘the rental: for the. entire right of: way accrues. from | oes 
date of. initial: entry. and ‘the. Secretary may ‘impose : appropriate conditions. : es eae 


4 : Fi 


“to the granting. of the application’ which. will Egret the United oo. 


* The: Utah Oil ‘Refining, Company, : on. wore 1 and. 1, 1939, ‘filed ee 

Pe applications for a pipeline. right of way over. some. 130° miles of the 
nee public lands of. the United. States. ‘These: were suspended. because gary 
“~~ ineortplete. On: or about. August va ‘and while action. upon these — 


: applications was in suspense pending the filing of a. proper applica-~ | 


oe ~ tion: in the. General. Land’ Office, the Company, through its agent, 
as pipe- line construction. contractor, entered upon the: public. lands 


“ s involved' and’ began construction: of the. pipe line, which. has since = : 
ane a. been. completed. When. these facts. were. called’ to my. attention, See 


C ~ directed the Company, by a telegram dated November 15, 1989, to : 


cease operations: upon the public domain and. to refrain ee ‘using ~ 


~~ the pipe line, pending determination of the. applications. The. Com- 


_ pany was thereby further notified that it would: be given.an oppor-)” 
nese tunity on. ‘November 20 to ) show cause before x ‘me ny its application oe 
should not be denied. ae. 

a The: applicable. law is eection: 28 of ie ae + of February 25, ‘1990. 
"ON (41: Stat. 487), as amended by. the act of August, 21, 1935— (49 Stat. 
| ae Prior to. the amendment of 1985, section: 28° read as. follows: 


‘Section 28 ‘Rights. ‘of: way. ‘through | ‘the. ptiblie Tangs | are granted ier 
be for pipe-line purposes for the transportation. of: on oe “to any. applicant | 
-. possessing the- [required]. ‘qualifications — * fonder’ ‘ich: regulations as... 


to, survey, ‘location, and use a8 may: be reseed by ‘the. : Beeretary. of. the : 


ace Interior. [Italics | supplied.] 


-_ nder the 1920. act. the priiction, soquisseed 3 in by ae prac 
- had been for right- of-way applicants to enter’ upon the public lands. - 
; simultaneously. with © the filing. of. ‘their’ “Applications: and ek oe 


: _ awaiting: action thereon., oe gfe” * oe 
yoo» Section 28 was. acoanded, however, = by the act of f Angust aA, 1935 eee eh 
7 (49 Stat. 674), to read. as follows: a a” aes 
ae ; “Section. 28, That tights-of- “way. drone. the gable eres * ee | - | 7 i 
oe granted by the Secretary of the Interior for ‘pipe-line - purposes | ee ee 2. 


nt der’. such ‘regulations and..conditions as to survey, location, application, and. oes . 


> us@ as may. be prescribed by the. Sectetary of.the Interior *°.* * Pr ‘ovided 


; " “further, That no. right-of-way. shall hereafter ‘be granted over ‘said. lands. for uae Bes 
the. transportation: of OL es except under ane. “subject to the provisions, Pega tea 


foe, limitations, and ‘conditions ‘of this section” Pas » [Italics supplied.] 


. ; The: change i in the wording of the section. is. en nee Tt i is chien 77 & 
-.... that under séction 28, as. ‘amended; pipe- ‘line rights. of. way’ over ‘the : aie ne 


hs public’ ‘domain .are no longer. granted as a. matter of. right. but. that. . 


N 


oe instead their granting 1S. now. a 1 matter within the discretion of the ee a 


co , 791 a, “UTAH. OIL, REFINING. CO: a wee BL ee 


‘December EF 1989 


ie ne of: ‘thie: ‘Tntétion: “Moreover, it is: -dbvidua that the 1985 3 wo 
- - amendment impliedly repealed any. preexisting. legislation | whith <>. 


: ae granted, by its terms, rights: of way over the public lands for: the oo 
a _, transportation of oil. “Of. act of May 21, 1896. (29. Stat. 127). i" a 
~ Pursuant to section 28 as. amended, regulations applicable to: pipe es 


oo _ Hine rights-of-way were promulgated on May 23, 1938, and published a 
«in the Federal. Register. on June 1, 1988. 3 Fed. Reg. 1035, (1988) .5.005 8 02 
0G. Le Os Cir. 12874, 56 I. Dy 533. Relevant. paragraphs of these: Ge Ss 
ier ~ regulations. required. the Company: to file” maps showing. the survey =) °° 

of the right of way, properly, located. with respect to the public land. 


os : pak ae certified" copies of its charter. or. articles of incorporation, — ae : 
Paregeoul 1:8 snl 4561s, 0, Cah 10s.” Pasegrepth BE 2 


| ‘hese regulations provides that 


~ Any. occupancy or use of public lands, including reservations, parks, or r national mee 


. ‘forests, without. proper. authority, constitutes a: trespass. 


on Clearly, the. occupancy. ‘of the. public. Jands for: the ‘construction: of , ‘ 


» “dhe pipe. line. before the. ‘Company’ s: application was. “approved con 

_. stituted a trespass.. At the hearing ‘before me on November 20° the — ie 
2 Company appeared: ‘through its. authorized representatives. and ad- 
=. mitted the commission of the. trespass. ‘In. avoidance: it contended = 


at the hearing that it was unaware of the’ ‘changes’ ‘which had ‘been . 
Se ‘effected by the. 1935 amendment in-the law and practice concerning 
- rights- of-way over. the public’ lands. Further, ‘it showed that: it had: : 


“not itself committed the. actual: tréspass put had retained and relied = ~~ 
oo upon. an experienced pipe. line construction contractor for the build: 
ing of the pipe line. 'The fact. that: the trespass was. committed: by + 
its: agent and not by the Company does not relieve it ‘of liability there. ~~ 
for. Although the Company apparently had no deliberate. intention to. 
cats viblate either the law or the regulations, theré was'a careless disregard pee 
a of the rights: and interests of the United. States. No one ‘has the right | oe 
lt 0 appropriate. public lands for private use. without ‘specific statutory. 
authority so to-do:and then. only: in:strict, sc aencicl with the terms. et we 


= such: statute and regulations. 


| _ Although there was car alone wrongdoing ‘ in this case, che ee a 
© oi tions will not’ be: ‘denied because: of the trespass. committed: “How-.. 


a ~ ever, the-facts do warrant: the imposition of appropriate. ‘conditions ae 
is = to. the granting of. the application which will indemnify. the United : 
Beh OD States. . Accordingly, since “it. “appears: from; an investigation: that 20 e 


8 the: pipe line is.in the public: interest and will benefit the people of  - 


a. both: ‘Wyoming. and Utah, the Commissioner of the General Land 6°. 2 
Office’ is hereby instructed to grant. the: application. upon. condition ne oe © 
_ > that the Company pay.in advance the-rental required*by the regula= 


a . tions (G. L. O. Cir. 1459, ‘August 7, 1939), such rental to commence for: oc oS 
- 8 rs - the entire rights of Ewa: as s of E August q; 1989, the date of original enty ap ee 


a re : ie aS Seah awbs ag 
er . . + . 
ee y 


eRe _ DECISIONS OF THE DEPAREMOBNT OF THE INTERIOR: err. d. eg 


“upon: the public lands, lee the sum of $500, ‘this ping a fair ‘timate — 
: Dee the damage-and expense caused the United States by the trespasss. 0510. 


ae oe conditions’ are in- addition to® such: other™ conditions to es ee re 
er a ‘granting. of the might “of way 2 as may: be SADPTOpriates | a ee 


_ AUTHORITY oF THE DEPARTMENT TO DISSEMINATE 
| INFORMATION | BY: RADIO. ae 


. Opinion, December o 1989 


3 _ Avrnonrry OF THE ‘DEpaRraiiir TO DissmarNare INFORMATION. 3 Sin : ee 
The Department and the: Secretary of the Interior have authority. to: disseminate’ 7 
ee _ information generally to the public except that (1) a “publicity expert”. may | 
- snot.-be. employed ‘unless: specifically - authorized by Congress, and. (2) any... 

2 attempt. to stir up private citizens, to” influence. Congressional: ‘legislation is « 


“Bot Ordered. as a 


~ prohibited.. Except as ‘so limited, any method or means which, as a matter ~~ 


Of. administrative’ discretion, is: “determined, to be. feasible, desirable, ORs 
“economical may be used to disseminate information, i 
ie Bnoapcasrinc—AUrHonITy OF. THE ‘DrEeaRTMENT TO DIsseMINare. InvorMaTton. 
na ‘The Department of” ‘the Interior’ is s authorized. to disseminate information by ae 
oo _Ineans of radio. 7 ee On ee ee ene ee re 


a . APPROPRIATIONS FOR DEpaRr MENTAL Funon0n Constrruras ‘Lneistarive APPROVAL, 


-Enactment. of appropriations for functions: of ‘which Congress: has. been made =. e 


- cognizant constitutes legislative app oval of such 1 functions. 


ae “STATUTHS— ADMINISTRATIVE INTERPRETATION. g Sane ae. Seat 
An ‘administrative interpretation. ofa. statute: embodied ‘ ‘in. a  denecontianea ane 
“ypractice | by Government. agencies,. known. to’ and acgitesced. in. uy Congress, an 
has. the force and effect of law. et : | choo el te oe ee ares 


et “Mazoo.n, Solicitor: eee ey es ee: 
ie My. opinion has been otribabed with respect i “ahether the re ae a 
re ae of the Interior ‘and the Department of the Interior have author: . | 
ity to’ disseminate, through. the medium’ of the raflio, information —_ 


ioe ‘pertaining to the various functions of the Department and its con- ee 
.. stituent. bureaus. Iam of the: ‘opinion that both the Department: and a 


ae - _ the Secretary have such oy subject: to two Imitations a Pers 


after discussed. | ne 
“No specific a authority. for ‘departmental’ bivsdeasting: 


ee However, to the extent that. the Department | has statutory” MG oo 
authority to disseininate information generally, it. may in its disere-. 
tion deterniine. the most: economical and effective means by which to. 
do SO, “whether by radio or any other media, and for that’ purpose may 
use funds appropriated generally for administrative’ expenses. . (Deci- 
‘sion of the‘ Acting Comptroller: General; A-82749, Jan. 7, 1987, cited | 
with icapproval, byt the Dee ais General in Decision of June. 24, a Te 


“og 


vege! gay ; - DISSEMINATION OF INFORMATION: BY ‘RADIO. Mie BB ese 


December 7, 1989 


ve | 1960; 18 Conap. Gen: 97 g : (ap8y. ): “It.is therefore necessary ma ee : oe 
ce ae mine: the extent ‘of authority to disseminate information generally. ee 


— By. various statutes Congress has specifically imposed. upon bureaus. , oe = : 
of the Department the duty to:collect, interpret, distribute, and “dis- -- 


germinate information,” and. to ényomote” the functions for which the oe. 
bureaus. were. designed. ‘See act of: August 25, 1916, establishing. the as 
: National | Park Service. (39 Stat. 535, 16 U.S. ic sec. 1); the Bureau ee aos 
oo of Mines (80 U.S. C. (1984), secs. 3, De 8)3 Geological Survey (Bowe BE 
ieee Baas OF (1984), secs. 41,.42, 45; 44, U. 8: Cc eal) sec. 2288) 5 Office 


; of Indian Affairs (25 U. s. CG (1934), sec. 18),2 sg OS Gee 
Ta addition. to these statutes, appropriation acts: hos regularly OS eae ane 


oe . a authority: and funds to enable the Department to fulfill, tes o : 
duty to keep the people acquainted with its functions. “Typical i 1s the oak = i 
aie _ Interior Department aoe er Act of 1940 (58 Stat. 685).: Spe-™ oe 


cific provision is made for the “* * _ coordinating and interchange ie eas 


: : ‘of: inf ormation. relative to * # * the conservation of oil and mans 
CRORE ae ‘The funds appropriated : for the National Bituminous. 


Coal Ciithtenich are. to be spent “for: public instruction and informa- = vps 


- ton deemed necessary . wae eats performing t the duties imposed ‘i - ce 
by * * * the Bina Coal Act of 1937 . 2) which ait: oo 


Pe thorizes: the performanée. of all acts “deemed. necessary to ‘promite. the. > 
-use of coal and ‘its derivatives, and which regulates the “disclosure: of: ~ 


co information” (50 Stat. 74, sees..2 (a), 10,15 US. C. (1984), secs. 829, 


a _ 840). Expenditures: are. ‘authorized i in- the. appropriation act: for the : | ae : 
ee promotion of. fire prevention, for the development of agriculture and. : es 
ie “ stock raising’ among Indians, the ‘conducting of agricultural experi- 


é a ments and demonstrations, the conservation of Indian health including oe if | 
the use of “circulars and: paniphlets: for use in. preventing © ee ; | 
- diseases,” objectives often best. achieved by education: and. the dissemi- 4 


~~ nation of information. The Bureau. of Mines, further, may incur’ 


7 expenditures to’ a“ ‘pre omote' safety and health . Fo ec and to: teach 


mine safety * * — methods ~ ‘a “and. to ee statistical ee 


studies and- reports ee ois and: inquiries and investigations, and) .0 5). 


oh the: dissemination: cof information el ae indluding: studies te oe 
oo  meports ae”  Ftalies supplied.) Pee a re 
The National - Park: Service is “aiinilanly, authorized to. incur. exis Ss, 


ie “penditures - for’ ‘ ‘motion-picture | films * * -* and. *de- - oe 
.. weloping the educational- work of the National Park dastia® ie 
. Gluding. “educational lectures: # #2: Bands” appropriated. for’. Eros 


: a the Virgin: Islands . may: be. “ibed : a “scientific. investigations.’ of” et 
Lee plants and plant industries, and diseases of animals; demonstrations) 
en oy practical. farming.” And: all amounts received . ‘by the Alaska. 9° =>. 
Railroad during ‘the fiscal year 1940 are to remain available until = aoe 
~. expended . “for. the’ benefit. and. development . of -*: ee travel’. es 
gor: - result best. ‘secomplishiod by. dissemination of informa- a. 


4 oar 


: ete Bes "DECISIONS OF THE: DEPARTMENT. oF. THE TNtERIOR BTL peer oes 


ee as on “(See ‘Anoaal Report, Secretary. of Tiiterion, § year ‘ending June ae 
ae 30, 1987, pp. 350-351.) The 1940 Appropriation Act also makes al- 

ei etet. “lotments of printing. funds. for the distribution: of. information: col : ea) 
eos Teoted ‘through: investigations and surveys. by ‘the | Bureau “of 22> 
oe, "Reclamation, the Geological. Survey, and the. Bureau: of Mines.’ The ace 


‘use. of. printing funds for distribution of. materials giving informa: es 


ee . : 7 tion concerning departmental functions has’ been, frequently approved — F . 
“by the Bureau. of the Budget. - (See letter of. Acting Director pel ae 


Ae | to the Secretary,. March 10, 1988. )y- | ee a 
~The appropriations for the Buireai. of Fishiarisa aa the Bidlogical ef f 


aa Rear contain: additional ‘authorization for the. dissemination 20by a 
ae. information. ‘The Department.-of Commerce. Appropriation. Act’ of. 
oo 1940. (58: Stat. 885, 918), which lists the funds appropriated . for: the. | 
oi. Bureau of Fisheries, now in this Department, provided. funds “For. ~~ 
ee ‘collecting, publishing, and distributing,. by telegraph, mail, or other-" Seo 


Ate wise, information on the fishery industry, 28.8 Phe Department . 


of Apriculture Appropriation Act of 1940 (53: Stat. 939, 963), listing” 


| the appropriations for the Bureau. of Biological. Survey, now a part: ne 


of this Department, provides funds enabling ‘ ‘investigations | of enu- : 
~ merated biological. pheaaména, a for “demonsty ations” in ue control ae 


~~. ot pre edator y. animals. - | | 7 | 
| _ Thus, by. express language and by. requiring ‘the ipatormnnes of ce 


_ functions which necessitate dissemination of information, Congress 


has imposed. upon the Department. the duty to distribute information 77 
in connection. with numerous. departmental functions. . 7 ae. 
 * The existence of this duty does not, however, ‘restrict the Depart- ea 
_ ment’ to the: distribution of: the ‘specific types” of information listed 
above. The history of the Division of Information and its treat--- 


ment by: Congress and: the General Accounting:.C Office: make’ it clear ; aL 


~ that. authority. exists to use general funds and to maintain a centr al 


Bs a agency to disseminate departmental information. generally. 5. ee 
Since. 1985: the: Budget has included items. for the salary. OL a ee 


a “Diredtor: of Information, In the appropriations for the ‘Department, we 


| ~ Congress’ ‘has provided. funds for salaries in the Secretary’ s Office out 


ao of which the. salary of the: Director. hag been paid, ° In 1987. the: io 


Vee “Division of Information was: set’ up’ by the Secretary to bring to- 


Se “gether and. disseminate information. developed by the research, ser- cea 
al wice, and | conservation functions of the. Department. (Secretary’s Or- 
poder No. 1218, Septeniber 24, 1987), and i in. 1939’ and: 1940. the Budget ne 
- dneluded items for the salaries of some 20 or 21 employees for this oe 
augers i Division. | The: functions: of the. ‘Director and. the Division ‘were |. oo 
oe thoroughly discussed: in: the House hearings: on the. appropriations — —s 
. . for 1989 and 1940 (hearings, 75th Cong.,.3d sess., on Interior Depart-  < 
8 ment: appropriation bill for 1939, pp. Q1-23,. January BL, 1938 ; een 


- 7 earings, ‘7th tas Ist ‘SESS, on ‘the Interior Blaeteaas appro i 
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ee :Srlation’ pill ‘for 1940, ‘pp. 21-99. J: anuary 98, to0y, Atha ihigs. © ao. 
“ore - discussion, Congress, in appropriating the. cansolidated: funds for the. es 
.... salaries for the-Secretary’s Office;-included funds ‘out of-whichshave 
~~ been” paid the’ salaries of the: epreyes in. ‘the. Division - of os 


- Anfor mation. - ee 
‘Furthermore, Gavan tha: ‘past Som years an tormaion ee Beer ee 


oe es. provided : by: the Department. not: -only through. the Division - of. In- : oa 
7 .. formation, but also through: the Division of. Motion Pictures (in the. : 
Division of Information since July 18, 1939, ‘Secretary’s Order ‘No. 0s 
oar is 1404). aud through the Office of Exhibits: “Morecver,. prior to the a 
| transfer of the Office of Education to the Federal Security Agency, 


- - informational and educational functions were. also. exercised by. the: = : 


: Department through the Office of Education. 


Congress. was made ‘fully cognizant: of all. "Hele activities ‘diag ie 


~~ the: reports | of: the: ‘Secretary, through appropriation: hearings | and <.* 


| . ‘estimates, and’ otherwise, and, -with. the. knowledge. thus’ obtained, 


ae have been paid. 


a continued. ‘to make annual ‘appropriations for salaries and. expenses. re 


from which the salaries. for these activities, listed in, the Budget, 


y 


Such. action by. Congress clearly constitutes legisla-. 7 


— ‘tive approval of these. information- distributing . functions * (United a4 
ae States v. Bowling, 256.U. S. 484, 489, 65 L. Ed. 1054, 1057 (1921)). 
” The General Accounting Office, furthermore, has eed no objec- . 


tions to the use of: departmental funds. to carry. on. these activities, | 


i but has approved. the: various. accounts. ‘submitted. “Such action, in. eo 


ae effect, constitutes a ruling that. such expenditures. were authorized 


by Congress. “In. a recent instance the Secretary. requested. the opin- oe 


- jon of the Comptroller General” as” 10: whether the appropriation } oo 


oe | ‘allotted - to the Bonneville: project could. be. utilized for. making motion — . ee 


| pictures: of the. ‘construction: of the. Bonneville project “for infor- . aa aoe 


—..- mational and instructional purposes.” In. response, the Comptroller. re 


‘General ‘ruled on May. 12, 1939. (18. Comp. Gen. 843° (4989) ), that. pee on 


the Secretar -y, under the terms of an act which permitted expenditures oe 
“for such other facilities and services as he may find necessary for. 8... 
‘the proper administration of. this act,” had authority to-incur:the |. ~_ 
ao expenditures « on motion pictures. “for informational. and instructional .. oe 
“ot aa * purposes.” - The Secretary, in‘ the administration of the component oe 
“parts of. the Department, has" ‘statutory authority. substantially AS cP 
oe broad: in many ‘instances as in the case of the Bonneville. project. ek 
-- (See, e. g., Reclamation-Act, June 17, 1902 (c. 1098, 82 Stat. 388,390, > 
la) AO U. 8.0: (1934), sec. 373) ; -Taylor Grazing.Act, J une 28, 1934: (8 8 
~.. . Stat..1269, sec. 2, as amended June 26, 1936 (49 Stat. 1976) ) 3 National © a 
ae Park Service. ‘Act, August 25,1916 (39: Stat. 535, sec: YS ; Mineral ee oes 


ie Act, February 25, 1920 (4b Stat. 437, sec: 32). ae ce 
: “The. very” functioning ofthe. ‘Department. as. a Sehole is: s closely." e 


oe tied up: he the conservation and economic: use, of our. natural Te- i oe 
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ee age ‘This necessarily 1 requires. Sean and ie distribution ee 
oe ».. knowledge concerning the utilization. of proper. conservation meth- - ee 
ods. Such an educational program is mouch: more economical: than cee. 

Par ‘belated. and. expensive ‘efforts ‘to. replace, resources, “some of which en 


“ - go “may, be irreplaceable, ae 3 le 
The authority. of the. Secretary, however, ; Is. aioe aD in nolusive.: At. a 


see least: two limitations exist. First, the Department: may ‘not employ ee 
iy, > ee “publicity: expert” unless specifically. authorized. by Congréss (88... ~ 
oo. 2S Stat. 212, ¢. 82, see. 1-(1918), 5 U.S.C. (1934), sec, 54); sand, second, © |» 
eee the Department: may not attempt to. stir up private citizens to ‘ influ- a 

Pe ence” congressional legislation: or appropriations, U. 8. co. “See. ae —. 


ee. 201; 55 LD. 102, 104 (1984).) on 
ne ae phe purpose ‘of the prolibieon against. ‘employment, of publicity. - ie 


as experts” 1 is revealed by its legislative history. From this it clearly’ 
ee -. appears that the statute was not intended to prohibit. dissemination a 
o of all. information concerning the functions and duties. of. any gov- .-'.. 
ae ernmental agency: but only the hiring, without. specific congressional Sate 


: = sanction, of “press agents”: or “publicity experts. to-extol and: exploit”. - 


ee their agency. It was specifically. stated by.the proponents of the:bill os 


pe that there was no objection to the employment of “experts or ‘editorial 


. owriters forthe purpose’ of making ee bulletins more readable.» 
none - to the: public: and more practical in. their make- ae * * to make 9° 
available the work of their department ai “to reas the mind... 2 
_ of the average readet) * * giving to the coinay, information aso 


ceo to the work of the defiartment” (Congressional ‘Record, ‘September - 


pe & 1918, 68d Cong,, Ist sess., pp. 4410-4411). 


The Director of Information of this. Denaeomee booed Pie E 


7 ae information- distributing. functions of the Department, including pub- Se 


.. lications, ‘announéements, press’ releases, radio. broadcasts, the pro- 


_~ duction of graphic | materials, and motion pictures. It is. clear. ies 


pe! therefore that: his . activities are not condemned’ by: the. ‘statute. 

: : - Administrative interpretation by. the other Goyernment. agencies. sup- oe e 
1, ports this conclusion. I have. foutid® no congressional] authorization ©. — 
for any Government. agency ‘to hire‘a “publicity expert”. Yet infor- 

ae mation. offices or divisions are maintained. by almost.every Govern-: a S 
ee ment, agency whose duties and. functions require it to. make available: . i. 
“to the public information concerning its activities. - (See McCamy, | aoe 

: ~ Government Publicity t 1939), p. 250° and passim.) ‘This long-con-\ pe 


ie ee ‘tinued: practice by - all these: Government agencies, ‘known: to and | 


— acquiesced in by Congress, has the force and effect of law (Onited | oe 
“0 36 States’ v. Midwest Oil Co., 936. U. S: 459, ATZATA (1915) ; United on 
ee ‘States ve Philbrick, 420. U. Ss. 52, 58-59’ (1887 ys Hakn Vv. United 2 


a States, 107. U. S. 402, ‘406 (1862) 5 Brown Vv, United States, 118 oon 8. 
eee OTL + 1888): « and: cases hagas | Ba oe, ee ge 


: Mancow, Solicitor: ae 


- 


December. 15,1939. 


eo My o opinion, x, tharefore, is: (1) The Department. ane the: Seoreiaiy. ooo. 
Se Of the Interior have authority: to disseminate information. generally 
. to the public except-that: (a) a “publicity expert” may not beem- 
ployed: unless specifically - authorized -by Congress _ and (b) any % 
oe @ ‘2 attempt: to stir up: private citizens to: influence: congressional legisla. - ss oe: 
tion is prohibited ; (2) except. as SO. limited, ‘the. radio. may. be used ies 
eae de whenever, as a matter of. administrative. discrétion, ‘it is determined. © oe 
to be most. feasible, desirable, or. economical: for disseminating . 

- _ information. See . . , ag eae | : 


hg ott! pe oe ee 
_ Hanow: Te aa eee ea ge eee. 
oe ws the Interior. ee. Be. ee ae 
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u intra TaieboOeheacmecinv IndraNS—Occupaner icin —fRectaMAvioN ‘Wats : 


| DRAWALS—PARKER ResEEvorn—COMPENSATION. gig he Eile mie 


"Departmental order: ‘of February: 2, 1907, withdrawing lands froin. ‘acttloment’ a : 


and. entry. for. the use. -and. benefit of the. Chemehuevi Indians, was in con- 


me with the Parker Dam. 


ty 


cree he My. opinion | has bath ices as. sto owheitise ths. + Metropolitan Wotet +. 
. os pista of Southern California, under its-contract of February 10, oe 
—'~ 1988, for the’ construction. of Parker Dam, is. obligated to make pay- oe 
os ments to the United States for’ the benefit of the Chemehuevi. Indians « ? 
_-. for damages to certain lands in T. 4.N., Rs. 24, 95, and 26 Ey 8. B. M. 7 ae 
ae _ whieh, will be flooded by. the Parker Reservoir. ar aes ee 
ae NG, appears that the above- described. lands, among oihers: “were Sie ce 
oa, “luded: in" first and. second: form. reclamation: withdrawals ander: thers. 
ee eel provisions. of the act of June'17, 1902 (32 Stat. 388), by departniental’. Pee 
“\ orders: of Fuly 2, August 26, ‘and September 15, 1902, and: February 5° oe 
and September 8, 1903, and: that the reclamation: withdrawala as to these. po 
ek lands have never ‘been. ‘expressly revoked: or vacated. Tt further appears : fo : 
os. that the Secretary: of the Interior, in a-letter to the General Land. Office. Poe 
ae FE eh dated. February’ 2. 1907, ordered these. lands; among ‘others, withdrawn. i | 
ee * from ‘all. form. of settlement or entry. pending action: by’ Congress. 
ee authorizing ¢ the addition of the pues to various Mission Indian reser- oe 





ae Eee _ DAMAGES: ‘TO’ LANDS: OF ‘CHEMEHUEV!, ENDIANS | ie his oo 


| ns | OBLIGATION OF THE. METROPOLITAN WATER DISTRICT OF SOUTH. ” hee 
_ERN. CALIFORNIA | FOR | DAMAGES: ‘TO LANDS: oF CHEMEHUEVI ie cae 


. : firmation- of the Indians’ use and. occupancy. rights therein | acquired by long’ = : = : : 
| residence, and reclamation withdrawal orders in 1902, and 1908 covering: such. 

+ lands did’ not extinguish the Indians’ rights nor deprive them of their right..." 

Bee tO compensation’ for’ the ‘full’ value’ of the: lands. to be flooded in connection: oF eat 


ye ee "DECISIONS oF THE DEPARTMENT. OF HE INTERIOR, ‘ISTE, LD: he 


He z : “hadiona. This. latter -withdtewal: was nae Puréumnt, to the recom= | . 
ar pattie of. the. ‘Acting Commissioner. of: Indian: Affairs. which, in Bore 
ee! was predicated upon two reports by Special Agent C. E. ‘Kelsey, ae 


4 dated December 27, 1906, and Ja anuary 8, 1907... Those reports, which °° cs e 


2 were made at, the request of the Cominissioner of Indian. A ffairs, indie. 02. 


as cated that the lands now ‘in question had been: ‘occupied: for many years: . 

ee “by the Chemehuevi Indians and see that the lands be Teserved ee ae 

nes Ot aside for their use. . ae 
: The contention is wniadle by nae Metropolitan Water. District, “ith. ah et 


: ie which. the Bureau of Reclamation; concurs, that by virtue-of the prior. . : 
oe reclamation withdrawals, title to the lands is in the United States 


y fi and payment. therefor: for the benefit of the Chemehuevi Indians ins 3 a 
_ °- unnecessary. It is urged by the. Indian’ Office; however, ‘that the °° 


-.. “later order withdrawing the land for. Indian purposes “superseded ee 

the - prior: reclamation orders or modified them to the extent meces- 
so. = sary to. provide the reservation intended: to be set aside for the In- °° 
ee dang, and. was, a confirmation of recognized tights of the Indians oe 
~ to the. occupancy. and. use. of, the land. core ohece long, con- ee eee: 


ae. tinued. habitation in the area. es ae 
~The point. of.view of the. Metropolitan Water District: ‘and: the Bu. as oS 


; a eae of Reclamation is based upon. the premise © thatthe: right of the Ea se 
ide Chemehuevi Indians to. compensation’ for the ‘taking of ‘the land.can 


"pe established, if at all, only by reference to the various departmental’ _ - 


orders affecting the land: They contend that an’ examination. of these _ Lee 
 orders-can lead to only one conclusion, namely, that the order reserve 


eo ing the land for Indian use was subject. to the prior reclamation with- 


a fe _-drawals. This construction is given some force by the: language con- 
_ tained in three orders, dated J uly 18, 1911, September 95,°1912, and. i. 


a September 15, 1919,.whereby parts of the area covered by the order 


oe reserving the land for the Indians were released from the peslasentiony- | — 


3 : withdrawals, | A ‘proviso in the. last: two of these orders‘ read: 


See ‘Provided, That such revocation shall not’ affect the withdrawal ‘of any otter oe : 


_ Jands by ‘said. orders nor: affect. any. other: order hi i or. reserving the lee 


| ~ Tands her einafter listed. 


: ae 2 While there was ete Yacillation « on 1 the a of the Deikes e . os ee 
ee. ment concerning the. ultimate use and disposition: of the -area BS Bo Le: 
whole, it. continued to regard the original: reclamation withdrawals as. °.0 


as : effective against the order reserving the land for the. Indians, except, : . Se 
ae for those tracts which were specifically released.” th ee 
Determination of this. question, however, is. cor eee of thes mat. a ee 


a “ter presented for my opinion. At the: ‘most it establishes the right-of Er 


i . the Bureau of Reclamation to utilize the: land for reclamation pur-, 
ae - poses as and. when the need ‘arose.. The existence of: such. a right does:- 


ae not: settle the question of compensation for the Indians. : The: Indian, ay 


- of night goes b back eee, the p.opiginal withdrawals sO 0 that the eteon: ce a 


ei “DAMAGES ‘TO: LANDS: OF’ CHEMEHUEVI INDIANS ; PA BOE Fee oe 


December 15; 1939" 


Sas 


a Stee appear to. be. ahother. this constitnted : an eae at that. eae : oa 


= ~ for: the taking. of 1 which, for reclamation purposes ney are > entitled ee 
73 to: compensation, > ao. 
The reports. wninda: by Special: ‘Agent: C com Kelsey. on.  Besember ON, ee ee 


; 1906, and January 3, 1907, on. the: condition’ of the Chemehuevi In Sete 
ae dians refer to the long- continued residence of these Indians i in Cheme-- oes 
ay huevi. Valley.. From the first ‘of. these, . reports it. appears that. it. was ae 


- - originally. the’ intention ofthe Department: to. give these. Indians en 
Soe allotments on the Colorado: River Reservation; 7 ; 


| ; ae ‘put. as the Chimehuevis are of Shoshonean stock and at enmity with ‘the ae oes 


: Indians lower down the river, who are-of Yuman stock, ‘nothing. but the. military © - 7 


e woe power: of the Government could: make. them go to the: reservation. or: stay. there . ic : a 
= when. ‘moved * *-*.'These Indians have lived remote ‘from civilization. in te 


2 very. primitive way: T doubt if they are ready f for allotments. 


" Me) Kelsey wrote i in his second report: 


_ These. Indians regard their present locittion 2 as ‘their place On origin. as pelieve: we 
there. is no: question but. they. haye occupied. this” land. since primeval ‘times. TL 
~do.-not know why the land has not been. reserved’ before this, but the place is: 
a remote one in the desert..and they. were, probably. overlooked, as a t good many m 

other Indians: in California. have been.. cor ee eae ae a 


Tn these reports recommendation - was. aide that fhe Thdinnis? saberants, : 


~ be protected. by. adding. the lands: in the valley. to. the. Colorado. River ~ coe 
Reservation or by. otherwise. reserving them for. Tndian use. The -*. 

“reservation of the land. from all: form ‘of. settlement : or entry on. on 
~ February De 1907, “was. based aon these findings, reports, . and ©. 7 


: recommendations. 


In his annual report for the fiscal 3 year + ending i une 30, 1907, ‘Spada : 
a Agent. Kelsey confirmed © ‘his. Sal — The ‘Chemehuevi, oe 


; ae he wrote, 


eR dg a) deep. low - valley. he tlie Colorado. River. ana has been pe . a | 


ee from. time’ immemorial by. the Chimehuevi ‘Indians. . Some years . ago: the land: .° ie Ey 


“was'reserved from entry. in connection. with the reclamation | ‘service, for ‘which. ~ ae 


"purpose: there. seems n0 immediate need. OF, possibility. of use. The: Chimehtevi 
“Indians are counted» ‘among: the. Indians of. the - ‘Colorado _ ‘River reservation, | eee | 


_. though they have never lived there. “The Chimehueyis are of Shoshonean:stock .~ 


“and the Indians of the lower river are of Yuman. stock. Past centuries of dis." * : ee | 


trust and hatred make it hardly. feasible to- put: the. two: tribes. tee, even eas 3 


ee os (if). there were room among. the Mohaves for the. Chimehuevis.. 


~ These reports ’ indicate that the Chemehuevi Indians had en sits : Ae 


ae a ing out of their use and: occupancy of the. lands: where. they lived. long : oe a 
before the withdrawals for reclamation purposes.” ~The fact that their *. 

: interests: were not evidenced by any patent. or. title, nor recognized: | Or 
oe - at, that. time in any agr eement: between them and: the. United States, — - or, 
oe. is. not. ‘significant: in this connection... In. Cramer. v. United States, 9 9 
~ 961-U. S. 219, upholding the rights of occupancy of. public lands DY ae 


- : individual Indians a as s being: mncluded’ within the exceptions authorized. . : S - : 


: ~_, 


fo aph 90. "DECISIONS OF THE. DEPARTMENT. or THE INTURIOR (5t. eb 


ee by the ‘act oe July: 25, 1866 (14 Stat. 939), ‘granting cae tiumbered’ <3? 
eee sections to the Central Pacific Railway, the Supreme Court referred’. 
~ 0. to the traditional policy of ‘the. Government: of respecting: Indian ~~. 
Loe rts. of use and. occupancy (Beecher ve “Wetherby, 95 U. Ss. 81, 825; ie ag 
a eo aan Hitchcock, 185.U. S. 873, 885), and wrote, © oe | 
oe = “ mon a It is. true that this policy has had in view the. original ‘nomadic ees ; a 
ee ce ee but it is likewise’ true ‘that in its essential ‘spirit it applies to. indi- vee 
ee vidual Indian- occupancy | as” well; vand | the’ Paariel for maintaining. it’ in the: we 
ie ‘latter: case would, seem to ‘be no- ‘less. cogent _ eh, ee ges as, 
oe he Indian. rights of use and occupancy, ; it was held, « ‘exist seacuian ee 
8 ee Or treaty or stattite and flow “from a settled governmental policy.” 
fae  The application of this. policy to the Chemehuevi Indians requires — he 
| thie Department, to hold. that the Indians’ use and: occupancy ofthe 
co sland. which antedated ‘the: reclamation. withdrawals. and. was: subse- ce 
ae quently recognized by the order: of February 2,. 1907, reserving: ‘the... 
-.', land: for the Indians, gives them. interests: in “fhe. land which areen-. 
; : jae titled. to. protection. . The. order: was based. ‘Specifically, on: ‘Special. 
Agent Kelsey’ s reports deseribing. their long. residence in, Chemehuevi 
~ Walley. and merely confirmed .their use: and- occupancy. - Tt did not: 
create any new rights for the Indians. In view of the reclamation’. | 
ae withdrawals. it could. not do. SO. without the land being released from: °, 
—-“.these withdrawals. — In order'to be: regarded as. effective, it must be 
+ gonsidered, therefore, as having: recognized and. confirmed the Indians’, 
ee prior rights of use and. occupan¢y so. as to, preserve. the lands from: 
8 ener oachment, by settlers and to. eee a ‘basis for allotment i in. the 
future.” wala | nee ee ae 
Even if there. ‘eiisted, any. eb as S to the’ orn cites sor this’ OOH ass, 


| struction of.the order of F February. 2, 1907, ‘this doubt would have to. 


be resolved in favor of the Indians, in, accordance with.a familiar 
- rule of construction. (Choate v. Trapp, 994 U.S. 665; Alaska Pacific. - 
| Fisheries v. United: States, 248 i Ss. aa United. States v. Nee Perce ae 
County: 95 F. (2d). 232). : es press 
mo. os Phevright. of Indian Gibest co ‘eompergation Pe aS takin from: en 
Ee eis ‘thar by the United States hasbeen the subject. of ‘many cases in. the.’ 3 
oo. . Court. of Claims and. other Federal courts... Without. exception this? = 
right has been upheld. In Vte Indians v. United States, 45 Ct. Cl... * 
7.) +» 440; judgment was awarded to- the Indians in the amount of more than: 
fe ehree. million dollars for lands ceded, to the United States for disposi- oe 
ae tion for their benefit, but which the United States ; in fact reserved for? . = 
ae ~ national forests and ‘other public purposes... A. similar claim was rece. 
auc ognized. by the act of F February 18, 1931 (46. Stat. 1092) , by. which Con-... + 
i non gress authorized a: direct. appr ‘opriation of more than a million dol- hae 
ee te lars: to repay. the Uintah, White River, and Uncompahgre Utes for ni 
lands withdrawn from entry and a and included : in the Uintah» eae 


ON ational Forest. ‘instead of being oe of for the benefit of. the 


. i ws a cea 


a ie - . ee -DAMAGIS TO: ‘LANDS. or CHEMEHUEYI INDIANS eg Mb ; 


ey Ve ee December 15, 1989 


dae | oa United Stakes vy. EK lamath. ond u silo Tribes of E: 7 ndians, 
804 Uz 8. 119, , the Supreme Court held that. the Indians were entitled * 


i “and Orson: Ta. Compacy Sor: lands: erroneously. oiieet ‘to: it 


under the treaty of October 14, 1864 (16 Stat. 707 ). The Court said: 


While the United States has power to. control and” manage the affairs. of its: 


- Indian wards in: good faith: for their. welfare, that. power’ is subject - to con-: . 7 


sstitutional. limitations,. and does ‘not: ‘enable the: ‘United. States without. paying. 


» dust compensation. therefor to appropriate lands. of an Indian tribe to its. own: - - ere 


- use or to. hand them over to others. Chippewa. Indians V. ‘United States, ‘801 U.S. 
858, 875, and. cases. ‘cited. - The established rule. is that the taking ‘of. 


‘property. ‘by. the United: States: in the exer ose of its: ‘power, of eminent domain oe ; ee a es 


implies. a promise. to. pay: just: compensation. ee 
See also Fort Berthold re ndians v. 7. ied States, 4 i Ct ol. 308, B87. 


In: refusing to’ recognize. ihe rights. of use and occupancy which were: 
P pomeued by the: Chemehuevi Indians at the time of the reclamation’ _ 
_ withdrawals and were confirmed by the order of February 2,-1907;;: 
. the Department would be guilty | of -a breach of good faith in view, ae 


»\ the settled governmental policy: of respecting: such rights... The with: 


© drawals, while establishing” the: right. of: the United States to. take: 
and ‘use the land for ‘reclamation purposes, . could: not: destroy ‘these. 
| Bphie nor deprive the Indians of their right to compensation if and ~ 
when. the lands should actually. be taken. Any. attempt, to do so, 


in the light of the. foregoing cases, would. probably result in estab= . o = 


"Fishing the basis for a. suit in the Court. of Claims. ea | 
In the Court of Claims case of Duwamish et al. i willie % ve United. 
” States, 79 Ct. Cl. 580. (certiorari denied, 295 U. S. 755), recovery: for .. 
the taking” of lands’ of: ‘nontreaty. Indians by the United States was 
~ denied upon the ground that in the absence of recognition. ofa definite. 


_ tribal: title theréto’ in a. treaty or act of: Congress, such Indians. poss” 


sessed no rights sufficiently certain. to confer. jurisdiction upon the . es oe 


a ~ court. to hear their claims. Pargereph: XXV_ of the: statement, of 


facts reads: ten 


ee large. area of. lands over . hich the above: tribes aed na within. por-. oe pie 


tions of which they. had their villages, was: by. act. Of: Congress thrown open. as - 
-pakt of the ‘public domain to. white settlers. ‘and | taken. up by them..- The * 
- precise extent: of the. area. settled upon, as well. as the location. of the. same* 
within the. poundari ies of the lands— ‘claimed: py. the tribes by: right. of occupancy, » 
_ cannot. be. definitely determined from. ‘the record, Neither by” act: of. Congress _ 
nor: tréaty. were any one of the tribes given. a. delimited. reservation for. their 

: occupancy, although public appropriations were. from time to. time arade: and. 
disbursed for their benefit. | 


~ The court held that. the owen t a define el Tadian. ah. oft use 
~ and. occupancy was a political matter to be embodied i in treaties or acts. 
of Congress and that i in the absence of such recognition of the Indians’ 


comghts. it. had no jufiedirtion. to. determine them. , No. clear proof, 


5982124549 


”. 


— 


Races ee ee ee 


- oA the court, said, 


3 a 
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eee fuitheinoré, of. the cities of such rights had, oo was. = ponte. out, Pos ee. 
ie been’ offered to the court. At the same time, the remarks of the court a 
“oe von the | obligation’ of the.-Government to respect, Indian 1 rights of use. 
eee and occupancy are worthy, of mention, - , | a 


ae ge * * ‘The Indians’ right of oceupaney has always been a carainal prinefple hone 2 
os; congressional pepe , 3 a: 


Se ei ; 


ae oe + * © we may well suppose that the (Government would, not ‘intentionally take ae 
Be ge from Indian: tribes their claimed tribal lands’ without compensation, : : ss OMe Suge 
td even though authority to do-so ‘existed, Ope Siren Ye Riyal, 
; >. In the instant case, the Indian rights-0 of use and oceupancy are ¢ not ee 
ee indefinite nor: incapable of. proof.. The order of February 2, 1907, 
-, marked off the area-claimed and recognized and, confirmed the Indian ae 
- title thereto. While the Chemehuevi Indians were never parties toa 
pe treaty. with the United States. and have: not been the beneficiaries ‘Of 4 
+ any special acts of: Congress recognizing their interests in the lands: - 
“°°. here involved, the action of the Department i In approving the setting oe, 
; aside of the. lands. for them was, in my opinion, sufficient. clearly. to’. ~ 
"differentiate: the Dunvamish.. case from the present controversy. ‘The .’” 
os authority. of the President to create by. Executive order. Indian reser-- 
_. vations in all respects similar to reservations. created by treaty: oract.. 
Of Congress i is-too ‘well. established to. require argument (34 Op. Atty. 
- Gen. 171, 176; United States ve Midwest Oil Company, 236 U. 8. 459; 
» Mason v. United States, 260 U. S. 545). Jn this case the order of the ae 
Secretary’ of the Interior is to-be- deemed. the act of the President” _ Se 
oo  (Onited States v. Walker River Irrigation Déstrict; 104 F. (QA) :8843-~.. 
oo 80 Wilcow v. Jackson, 18. Pet. 498, 513; Wolsey v. Chapman, 101 U. 8. 7bB, = 
ae a 69; 45 1. D.502), effectively confirming the Indians’ right to the lands. i 
3 ae ~ Some contention has. been made that even though the order of Feb-: 0" 
oe ruary 2. 1907, is to be construed: as confirming the use and occupancy ae : 
oS atights: of the Indians in. the lands covered thereby, these rights have... 
ee . subsequently been lost through. abandonment; except.as to those lands’. 
eee actually. occupied. Assuming without. conceding that the Indian title 
».. -- to.a lawfully established reservation can be lost oe abandonment, the «... 
“oo. record before me falls: far: short of supporting a finding of abandon: .- : 
ae - “ment. ‘The rights recognized. and confirmed by: the 1907 order. were, 
es tribal and extended over the entire reserved area. The allotmentin 
oo. .  sgeveralty: ofa portion of. the reserved area clearly would not extinguish eee 
es |. the Indian title to the remaining unallotted area nor would that. title cas 
ese be. impaired SO long as any portion of the reserved lands, allotted: or 
~- unallotted, continued to be in Indian use and occupancy, such use and ag 
Sue 8 ~ occupancy. to be determined: with reference, not. to the white man gS i 
8 ee conception of. these terms, but to the habits cad modes of Indian life. — oS 
eo ee iu understand that s some bof the allottees and other members of, the band | in 


: . 5. SENS . “ Feels ae : a 2 See at ot la a are ae a ea 
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as oe eee RAYMOND: My ‘ROGERS Pe Oa 


oN 


December 22, 1939 . - oe ee | A Ce 


ie | have: vee) to vesidd:i in the Chemehuevi Valley. This, in itself, = be — 
7 sufficient tio negative the idéa of abandonment. mae a thas, 
_- In my opinion, the Chemehuevi Indians are entitled to: receive com) | ke 


Leon for thé Jands:to be flooded in connection with.the Parker a Se 
Dam... Under. the. rule set forth in. United States. v. Klamath 1 eee ee 


oe M odode. Fribes. of Indians, 304. U. Ss. 119, they should receive the. fue a 
value of. these lands, including any minerals, timber, water rights: or hoa a 
.. other resources therein and lany ampeovoment: thereon: ei ae 


3» Appeavet: 
a K. Bran 


oe Seoretary of the Interior. | oe ed oe : ; - — 


. "RAYMOND M, ROGERS i 


| Devitied December 22, 1989. 


ae a 


ee = Homisrman Ewrry—Heap on ‘Fawacy—Unacarnrep Punson. ca | : 

An unmarried. “person, having his. aged and infirm parents tinder his. care 7 ie Se 
and. maintenance, who established residence on ‘public: land and took his. a Poceoaceier | 
“parents. to live: ‘with ‘him, is the head ‘of: a family within the meaning of ao ee -- 
section. 2289, Revised Statutes, and his absence for’ ‘the. purpose of” aku Pa haere 


taining: his. family is. excusable. 


‘oman Acting Under 8 corctary 


oe On. J une 20, 1933, Raymond. M. ce filed pplication t to ee a : 
sate of: lots 1, Q, 3, 4 SIZNY, sec. 11,-T. 13 S., R. 29 Bi N. M. Po Moye a: 
containing 317. 05 acres, under the pnlaooed. Homestead Act of Febras: oa 


ary 19, 1909 (35 Stat. 639), as amended, ‘and at the same time Bled. 
ae application under’ the act. of December 29, 1916. (39 Stat. 862), for an ee 
~~ additional stock-raising homestead entry to embrace the: Sl, same 
Cae township and range. Both applications were allowed on July 3,1983..000 
On May 9, 1938, he gave notice of his intention to make:3-year proof, ye 


— and on J uly ie 1938, he filed final proof on both entries. The entry- 7 oe oe 
~ man stated that. he established: residence on the land on March 1, 1984; ° 


es - that. he: constructed. a habitable three-room house thereon, furnished | oe 


* the house and then moved his aged: father and. mother: into the house. es 
co He stated that. he. had. resided on the Jand for 8 months each. year. on oe 
from 1934 to. 1936, ‘and for 5 months during 1937. In connection. se 
- with the question in the. Pron, as to actual residence, he offered. the a 
eae following explanation: | en Sir 3 


oe re was. a single man. until oe cA ‘1938; t ami, ‘and. ae been: the sole =e : ee 
oc of support for ‘my: aged father. and mother, who: lived on the. claim as stated To Ay Pee 
above. . My. father. is: practically. blind, and unable: to: work, I had to work. 


oo : away from home to support them. 7 went: to the claim every. 1 week end and port: : ee 


«the Ia last past 10° years, a, aes a i = . a 


bo oe 


— 
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On J Tuly 21, 1938, the register notified the chteymen. that the final : 2s 


7 . eee) on the euitries was ‘rejected. because. of insufficient. residence, ou : 
fie » and stated. that residence by the father and mother of an. entryman ae 
ne! ig not! residence. by the entryman. An- appeal - from the register’s - 


. ~action was taken. to. the Commissioner of the General Land Office, 7 


oO" ands by. decision of October 18, 1988, the Fegister’s., action. was a 


nee ae ‘sustained. 6 Peg 
on presenting an. Croat to, the. Depaitment, Rogers states ‘hat hs aa 


| 0S arama are 73. years of age; that his father is almost. totally: blind; m | 
oes end that he has’ been. their sole support: for the past 12 years... ‘The ae 
appeal is supported by an affidavit by the entryman’s father. to the. 


a a effect’ that he and his wife are without money or. property of any | 


ies kind, and that his son settled upon the land in good faith in an. ~ : 
Ls effort to provide a home for himself and family ;. that his son spent 


several short. periods on the claim each year making improvements, . 


SoS Ral | oe 
Raat be the. case ‘of Hasold Paul (64 T D. 496), it was hows that the poe 


and always came out on Saturday. nights. or on Sundays and brought - 


2 se ~ supplies. Other. affidavits with the. re corroborate these state- hr 


ments. “Appellant: contends. that, under the circumstances, his aged a 
and feeble parents, of whom he is the sole support, constitute his fam- — 


‘ily, and that, having. established residence, the. presence’ of his father es 


| - and: mother on the land satisfied the: residence requirement. when it. 


- was" necessary for him to. be absent: from. the as to ae eee ge 
o means of support for them. ° eee i. 


_ The homestead Jaw provides that. upon nghe Sabai ce final 


| proof, an. entryman must show. that. he has actually resided’ ‘upon a 


‘and om gnre ena land for the term of 3 years. Ss U. S. Cs ‘secs. 164, ey 


_ entryman’ s wife remained’ on the entry and made, it her. continuous 
-".. place of abode while the entryman attended his duties as a member. 
Caen Ok. the police force ina nearby city. He’ repaired. to the: land and 
. “stayed thereon at week ends and during holidays. and ‘vacation. In — 


we allowing the final proof st submitted Thy this Satie: the eas pac oe : 


ae : "stated. that: ie eae ae | Ms es a Mc a 7 


1 ee. Where an: entryman is: a eagles person aitnouit family, the physical occupation: | e 
fact ee ‘and personal - presence. must ‘be that of himself; but. this. Department. has. 


Sa 2 repeatedly. held that the home of an. ‘entryman is. ‘presumptively . where. iol a 
ane a family. resides, and absence from. the entry - of: the: entryman for. ‘the. purpose ee 
: ee of maintaining his family, though ‘in some instances covering several unbroken: Cen 
— x years,. is excusable and» does” not break. the coattuity of. residence where. ee 3 . 


7 a , - family continued to. reside ‘upon the homestead. 


* Section: 2289, Revised: Statutes, pede: ane every person, eaten : aa : 


: Wise qualified, who’ is the head of a family shall,be entitled to make: 
“homestead entry: The law requires that the entryman should per-"  ~ 


a _ Penal establish residence (Puatie® V. heiaeais 33 L. D. At ya and he : i 7 


eee Ree STEWART | Er Ai ‘D. -BASTERN ORE. LAND co.. Oy Ob 


Tonuary 3, 1940 


o re tae: ihe: coneurr ment intent to maintain | it as Sore 3 as ee lew a : 


ss requires. (Whaley v. Northern P, Ry., 167 Fed. 664; United States v 


a ~ Anderson, 938. Fed. 6483. Gibbs. ve Kenny, 16 L. D: 22) 5 Rog one: . 
. = personally established residence. and has submitted final proof. If ©. >. 
his infirm parents. who rely upon him for support are to be regarded Mowe 
eee’: the family of which he is the head, his absence from the land: 
. while his parents continued to. reside upon the homestead would. not re 


= i 2 invalidate his. proof of residence. : fae ees 
A “family” is defined: as a Sidon of persons s living ie one, en 


oe roof, having one head or manager, and the head of a family is one. oh we Be 
= who’ controls, supervises, . and manages the affairs of. the household, >? 


7 To be. the head of a ‘family, one must. have. Ey responsibility, at least ee a : | 


me natural or moral obligation, to.support: another member. of the °2 + 


> family. The: term: “head of. the family” is used with respect to the, 


relation existing between the members: of the family. as recognized + ‘ | 


. «by law and the usage of society. There may be a head of the family 
~ when. there i is no marriage relationship. (a cGunnis Vs Wood, 4 Okla.- ; 2. 
499; 47 Pac. 499, 495; In re. Mc orrison, 110 Fed. 734s Kelley. Wor. 


Mae | Hastings and Dakota Ry. Co., 80 L. D. 806; “Words and ee 
| nee 35 Pe 1047, ‘Third. Series). In the Kelley case it was said: 


To constitute ‘one. ‘the ‘head. of a ‘family ‘it. is “not. ‘necessary that he or aie fd 
should be under. a. legal: obligation to. ‘support: the. family; it. is’ sufficient: if, eo 
acting from ‘a: sense of moral. duty, one “undertakes the care, attention, support, thee) 


- and maintenance. of a family to. which he owes such moral duty. 


The. _entryman’ S aged and infirm parents. were under his care’ ae ae 


: <mnihtenanoe. ‘He ‘established residence | on the land and took. his. ae 


? ~ father. and mother. to live: with him. A group | of: ‘persons ine ce, 


: _. household were’ ‘thus: formed. The entryman controlled, supervised, oe : 
and: managed. the affairs. of the. household. He was-at. Jeast: morally: > 5 
ee ~ obligated to support. his. parents. “We. hold, therefore, that: he Waa) 0% 


the head of a family within the meaning of section 2289. (Rev. «* 
“Stat. 43 U.S. C. 161). It: follows that his absence for the purpose | | 
- of maintaining his family is excusable. (Harold Paul, 54 1..D. 426). 
‘The decision rejecting the final. peo because of insufficient resi- cae, 


- dence j is s scordingly. reversed. 


‘ : ‘ ' 





— = HORACE DB STEWART ET AL. v. . EASTERN OREGON LAND 00, 
hs oe (oN REHEARING). oe | 


Devides January 3; 1940 - 


ae | Pome 1 Lanbs—-Grazind— f@icmanens—Pusrzc BENEFIT. ee ae ce 
In considering applications for exchanges of privately owned. Tands- tor EP eto 
“public lands under. the > provisions of section 8 oe of the oe Grazing : ae Pere 


” | Reversed. aoe 
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ry ee sich: axchangia may - - poncciiatsd ahea public Saou d ‘will ba car 
oe benefited. thereby, and. individual cases of. ‘hardship ‘or. dissatisfaction ‘on y= ‘ 
-. the part of. persons who have used the public lands: selected by the =. 
applicants» cannot be allowed. to Sway the ee ine pues ooo 


ae decision, °° . re 
‘The hardships resulting 4 in certain: instances’ ‘from: the’ toss. by. certain: live- mo) 


stock: operators and ranchers of the use of. lands that are now in. Federal.” ae 


ee ownership and : that they have long been accustomed to. using are out-. 


4 weighed by the benefits to the public. interests that. are to be derived: from, i: - 
tee bhee élimination of. a “checkerboard” pattern of . -ownership and ‘the in- cae 


7 a creased facility of. control and management of the lands. 


In considering applications: for. exchanges. under’ section 8 ‘(b),. ‘the Govern- oS 
ment is:in a similar position to that of a private landowner who may’ _ 
; _ have extensive landholdings and who has.:permitted adjoining landowners ©... 

to use: his lands free for such time as he’ has had no other use’ for... 


-. °° them. In such” case. the landowner’s right to. sell’ or -otherwise- dispose. . 
: of the. lands could not be panera or limited by the > fact that there had” 
_ been ‘such suffered use, . 3 | o 


ee . "Menpenmatt, ‘Acting Under ‘Searetary? 


ae A motion: for rehearing has. been filed by. Horace. D. lees : . 
'.. Mary MacKay Stewart, George MacKay, and Donald and Dora ' 


- MacLennan, pursuant. to the decision rendered. on. August 7, 1939, by. . 


~ > the: ‘Department, affirming a decision of the: Commissioner. of the — 
General Land: Office which held grazing” lease applications filed: by 


these. parties for rejection. because: of | conflict, with applications filed oe 


: “by the Eastern Oregon Land Co. to exchange, under the provisions. 


_of section: 8 (b) of the Taylor Grazing Act of J une 28, 1934 (48/Stat.. 


| 1269), as amended; certain lands which | it. owns. for: certain puis 


a Jands i in Grant County; Oregon. | | 
The decision of the Department. ‘was heed to: a 1 lara extent on 
| 8 report. submitted: by a special agent. of the Division, of Investiga-. ne 


~ tions, which showed that the consummation of the exchange would . 
» “result in the elimination of “checkerboard” land ownership in. the 


Seas of the selected and. offered lands, and. -would be conducive of — 


‘proper- administration - of the. public and privately owned lands in- 2 


-'. the areas. .The decision recognized that some. hardships would be 
a ~.. visited” on. the ranchers i in the vicinity of the: selected. lands in- that 
a. they, would no longer be ina position. to lease the public. lands Bb. 
. z the: low: rental. rates established by the Government, and. might not. - es, 

«be able to lease the lands under any condition, but it was held. that. > 

Figs these attendant hardships were insufficient. to offset the public’ bene- «| : 

. fit that would arise by virtue of the ability of the Government to. ~ 


_ Manage and protect its range more efficiently were the exchange to -° 
~be allowed. The ‘Commissioner’ s decision. was therefore. afijned: oe 


. without: prejudice, however, to the right’ ‘of the appellants to make | 
».. further showing tending to controvert the facts and. conclusions: < of an a 
es, the special agent upoT which the affirmance was s largely based. 


on . iin pie ig, OS) EE cy Bt Sage Saree Mag ERIE pede ¢ Ogee aay pit gett a> ay fy ate see ee oeee Aw Ls 


ee | "STEWART. Er ‘AL, Ds: “RASTERN . ORE: ‘LAND C0. | es ee 


| January 8 1940, . - ie ey oe Oh 


ue he | mation Pihat ne ie filed is styled as a. ‘motion: fort recon-» eer 
| oo sideration,” » but as, motions for reconsideration. have been. abolished 
- a see rule. 84 of Practice), it- will be treatéd as a motion for rehear- a 
fie ing: The motion reads, i in part, as follows: sa ee 


We. are making” ‘this motion for: the: reason that we do balers: that: there is. 


Pe a good. deal of misinformation and misapprehension - concerning the whole» 


7 - matter, and. that: the matter should be settled and ‘settled right once and ‘for all.: 


-.. We noticethat the information given to the Commissioner was: largely through. ae : eee 
pre) special agent . who made an investigation... We have never had an opportunity © 
- “to oppose any. of such information. Of course, _we do not know what the special 
ek agent’s report: was, except | what-"was indicated in the opinion.. We. notice. the. . 


eh ‘statement that the stockmen in the vicinity. of the: offered | lands are. -enthusi-— & | 


Q : -astically in favor of the: exchange. We believe. that ‘this is questionable because. ~ ee 
"> we have: a group: of the. appellants and. others who might: have appealed but for. 


ae the cost, who comprise. a goodly ‘portion: of the - ‘stockmen. of that community... i. - oe 
”. It is: safe to say. that those. who-are. benefited. by: the. change are ‘highly enthusi- aes BG | 


- astic, and those who are ‘injured by. the exchange. are not so. We believe upon 
— investigation that’ the: Commissioner will find that the little, town of Dayville is, 


“ © the median line, and. that: in general those above’ are ‘against: the exchange. and: 
_ those below: jn. favor. of the exchange. It is entitely a matter of. self-interest, ‘and’ 


oe — their. enthusiasm is according to this interest. .The statement is made by the spe- . one =. : ; MP, 
2) eial. agent. that. the appellant, ‘George MacKay and Mary MacKay: Stewart’ run’ . hare ose 


i their cattle together, and: this is ‘not. true, They have no partnership. arrangement’ 


of any. ‘kind, nor agreement for operation. . ‘The special agent reports that Martin’ : - os 
>. Bros. have a lease on the MacLennan lands. This is not true.. At one time Martin © | 
. a Bros. hada lease; but they’ have no Jease: at this time and have’ had none for some~ 
rhe “consider able time, and. certainly Dot during this appeal, This would Carry hie 


“inference that Martin Bros., who leased lands. from’ MacLennan, and deraign 


7 through him, were in. favor, which’: is entir ely: erroneous, because Mar tin ‘Bros.. 


ooo main operations are below the: city. of Dayville. ‘There isa ‘statement that. the : 1 


agent report ts that the. applicant is negotiating for the acquisition of lands adjoin- 
~ .ing:on.the west. ‘These lands are locally. known as the Morris. lands, and that the. 
“appellant, George. MacKay, has: also beén. near ns for > these lands and will, 


aah overy probably purchase. the same, : ee ee aie ieee 
> The appellants here have a ‘right to be heard a as against. the. erroneous. tiforma: De ded 
: tion, submitted by. the special agent, and: we. ‘sincerely. hope} that the. mhotion | ! 
JOS Bop reconsideration will be granted, and that the time be set for. the hearing in. the ~ 

es vicinity: of the. exchange for the benefit of. witnesses. -We submit that this hearing 


“should be: held: by someone who has heretofore had‘ no connection whatsoever - eo. 


. with: this matter. We ‘submit that: a. ‘full, and complete cueapes ‘is ee least :s Boy 


s that we could ask, 


“The conelnding's statement in ithe Deparanenes eee cpt! of August 


ee og 1939, was to the effect’ that the Commissioner’s: decision was 
2 oo Mined “without: prejudice to the right: of the appellants within | 30 
ee days; from notice of this decision to make. a further showing tending * 

to. controvert the. facts. and. overcome the conclusions of the special _ 


“agent.” Pursuant to this statement. the attorney for the moving - 
a parties has submitted certain affidavits by. residents of the community 
as va tend | to show. that the TED OEE of the ecm agent ‘pon which. 


~ 


mee 


1 
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oo the ae of ne Department was largely based. was, as: to sone 
ed particulars, erroneous. = oi 
so... An affidavit by one Anna McCallum recites ee Ae is not in the ra 
os eo Vested: business, has never discussed the ‘proposed. exchange With. z 

0 amyone,. and has" neyer: made any statement as to whether or not she . ~ 
as ~ favored. the exchange. | ‘In his letter transmitting. this affidavit, the 

-... . attorney states that Anna McCallum. is the same ‘person ‘as’ the =. 

we Mae. McCullom” referred to in'the. Department’s decision as being 

2 “de oan, owner of land in the vicinity of the selected: lands. and : as s having ee 
“."-.\ no objection to the exchange. > aa 
a An affidavit. has also. been fanishad Be one. Wayne C Soviet Be at 

ae atte states that he is a rancher and: stockman, that he is. Harald < ee 

oe with: the conditions that exist in regard to the: pr oposed. exchange, .. 

cee “. that the ranch lands of ‘Mary MacKay Stewart, Horace. Stewart,” . 7 
a George MacKay, and ‘D. MacLennan are- ‘separated by about. five 
| ~ ‘sections of land: belonging to the. Eastern Oregon Land Co., that mo 

” these parties have. been accustomed -to using these five sections and: "> 
have acquired. ‘valuable. water rights necessary for the best use of 

-. their lands, that the - premises of D. ‘MacLennan are mortgaged. for. ps 
approximately $4,000, and that it would be difficult. to retire this. 

' mortgage if the. present Jand- ownership. pattern: is disturbed. He 

__ concludes by stating that. the exchange should not be allowed:. ee a 

—- In'an affidavit. furnished by D. MacLennan, he states that he-was’ 
never. interviewed by. the special. agent, that he does: not think that: 


the allowance. of the exchange and the. resultant increase’ of control: 


. “of lands by the. Eastern Oregon Land Co, in the vicinity. of his _ . 

ee privately, owned. lands would be i in the interest. of. good range Man- = = 
Sak) agement, that: the statement. of the special. agent that, the land com- ~~: 
eos pany will rent or sell its lands at reasonable rates is erroneous for. : 
the reason that the company rents its land “at a higher’ than the: 

ee usual rate,” that, the. statement of the. special. agent that the land 
ater - company is negotiating for the “Morris” Jands may be. true but that. . = 
the affiant is also’ negotiating for said. land, that the statement that” = 
Mary MacKay Stewart and George MacKay. run their cattle to- 
gether” is: erroneous for the reason that. “the cattle go on, the range - 
ee . together and mix with: other cattle at large,” that the statement of 
i: ae = the special agent that the Martin Bros. have a leasé on the MacKay Pie 
oe oe Jemds'. is erroneous, that the’ statement that. Mae McCallum, Dan. 
oe: -Crouter, and: Martin: Braga have no objection to the exchange may aoe 
- op be true but. that it should: be considered that Mae McCallum i is. not. a 
bo ae the livestock: business, Crouter is an employee. of the. Jand. ‘com-. ae 
“os .." pany, and Braga does not operate exclusively on the north side of © 
(oc. the John Day. River but: has most of his. ranch . Property on the ca 
ee south side of the river. he , af we 


Pe BTS "STEWART Er AL. we _ HASTERN ‘ORE. ‘LAND co! p00. a 
ae be oe: Se / ‘January 8, 1940, co Oe ee et ee ee ee 


a affidavit by George MacKay is. identical to the. one ws Heid Ae 


- : by D. MacLennan. 


_ Assuming the one of all ae allegations i in ‘ihe. aflidavits : 8 - 


tt ~awhich,, incidentally, are uncorr oborated, it-is difficult to see. wherein 
they constitute a-basis for a ‘modifieation: of the prior ‘decision of the =. * 

. _- Department. - They, do. tend to show that in certain. particulars theo 27 es 

special agent was'in error, but it is apparent. that these particulars” - | 
tice have little or: no. ‘bearing on the case. This application. for exchange ©. 
was made and: is being. considered under section 8 (b) of the Taylor 
Grazing Act of June 28, 1934, supra, as amended, and that. section ee 
a provides that. exchanges: ‘of this’ type may be. consummated. “when ee 
~~. public interests will. be benefited thereby.” In. considering | the pos- ee 
~ sible benefit to the ‘public interest, individual: cases of hardship Ore eS 
_ ‘dissatisfaction alone cannot. be allowed. to sway the Department i Te meee 


reaching a decision. To hold otherwise would: prevent. the consum= 9s 3 
mation of most: exchanges not made mandatory by statute. “Only 3 11: ee ee 


: ‘cases where such hardship. is likely to be so. ‘widespread. that. a large” > 


section of the public will be adversely affected would the Department ae : 


| te warranted i i, taking cognizance thereof. 


Tt is difficult.to see how any of the statements in. nthe aca or ‘the ae 
ae supporting affidavits. can be. interpreted: as. indicating that. the ex- 
ie change is not in the public. interest. The consummation. of. the ex- oo 
change will result. in the consolidation! of the: landholdings. of the 


: applicant: company and the. Federal Government. ~The. “presently. : 


existing “checkerboard”. pattern. of ownership will be largely elimi- 2 


nated. and thus the. company and the Government. will be able to ad- eH . 
~ minister their lands i in. a better manner. It is recognized. that: there: ioe 
will be. hardships | in: ‘certain. instances resulting: from. the loss by: oie? 


cae certain. livestock operators. and ranchers of the use of lands. that" 
are now. in Federal ‘ownership and that. they: have. Jong: been. accus= 9 8 


~~ tomed to. using, but. these. factors: are > outweighed PY. the’ “Buble: , es ae 
he “interests benefited. ere oe ES a 
Without going auto? a: “detailed eres of the: various allegations. we es 


es of the motion and the affidavits, it may be stated that they have little = 
“or no bearing on the case. For example, the fact that. George MacKay 
i and Mary MacKay Stewart: may or. may ‘not run their cattle together. 
Jor have. any partnership. agreement, does. not. affect the case. The: ee 
| game is true of the: question of whether or not the ‘Martin Bros. lease cae 
.., the MacLennan lands or are in favor of or opposed. to the exchange. = =. > 
In fact, it may be stated of all of the allegations « of the affidavits thats © 23,52 
So although they may show that the special agent was misinformed ag < ) 
__' to.certain particulars, they were in nowise important for they hadno 


3 z Ss bearing on. the question: of the stifficiency or ineuificisney of the. benefit aoe noe 
Ca of the exchange to the pubre interest. nee Oe ee a 


. L 
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Tester a as sihe ye Hoe a tearing 3 is poco rh may be. ‘staid as 


an : art neither the statute nor the regulations . contain: any provision for “ee 
| “a hearing’ on exchanges proposed. under section 8. (b)..- No doubt the’. 
oe .. Department could order such a hearing: if it were ‘considered neces-_ oe 
“oes sary to-a pr oper disposition of such’a proposal but’in a case like this 
eee a atte: would be gained by such hearing other than’ to. accumulate ai. -— 
| xecord’ consisting of ‘unqualified approbation of the. exchange by. the | ee 
. ranchers -in, ‘the. vicinity of the. offered’ lands’ and equally vehement. oy 

- condemnation of the exchange by the ranchers i in ‘the vicinity of the - ae 

a ae “selected lands. Such ‘a record would .be of no real assistance to the 
ane Department i in determining the: degree of benefit; to the public: interest, 
oho. and: hence of no real’ assistance in disposing. of an- application. Fors) - 
this reason the Department, has provided: for investigations by spe- ©) 
eae cial. agents. who, by. the nature of their employment, are relieved : of a: 
-,. bias. and are capable of that degree of detachment. that: will enable ee 
22s them: to submit. reports. that will be of’ real assistance to. ~ ae a 


a ment 3 in disposing of such matters. © ioe 
, ‘Since the filing of the motion for rehouring: the Deparment has hae 


ee Boon informally’ Advised: of a proposal by the attorney for the. =~ 

>. smnoving parties that the exchange be rejected insofar as protests have... 

_.° been filed and approved ; as to the remainder. - It, is apparent: that this © 

a ee suggestion cannot be made a basis for final disposal of the case. As © 

has been pointed out above, the test .of.an exchange under section 8 bjs 
is whether’ its consummation will be in the public interest ‘and not. | 
... - whether it is objected to. by. some individual or group of individuals. - 


Tf it were to be otherwise, ‘and a- -protest. by ‘someone. who. has been — 


| cae as accustomed to using. the land selected: by the exchange applicant. could ae 
oss, serve to. block the exchange to the extent that he was interested in the“. 
+" gelected lands, it would mean that the requirement of the statite.that © *. 
oe “exchanges ; should be considered in the light of public: interest would. 

Soe be set: aside, and instead. consideratic on. \ of ae interests. would: ap 


re ; become. paramount. Pa ener 
~The. Department asusders itself bound to adipsia. ‘the > publi: 7 


es “ i : lands i in the interests of all of the people as.a whole, and in’such man- Pes | 
- "= ner as will result in the: greatest public’ benefit. | ‘In the present, case: oe 
he selected lands are poorly situated. from the standpoint of effective — e 


control and administration and. the exchange,. if consummated, will - _ - 


ye "eliminate this difficulty. . ‘Tt is recognized that: the neighboring fartie, 8 
OOP. ers and ranchers have used the selected lands, many of them for years," ‘ 
tod, cand are, in varying degrees, dependent thereon. for; the maintenance aes a 
oe of: their livestock operations.’ But-this prior use of the lands: was’ only eS es 
_. at sufferance of the Federal Government and in no manner served to. - 
el west'a continued. right to such use. Thus’ when. it: becomes apparent cars 
po . that the: interests of the # Pubs at Tange can. best: be served a by eeporing Si, 2 


ie 
ieee 2, aes a 


4 » Mancox, Solicitor: gain) 


oe way, was clear. 


Ja anuary 20, 1940 ee Oe mee ee 


ne ee ee jandé 3 in , exchange for es junds ihe Department fools that 
. re it is its. duty: to.do SO.’ In: this respect, the Government i isin a ‘similar ~ 
ee i. | position to. that. ofa [private party. who may have. extensive landhold- + b 
Sia ings-and. who has permitted adjoining land owners to: use his lands _ ae 
eg free for such time:as he has:had no. other use for them. In such. case . 
mn his right to sell or. otherwise. dispose of his lands could not be qualified . 
or limited by. the fact. that there had been such suffered use.“ This is a8 
- essentially the situation in the present. case where the selected lands - 


have long been used. by the protestants or their predecessors. in interest: 


weld such use.1s being set, up as an argument against. the exchange. 


: That: it cannot prevail i is obvious for, as stated above, the interests ae 
~. private parties thust* oe way, when’ eos to dominant public 


ae benefits. 


"Phere: is. | noting: in. “the prasant. case an alow: ‘hat the Proposed 


: . exchange will ‘be otherwise’ than. beneficial: to public interests, and no“ 
+. reason. appears. for the ordering of'a hearing or for the modification of” 


oS aha former decision. The: former decision 3 is ‘accordingly. adhered to 


ee ; Z and the motion is 


| Denied, 


"Opinion, Tanuary. 20, 1940 


ee Dawson Cramme Bart, al 


- Private property, in the possession ‘of: claimant as paileé,. was: ¢ damaged through” 


- =the negligence of a Government employee. ‘Since the bailee was responsible 
ae tothe. bailor-owner, who waives in favor of. bailee- all: right ‘of claim. 
: against any third. party by. reason. of: any ‘collision: involving the, bailed . 
i . property, the pailee’ Ss interest in the Property entitles him 1 reimbursement. 
, under the. act. of June 28, 1987." : 


"3 , Pa , 
N 


Mr. R- Cc. Conly,, of ‘Daingerfield, ex; “hag filed. a. can in thes 


— amount. ‘of’ $28.20 “against. the United States for compensation for.’ 
* . damage to his Ford sedan as the result ofa collision with a National - 
oo - Park. Service truck operated. by Henry Sadberry, an enrollee. in the © 
7 - Civilian Conservation Corps. ‘The question. whether the claim should’. 
cs - be paid under section 16 of the act. of J une: 28, 1987. (50 ete B21), 
-' has been submitted. to.meé for, opinion, . i 


‘The collision occurred -on May 5, Dis ei Daingentield State Parke. 


a iPox, when the. enrollee. driver’ eee the Government, truck into the” 


PCr raer Tae 


7 Ys seg nS 


ie he Nas 


Ay 
: me 
i 


i: ; private. ear. ~The various statements submitted ‘indicate that: the 2 7 - os 


. property. damage was caused by. the neg gligence | of the Government 


—O employee, who backed his. truck without, ascertaining, whether the” 


~~ 
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ee The record nee that ths Brats car was in: he possession’ eae 
ee boat the claimant as bailee when the. accident oceurred. “The: bailor-owner, oe 
-. -Ted Spencer, submits. a. notarized waiver agreement, in which he . © 
States’ that R. C. Conly assumed full responsibility for the collection .. 
--.of-any claim which might arise against a- third. party. by reason of 
’ "any collision involving the bailed property, and j in which. he. waives ae 
oe in favor of Conly all rights pertaining to any such.claim. © 92 * fee a 
me te Dobie’s: “Handbook on the Law of Bailments and Carriers” (1914), ic 
ae .) asetion 39, states that 2.“‘bailee borrower may ‘maintain, by virtue of 
aos. vhis | interest, an appropriate action against a third | party for the 
0 wrongful disturbance of his possessions,” citing various cases in. di 
, . ferent: jurisdictions ° wherein the law has been so. applied. Masterson 
oe Ve. International & GQ. N. Ry. 55 S. W. 577 (not officially: reported), aa 
and Panhandle & 8. F. Ry. v. ‘Jackson, 8S. W- (2d). 256 (not off- 
Ss elally reported) , both decided by the Court of Civil Appeals of 
. Texas, are cases in point: in which the-court held. that the bailee had ! 
the right and authority to institute and gnaintain suit to recover for ~~ 


the damage to the property involved. The court pointed out in these . 


: ro = Riinat, PAYMENTS—WAIvER on ALasmA Muvmnar, Tasasins—Snorr0N 22 OF > Mv ce ae 
a Leasine Act, Poke ee” Tapes ap a ee oR eins aie 
Rentals on Alaska leases, may ‘be ee in ate discretion of the. Aeusiny, oa 

under the proviso clause of section 22 of. the. Mineral Teasing, Act of 1920. .. o - 


| ~  ¢ases that the bailee was responsible to the owner for: the property 
a and that he was. therefore a, rightful claimant. bat a2 


In view of Mr. Conly’ s interest as bailee in ‘the ee in the j in- > 


stant case, it is my: opinion | that the claim. is. properly payable to him, ae 
it having been concluded that the negligence on the part of the Gov- .. 
_. . ernment. employee permits payment. | The claim is. supported by a 
- notarized ee bill made out 1 in the name 2 of the claimant and pas ! 


| "Approved: ee a ee ee ar ae er Sa tal 


Ww. C. Menon, ree eee 
Aaa. ee Seoretary. 





"ARCHIE LINGO | o : ee 


"Decided February 20, r, 940 


| see o ALA ASK Sa—-Om, AND’ Gas Luases—Srcrron, dr: OF Muvmra Lmasine Act. 


- Section 17 of the Mineral Leasing Act, ‘as amended, ‘does not apply to Alain: aoe 
_ Teases insofar as it pr obibits waiver, , Suspension, or reduction of rental  pay:. ae 


“ments on oil and gas leases. 


ee “Oriel, Assistant Seeretary: | : | ee 
By decision of February 8, 1939, the Ganmicionee ee ae General cr. 


— © Kand OF Office directed that Archie Lago be oe that he would. | — 


- ead Sep ES amoreri LENt@o Oe Ne, eae OEMS 
i op a eee February. 20, 1940. . fe a oe oo 

“allowed 60 dsys ‘tom: notice to pay the first: 5 year’ S dniimal ect of. oo oe 
25 cents an acre in connection. with his oil and gas lease. application: eee 
- filed August. 12, 1937, for unsurveyed’ secs. 8, 4,.9,and 10,T.438,R.-0 0. 
58. W., Seward. meridian: Alaska, and that for failure, to comply his. aoe 


a o - application would be finally rejected. - 


~The applicant filed | an. appeal. and an . application for waiver r of ee 
"rentals. | , | a. 
‘The gtounds of sppeall are , that nib) the euceunion of a. “Tehiae aaa ie ee 
eo of a bond no rentals can be due; and that under section 22 of > 
the act of February 25, 1920 (41. Stat. 4377), as amended by the act of 
*: April. 30, 1926. (44 Stat. 873), it becomes the duty of, the, Secretary Of se oes 
~ the: Interior, for the- ‘purpose » ‘of encouraging. the production of = 
~ petroleum i in Alaska, to waive the payment of any. rentals for a period 2 
‘not exceeding the first 5 years of any oil and. gas Tease’ in that ‘Territory. oe, 
The Supplemental Regulations. Affecting. Oil and Gas Leases’ in ace 
‘Alaska, approved J wy 8, 1937. (Circular No. 1431, 56 I. D. 472), pro-- 
“vide that the first. year’ 5 rental payable such. leases shall be “payable te 
prior to the execution of the lease. * * *” This regulation i is fully oo 
within. the authority of. the Secretazy,. under section. 82 of the Mineral ~ .:. « 
__ Leasing Act. of February 25, 1920 (41 Stat. 487), “to prescribe. neces-.*" 
sary and proper rules and. regulations and to do any and ‘all. things nha 
Be legaeath to carry out and. accomplish the purposes of this act”. Itis 
_ true that the rental for the first. year is required to be paid ‘before the . beta” 
_ term: has. commenced and. before the lease is granted. . . But: obviously- ae. 
it is not unreasonable to exact the payment. in advance as a token of . °°, 
"good faith (Cf. Hardeman v. Wttbech, 286 U. S. 444 (1982))- The ean teats: 
~ ground. of the appeal i is therefore qithout substance. : ee ae 
_ The ‘second ground is also without merit... The: proviso sree of Sera 
ervey 22 of the act of February. 25, 1920° (AL Stat. 437), cited. by. the:.°. eae 
appellant, ‘specifically provides that waiver of rental payments by the: 
~ Secretary. is “in his discretion.” . The. statute papece no. shana Cee 
+ duty upon the Secretary to ‘make such waiver. ‘ So rae a 
The applicant, however, has filed an. application fons waiver. of rental Poe 
payeelate. in which he. alleges various factual grounds to. induce the. 
~ Becretary: to waive the rental payments. Consideration can be’ given 0.500 8 
_ to the facts alleged only 3 if the Sectetary. may legally waive e such rental Le eee 
_ Bamenta ee 
Section. 22 of the 1920 Mineral Teasing Act snietlias | Pee 
“That. leases. in ‘Alaska under this.act #94 + * ‘shall be upon. such rental and ee - ee 
~ royalties as shall be fixed by the. cay of the Interior. and specified in. the. ic ene 


on is lease, and. be subject: to. readjustment at the end of each twenty-year period of ae a ee 


the lease: Provided. further, That for the purpose of encouraging the production ie : 
of petroleum products in Alaska. the Secretary may, in: his. discretion, waive: the 


- payment. of any rental or royalty not a pecece na, the Tae tee: years oF any. Tease: a ae o. 
a monaals: ‘supplied.} ee PE a ee ee ee ee cea ee a 
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» Section 17 of the amendatory 1935 Mineral I Leasing Act provides: 


Alt. lands subjéct to disposition under this act - # “may be leased by the = : - 


ae ‘Secretary of the ee OF. *, “Such leases’ shall be conditioned upon pay- 
~~. ment by the lessee — ee in advance of a rental to be Axed 3 in he lease of not ine 
Jess than’ 20. centé per acre per: annum, ‘which. rental 9% shalt: not be = 


Oe aes suspended, or reduced i a [Emphasis supplied] 


- The question arises, therefore, whether rentals for Alaska leases ee 


. : governed by the language emphasized i in: section eal or r that ‘eimphsatzed 7 - 


td : ph vin section 22.° tea 
- Phe: Present, section 17, as ariended | in , 1935, paepone) ‘to eal with, — 


re leases § in “all. lands subject, to disposition under this act,” whereas sec- ee 
; a : tion. 22. of the 1920 act. deals specifically with: ‘oul, and: gas. Jeases.in. 
ae Alaska. Nevertheless, it is a well-established rule of.Jaw that-a later ~~ 
:. °. statute, gener al in its terms, will not’ affect the special provisions OL, oe 
-. © the earlier statute unless:a repeal i is expressly made or unless the-pro-. 


| /... wisions of the general statute are. manifestly inconsistent with those — 
of the special statute (Washington v. Miller, 235 U.S. 422,'35 S. Ct. 
119,59 Li, 6d. 295 (1914) ; United States v. Niw, 189 U.S. 199, 23 S.Ct 
= 495, 47 L. ed. 775 (1903) ; Rodgers v. United States, 185 U. 8.88; 22. .- 
Se eS, Ct. 582,46 L. ed. 816 (1902)). The amendatory act of 1935, how- 
OOS ever, specifically states that it. amends only sections 18, 14, 17,. and 986 2% 
- “Tt seems clear, therefore, that. Congress, when it. ‘neluded the above- . |. 
: -.-emphasized language | within the new section 17, did not intend to 
--amend or repeal section 22. Furthermore, there is no manifest. incon=" 


a sistency between section 17, as amended, ‘and section 22. Section 17 


— prohibits. walver “of rentals : as to: all lands except those in “Alaska, the~ 
- Jatter being subject in this regard to the provisions of section 22. This” 
has been the administrative interpretation. of the Department. Circu-' 


dar ne 1431, SUPTA,' states that “as no amendment - was made of section _ 


, 9O: ve * it Is apparent that Congress did-not intend to make any 

Pee change 3 in the provisions of. the law. applicable only to. Alaska,” and. * 
“os quoting the proviso. clause of section 22, expressly declares. that, asa — | 
: part. of the 1920 act, it is “especially applicable to Alaska and still 3 in: : 


re fee force.” 4 Insofar as. the prohibition against. Waiver ‘of rental payments’. : 7 3 | 
aes oe concerned, therefore, section 143 is not. applicable to oil and Ci mea ay 


: 2 - Section 29 clearly dogs noe 1 prohibit relief ae rental payments in” sae 


oe oa “individual cases ‘where ‘sufficient® showing is. made to warrant. such . aa 
“. velief in the discretion. of the Department.’ Whether such relief 
es, should be. granted by: regulation. applicable to all: or by disposition of. - ee, 
os . individual applications confined to particular. persons. js -a matter of =| 
See ~ policy and discretion. In determining that question due consideration | a 
=... should be given to the fact that relief from the payment of rental may > 
eh. -vesultin encouragement. of the practice of obtaining léases. for purely 
Pas speculative purposes. - Jn any € event, there should be: a clear showing oF 


a es COCHRAN - BT, “at ve BONEBRAKE Er AL. e105 ff ae. 
4 a: Sea eae _ February a1, 1940 ae ae ee 


ms 


ean the: waiver. » will tend to encourage the sctus], production ce pes = 
- troleum products i in Alaska, which 1 is the ss putes of the Waiver: eee: 


provision, of ‘section. 22. : 


The decision of the. Commesionse! is affirmed. and thet case. ee - ee a 
_to the: General Land Office for consideration « on the merits of the eRDE ae 


-eation ) for. waiver, 


- SUSIE, E COCHRAN. ET AL Vv. _ EFEIE v. BONEBRAKE 1 ET AL. 
Decided February a, 1940 oe oa 


vanine CrarmeMivmnas, Lwastxe Aor, 


Armed a amid Remanded. 8 


An oil placer. mining claim ‘is. not valid until there i isa aiseovery of. ofl or gas oe 
> within. its limits... A qualified. person. may take possession and hold. publie eS | 
ee land. for a reasonable time while. prospecting for mineral. | Assessment. work — mi ; 
~. does. not take. the. place of . discovery; It-is of no avail on a: mere POSSessory: | Ga 

~.: dlaim. | ’ Section 9880. Revised Statutes, has no application: to. a possessory. 


oe claim which is not. valid through. discovery. . Section 87 ‘of the’ act of Feb- 


<7 Yuary 25,1920 (41 Stat. 437), did not give force or protection’ to an. alleged: , 
sae? OAL placer mining claim: where there had been. no discovery of-oil or gas and . io ‘ 
‘where there was. no diligent Drosecution of work looking: to discovery: at the pee ed 


Sapa © date of said act. 


Cuarman, Assistant b Seoretary: eee oe ae o 
By decision of October: 18, 1939; the: Goinmigsionar’ of the General i 


Land Office dismissed the protest ‘OF Susie E. Cochran. et. al. against toe | 


_ the issuance of oil and gas leases. to Effie V. Bonebrake et al., and. 


_ the. protestants, by their: attomey,, have appealed. “The. facts care : 


- briefly as follows: 


On April 18, 1939, ‘Effie Vv. Boujebiais: Pp L. ‘Bouebrai; Neil ‘gS. roe 
McCarthy, and J. We: 7. O’Connor, holders of oil and gas prospecting — aoe 
permit Los. Angeles 043561,. granted. February 5, 1929, for lands in oe 
~gecs. 6. and, T. 4 N., R. 19 W.,.and sec. 1, T. 4.N., R. 20 W., 8. Be Mec. 

- California, filed application for leases as reward for discovery of oil oes oo a 


= on the permit land. 


On June. 30,. 1939, Susie. E on brance: M Martin, a 
| George Ross. J ankins filed’ a- protest. against the issuance of leases 
and against the. permit to: the extent that there was conflict with the," oS 
“Elwood -placer. mining’ claim. They asked thatthe permit. be. Camm ES 
‘eeled'to the extent of the conflict, alleging. that as the result of As ua ed 
* protest: and. hearing the permit was canceled’ on “December 20, 1984, oe 

“Insofar. as there. Was: conflict. with the Nellie. Bell placer mining claim, oe : 
‘and thereafter patent -was issued. for the said Nellie Bell: laine that ee, 
. the original protest, included the Nellie Bell. and the. Elwood placer a 


. ‘ claims but at the time of the trial the protest was withdrawn. as. to. es - - 
- the: Elwood, without * prepudice | to. ‘the: Tight of the Bae fe: a 


? \ 


ie a Ae including discovery. | 
Th his ‘decision. the Commissioner stated aad held: 


NO. rights to. deposits ‘of: oil in public lands of the ‘United. ‘Sintes: can ‘be Soe! 


= acquired by adverse: ‘possession... In fact, prior to the date of the leasing act, 


namely, : February 25; 1920, the only manner. in. which oil rights in such lands - 
could. be. acquired. was ‘by location. based upon. a valid: discovery of oil deposits. 

'. As the Elwood placer mining claim was located.on Government land; the laws — 
of the United States’ and not: the. statutes: of the State of California. are eo. 


; controlling’ in. this ‘ease. Bue Ss 
The protest contains : no allegation: or. ‘showing’ that discovery < of. oil or. other 
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oe ae -denew “their protest at a. ative fines think: on : Apri: a “1910, ‘the a : 
Ba " predecessors | in interest of the protestants. made and located the 

~ - Elwood placer mining. claim and duly recorded the location; that Pe 
°° all times since April-1, 1910, to wit, over 29 years, the protestants. : 

sce and . their: ‘predecessors | in interest had: ‘been. in’ ‘continuous, open, o5° 
ee adverse, notorious, and’ exclusive possession. of the land; that each 
and, every year they | had duly filed their proofs of annual labor nd: 3 
Pen _expenditures required, to maintain and hold. mining claims, showing. 

~< that each. year there had been expended a minimum of $100 for the 2 

De "benefit. of.the Elwood | placer; that. from April: 1, 1910, to February. oo 

- 95, 1920, the date of the passage of the Mineral Leasing Act, there -.- 
; ete’ no adverse. locations ; that since. February 25, 1920, ier had” 

.. -been no: -proceedings of | any kind on behalf of the United: ‘States. - 

| - “which in any form or manner challenged the, legal sufficiency of the ; 

et said Elwood placer ; ‘that. on February. 25, 1920, the protestants: held. | 

“ay, -the: Elwood placer. as a valid mining elaitn by the terms. of section’ * 

87 of the said act of February 25,.1920 (41 Stat. 437); and that-“by ~~ 
said ‘act’ the’ said. claim -may. be pee under such law in all | 


es minerals on. the. Elwood. placer ‘claim has ‘been’ ‘made and thus: there is- no. 
pe support for the allegation in, the pitest that. the. > placer claim ds a valid. “one 
ao - under. the United States mining laws. ; Je 
ee “Tn the. appeal it is alleged that she Comminsioner: erred: ay. in: 
eee sohising to order a hearing; (2) in refusing to recognize the claims bs og 
Ces oe OL: the protestants; (8). in. dismissing the protest; (4) in requiring © a 
2 that the protestants should show that they had made a discovery Gi vs 
oo “oil or other minerals on the Elwood, placer (5). in. holding that there. 
a was no° ‘support for the allegations i in? the. protest, that’ the. Elwood . a He 
ae placer. was valid under the United States mnining: Jaws: and. (6) in =. -* 
~.. his statement. of facts. It. was further alleged that the decision was 
) coo contrary to law and. contrary | to the settled: judicial interpretations oo 
Sete respecting the mining Jaws of the United States. es 


‘In his. brief on appeal the protestants’ attorney. quotes déotion e i : . 


a 87 ‘of the act of February 25, 1920, supra, and’ contends that the 
i placer claimants may qiaintain their rights under a location without °.° 
-,- discovery providing that they continue in prosecution of work look-- 

oe ing to.  diggovery. and that® when discovery is made it relates. back mae 


= te 
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~ 


; ; to: the per act oe location; that. the failure. of. tee mindee os 
> : . such: circumstances, to. continue diligently in. the prosecution OL aa 8 
~ - work looking to. discovery. does not. ipso facto forfeit their rights, 9 


: the only penalty: accruing against them, under such ‘circumstances, ae 


“being | that .an_ adverse locator, Arindel without. discovery, might) 30 
|’ assume possession and thereafter begin work looking to discovery; °° 
<< that this principle i is well. established i in thé cases of Wilbur v. United = 


| States, 980 U. 8. 818, and Ickes. v. “Virginia-Colorado Development oe 


re a Corporation, 295: U; S. 639; that in section 37 of the Mineral. Leas- 9 i 
oS ing Act, Congress’ has’ recognized that a placer mining. claim: could. nee ae 
be valid’ without a. discovery. and. ‘distinctly gave. the right: to. Pel ag 


fect. the claim by. a discovery: thereafter, without: imposing any — 
. specific time whén such discovery must be: made; ‘that. the protestants” Pan 


- have ‘alleged’ that they held the premises beyond the term of: the 


oe statute. of limitations. under. the laws. of California. and. in’ doing SO —— 


they have followed: the terms of section 2332 of the Revised: Statutes; = - 
and that: it has- thus’ been shown. that the Commissioner erred ; his, ee 


_ decision should be reversed and a hearing ordered. 


7 The’ ‘protestants. did’ not. allege” that they or. ee ‘predecesors — 
o s in-interest had: made any, Tiscover) of oe or other mineral on the . re 


’ Elwood placer. ee ook 


~ In the.case ‘of United Siotée v. Ohio Oil ines 240 Fed), 996, nee 


‘ ‘the: court held that.a location of a mining claim’ was not valid: until 


; there was a discovery, in the. case of a lode claim, of a vein-or: lode ' 


containing ‘mineral, ‘or, in case of) a placer claim, a discovery ’ Of fot e 


: petroleum or.other. mineral within its limits.” This 3 1s so well estab- ee 
_. lished that no further citations: are necessary. | | 


| AS qualified . person may ‘take - ‘possession and ar public eee for oe ' } 
_ ao: reasonable time while. prospecting. for: mineral. ‘In: the: case” a Pan ag 
Ondo, Oit Company v. Smith, 249 UV. S 387, 346, the: court said’: : 


og Itcis! clear that in order to. create ‘yalid rights ‘or tultiate. a ‘title | seilant = a6 
3 the United: States a. discovery of mineral is essential. Nevertheless,. section 0°03: 


2819 extends an express invitation to-all qualified. persons to-explore the lands ~~ 


-.-of the United States for valuable mineral deyosits, and this and the following ©. 


sections hold out to one who ‘succeeds in: making discovery the: Promise of a 


es “full reward. Those who;, being qualified, ‘proceed in good faith to make such 


explorations and enter peaceably upon vacant lands. ‘of. the United States for a 


Se, a that purpose: are. not treated: as-mere. trespassers, but as licensees’ or. tenants a8 
_\ at-will. For since, as a practical matter, exploration must precede the dis. 


covery of minerals, ‘systematic - exploration, legal recognition of the: pedis pos ae 


are ~ gessio. of. a. bona. fide and qualified prospector is: universally. regarded. as te 


necessity. . ‘It is held that upon the public domain a miner may hold the “plate 


ee in: which. he. may be, working: against * ‘all’ others. having no better. right, and. 


- “while he remains.in’ possession, diligently | working | towards. discovery, _ is a ; ‘ 
a oe entitled—at least for a. reasonable: time—to be: protected against tela fraud- Be 


ae ulent, and clandestine intrusions upon his pose eee 
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me And ft: has: come. 0" be Sgonératy. eer that, “while eae is. thee sate 
rae indispensable. fact ‘and the marking and recording of: the claim dependent upon a 
sity yet the order of ‘time in which.‘these acts occur is not essential in the ~~ 
~. aequisition from ‘the’ United States of. the. exclusive right of possession of © _ 
oe _ the discovered minerals or the’ obtaining of a. patent. therefor, ‘but that dis: os 
“2 eovery. may follow after location and give validity. tothe claim as of the. ete 
- ome of discovery, ‘provided no rights. of ‘third parties have intervened, Pes 
; In. the. ‘California courts the right of a locator before discovery ‘while int fone 
= 7 possession of his claim and. prosecuting exploration. work. is recognized asia. ee 
Sa substantial interest, extending. not. only aS” far. as the pedis: possessio. but to. 4 3 
» the limits of the claim as: located; so that: if.a duly qualified person peaceably oe 
on and ‘in ‘good. faith . enters upon. vacant’ lands of. the ‘United. States . ‘prior to ae 
vo “discovery. but. ‘for: the purpose . ‘of - discovering oil - or other valuable ‘mineral Pas 
“>” deposits, ' there: being - no valid mineral location upon it, ‘such person. has the | 
os : right to maintain possession as against. violent, fraudulent, and “surreptitious ot 
tsa ; intrusions so long as he continues to- occupy the land to the ‘exclusion of others.) 
oO - and. ‘diligently and in: good faith Erospeutes: me. worl of endeavoring. to: dis- epeace 
Pi a cover mineral thereon. Shan te eS ie Sik eae a iy eo 
te. yee “Whatever the nature and extent of a _possessory ‘right pefore discovery, ‘all pea 
. “authorities | agree that such | possession may be maintained ‘only by continued 
ae -, actual occupancy by a ‘qualified | ‘locator or his: representatives: engaged - in. 
Cha AF at oe and diligent mente of. work: ‘Igoleing - to. the covers a ge 
ce ae | oh 7 
oa. The allegation of aaa axponditata. for the hence of the. Elwood en 
coe placer i is. without merit. An the ¢ case. of Cole vy. alph, 2 252. U. 5: 286 , te 
ae 296, the court’ said: pol PLE es Sine, aan ne et 
eS Nor. does assessment. work. take the. place of ‘discovery, for the requirement 7 sone * 
; | O8 | ». relating to such work is in: the nature of ‘a condition subsequent. to-a perfected. ee ie 
“ol and: valid’ claim: and: has. nothing: to do with. the locating or “holding: a Rae a 
| es a aaa discovery. | a ; . : | 
are ~The cited section 2332, ‘Revised 1 Statutes! we no. ‘dpplieation’ ee Ss 
eae soever in this case hocnuse it contemplates perfected and valid mining | 
a ~elaims. Section 2320. provides. that “no location of.a mining claim’ | 
.~ -ghall be made until the discovery. of the vein ‘or lode within the limits. | 
-.. of the claim. located.” ” “The doctrine ‘of. pedis, possessio is a judicial a 
7 interpretation. and, as we have: seen, such bac is no more than a: “ee 
ree tenancy at will, - aaa 
“> .The cited cases of Wilbur v. ‘United Sities cad fore Ve: _ Virginia nee 
| e Colorado Development Corporation are not. apposite because i in those 2. 
ona cases perfected. mining claims were ‘involved. ae no mere ‘possessory. ’ 
; Tights without: discovery. ioe ee a 
“Jn the case of United Sine v. “Honan (st. i D. 958), the: Dex Pe 
ae partment held. that. the: Land Department could. propetly allow ae as 
“2... stockraising’ homestead entry for. land in the actual possession ofan.” 
ore “alleged lode mining claimant who lad made no discovery. and was) 
not in diligent. prosecution: of work leading to. discovery. See 
ae ~The protestants. allege that. they located the Elwood placer 3 in 11910. me 
Cuees Do ee wish to ee that ia or r others i in a their behalf. DE 2; 


Nv 


ar 
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ok tee enenced for 29: years. “in persistent: and diligent ae oe eee 
work looking to the discovery of mineral” within the Elwood placer? ee 
They certainly have made “no specific allegation of that kind)-Ino. ~~. - 
rd tact; their. allegation i is that their proofs of annual labor! show ‘that as 
eo gael year “there has been. expended for the denesit, of said Elwood Ra ts 
~.. Placer Mining | Claim an. amount in the minimum of $100 as Tess: i 
os quired. by. said Mining Laws.” ° ‘The indications are that nothing'per-) 
--. * sistent was done on the Elwood. ‘On the adjoining Nellie Bell placer 

the protestants did drill to discovery. and obtained. patent, but‘work oy >. 


/ on that claim, or elsewhere than. on: the Elwood, gave no “right toga 
ee we continued possession of the Elwood. - > i 
. The protestants: have failed - ‘to. cho, that. pee were a hatped be ae 


» section 37 of the Mineral Leasing Act. So far as shown they. were 


: : : not. in. diligent. prosecution of work | on: the. Elwood looking to’ diss”; = j ; 
oe covery of oil or other. mineral. on ‘February 5. 1920, and thereafter a 


eee ait 
aoa 
j : 


there was nothing: to prevent the Land: Department. from granting ~ 
an oil. and. gas” prospecting permit: for the land: In: the case.of . 


Mountain States: Development Company. v. Taylor (50. L: D. BABY eo 


ae the. Department. held: that the exception clause ‘of the. said: ection ae 


87.did not confer ‘upon a claimant. of a group ‘of placer’ claims of : 
oil and gas. lands, upon which. no. discovery of: mineral had been > 


ao made, a Tight to retain: them unless he had been in.actual coritinuous be 


‘possession of: each claim: and in diligent prosecution of prospecting “ 
thereon. up. to the time: of the passage: of that act. In the case of. as 
_» MeGlee v. Wootton: ‘(48 L. D. 147), the Department, held. that ces ad 
oo View of the provisions of. said section 38T sae a of 


* * & no oil placer. mining claim cah: be passed to patent. ‘arider ne pro. se 


“ ae -yisions of the placer mining. laws unless-" (a) it shall’ be shown. to. have been: a 


supported: at the date ‘of: the leasing act bya ‘sufficient discovery ; or (b) dis." 


_,-eovery being at that.time absent, it shall be established that work leading .- 
“to. discovery was: then. being: diligently. prosecuted by: or for the claimants, ae 
oa ‘thereof and. thereafter diligently continued: to- discovery. meds aoe te 


oe AS hereinbefore. stated,. the. oil and gas prospecting ‘permit. a oe . 
anid in 1929, the ‘protestants ‘filed a. protest, jn- 1982 which they:.. 


“withdrew. as to. the Elwood. placer’ in'1933. More than 6 ‘years later, ee 

‘ “when. the. permittees had drilled: and. discovered oil.on the i ee 
-.° Jand, which included the Elwood placer, the protestants filed another... 
— “protest without: alleging discovery of mineral and. without alleging oe 
poe ‘diligent: prosecution, of work on. the. Elwood. looking ‘to discovery. — eo 
ee Upon the allegations: which: have been’ made the Department finds ~ oe . 
—.. “that, the protestants have no ‘rights to the land covered by the Elwood a 7 
be. placer. There is no. basis for a hearing: because the ‘protest. allega- ne 
“tions: can be admitted : as | true Without psa a the ee of the ‘ 


oes permit, 


"The ° decision appealed : from i is affirmed, es. 2 See 
eo ee ee ee | Sy S Afiemad rene 
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| Posnrc Lanus—Gravting—Licensts—Base Pnopnkry——DEPENDEncy 1 BY. Use. 


In construing the requirement: of section 2, paragraph (g) of. the. Federal : = 8 
a . "Range: Code, that Jands shall. have— had. 3 years. or ‘9 consecutive years’ Cas . : 
ee eane i use in - connection with the same part, of. the™ public. domain | during. the cs | 
ee 5-year. period | prior to. June 28, . 1934; in order to qualify as. dependent, ese 
a “--by-use, the doctrine: of reasonableness should. apply ard the amount of use mie oe 
|. ofthe public domain in any 1 year must have been substantial in relas + 
+. tion to the extent of the ‘grazing: ‘season.: A use of the public domain for... 
Lor 2 days_ out ofa season - extending in the average year. from July 1 - 


af to September A is not substantial | within that construction. 


oo Warr, Under Secretary: | is 
-.. «Auguste Nicolas has Appsaiod Frain: a ‘decision ots an examiner of tha ae 

. : oe Grazing Service which affirmed a decision of the regional grazier which . , 
oa" ~ rejected: an application by Nicolas for | a 1939 granng: license 1 in Colo- ; 


| ado. ‘grazing districts Nos. 3 and.4. 


Nicolas’ short- form application, dated Noveniher’ 29, 1938, * ecuibatad | 


_ e license to graze. 8,000 sheep from J uly 1 to September 10, 1939, and. - 


to by letter of Ja anuary 22, 1939, he was advised by the acting regional oat | 
7) grazier that the advisory board had recommended that his application. . 
be rejected for the reason that the applicant’s base property was not - 


~ dependent. by use. - Nicolas protested, and. after consideration. of-the- 


protest. by the. advisory. board, the acting regional grazier advised 


him that the board had recommended that the former action be sus-- 
~ tained, and that his. application. was accordingly. rejected. . ‘Nicolas. 
: appealed andthe case was set for hearing: on June 14, 1939, at Montrose, ‘ 
- ‘Colorado, at, which time and. place he appeared and was s represented by ce 
> counsel. OB a 
2 At the eae it was. stipulated: that the a issue was. ; whether - 
Re i not’ the appellant had made any use. of the. public range in the. 
_ “American Flats area in 1934. It appears ‘that there was no question 
_. but. that. Nicolas had used’ this area in grazing. his: sheep. during the. 
-- summer grazing season of 1933 and his position. appears to. have] been, aa 
cae ~ that, if it were established that he had. made similar use of that’ range eee 
eo dn 1984, prior to the passage of the Taylor Grazing Act on June 28.0 
-.. of that year, his base pr operty would be dependent by use. On J une ook 
~ 96, 1939, the examiner rendered a decision wherein he found that the. 
a ~~ appellant had failed to prove that he had made any use of therange 
3.0 inthe American Flats area prior to June 28, 1934, and. accordingly: pve 
s <a. sustained. the decision of the regional erazier. ‘Iti is s from that decision re ey a 
that the present appeal has been taken. | oa 
“> <A preview of the testimony ‘serves. to support. the findings ay he = 
ae examiner s so far as he has concluded that’ the appellant did not t prowe. oo 


ae 
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- that he snide ¢ use sof hig: range in question: during the bart a the = iia? ee 
grazing season ‘prior to June 28 of that. year. ‘The appellant: gave eee 
_ testimony: to the effect-that he reached the range with his sheep some... = 
’ time.on the 26th or 27th of June 1934 and, therefore, ‘used the range ant 
in question. for Lor possibly 2 days before the: -passage of the Taylor See 
| Grazing Act.” The evidence on’ this: point is conflicting and it. would: 2.5 °~, 
be difficult. to determine, with absolute certainty, the date on which 
the sheep. actually rodehed: the American Flats ‘area. Suffice to. say). 
~ that’ there is nothing i in the record that would warrant. the conclusion Ve 
that the examiner was in error when he found that there had. been no ae 


| use made of the; range in that ar ea. prior to June 28, 1934. 


But irrespective of: whether or not, the appellant. thade ‘use of tig | ee 
-srange: during the 1 or 2 days alleged, -it is the opinion of the e Depiirt- ae 


“ment that. the decision. of the ¢ examiner should be sustained. | 


The Federal Range Code, a as revised; provides i in 1 section 12 pare 7 


graph (9). as follows: 


Land dependent by use “means forage. land nich was. reed in : Itvestoct: opera- ; cat 
tions in connection with. the same ‘part. of the public: domain, ‘which part is now - 


ws ge er ia NICOLAS ee 


» Federal range, for any three. years: or ‘for any two. consecutive years. in the 5- -year ee 


period: immediately preceding J une 28, 1934, and which is offered as ‘base property on 
».in an: application. for. a grazing. license or 2 permit’ filed before’ June’ 28, 1938." 


. Land will be considered dependent by use. only tothe extent of that part of it 


necessary. to’ maintain. the. average number of livestock grazed. on ‘the ‘public : 


domain in connection, with. it for. any. three. years, or. for: any. two: consecutive. ~ 


. years, whichever: is the more favorable to the applicant, during the eB vent period ‘ee ‘ 


immediately preceding J une 28, 11984, 


Stated otherwise, this. rule. or. Teulshoa provides that if the Jand sae 
offered as base property by | an applicant for a grazing. license was ‘the eee 
base or. headquarters for a livestock operation that involved the US A 
_ of the same range. for: any. 2 consecutive years or any 3. years during Pea 
the. 5-year period: immediately’ ‘preceding June 28, 1934. (commonly =) 3. 
_ referred to as the “priority” period), then that. land shall be considered. - Beat 
“as. having the attribute of. dependency by.use. “In construing this 
~ provision itis proper to inquire as to the nature and. extent of the use a 
that an. applicant. has made of the range during ape years. when such Ron ee 


use is alleged to have been: made.. 


/ - The purpose of the: regulation was to. oe for the asiyiieition: << a 
a 2 2 “of ‘grazing privileges by those: oper “ators. whose use of the public graZz- oe 
ing Jands during the 5-year ‘priority period was of, so constant a...” 
ae - “nature and of sufficient: extent to entitle them to consideration:as = ° 
established and stable livestock ‘operators who. are entitled to.a, con- ae? 
~ tinued use of: the public grazing lands. It. was: thought: ‘that’ thee oe . 
a or control of land that: had been, used as:a base for a live- oe 
- stock operation’ involving the use. of public - grazing lands. for any: 2 ae ; — 
oS consecutive: years or any 3.years during the priority —— should bbe ce cone 


considered a sufficient qualification for such ee ee 
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ae ae “ithe. question in ‘this: case: sie 4 is rea nethene or: not ee use. Ot hee es 
ie range: for 1 or 2. days of a. grazing season plus an acknowledged. use 
... during’ the entire. preceding season is sufficient to satisfy the require- ices 
ioe ment. of the regulation, and ‘the Department. is. of the opinion: that” eae 
Sg this question should be answered +1 In the negative. if oh ead 
ea DG Department ‘feels that the doctrine of ene oul oe 
So apply in a situation of this kind. and that. the. use. during: any. season, °° 
<*> of the priority. period: must have been a substantial one in order to... 
ee “meet: the requirement of. the regulation. In other words, the use 
Pees: “maust have been such. as, taken by. itself, would indicate. that. it was. ies 
os. a necessary. adjunct to the proper use of the base, property.as estab- 
" “ished. by the conduct of the livestock operations during the priority) 
. +». period... To. hold. otherwise would be to. disregard. the- ek f PreRer oe 
ae and reasonable ‘conception of the term “dependent by use.” athe be 
The -use. made of the range by Nicolas: during the, 1934. season can- = oe 
oe “not be considered substantial. . According to the record, the grazing: Me 
| season” In. the. area in question. extended. in the average year. from. 
» «about July 1 to Se ptember. 10. In: other ‘seasons the range may’ have | 
eS ~ been. accessible and usable ‘from. an earlier toa later date. It ap- ~~ 
> -pears that in 1934. the Forest. ‘Service permitted the. national forest... . 
~~ to beerossed by livestock as: early as June 24 and. it may safely be ae 
~ stated. that. the. grazing season in the region: ‘in question: opened. OM 
4. that date. But irrespective of the, actual date of opéning it is appar- ~ 
a ent that; a use of the range for. 1.or possibly 2 days during that sea- _ 
- son-was totally inconsequential to constitute a use of the! range during . 
-<... that year, as contemplated: by the Federal Range Code. _ et 
a Accordingly, the. Department. rules, as a proper interpretation of cae 
o* the: regulation. in question, that the use of the range for grazing dur- 
fo ing the 2. consecutive years” or the 3 years mentioned i in the regula-.- 
hs tion: must In each. year. have been a substantial one, that ij in the present ee 
“ease: the use of the range for 1 or: 2 days during the 1934. season waS 
is 66. jnconsequential in relation to the entire season that it cannot’ be | 
.. eonsidered substantial, that’ the base property offered. by the appli-'. - 
-. -eant is accordingly not dependent by use, and that the decision of ie oS 
os) examiner’ ‘should be affirmed.. aaa ae : BOP og ee 
fo. Theis Fecognized. that. the: ‘above ane may rete in some , diff a 
as salty 3 in. applying the Federal Range Code so-far as it may. be neces- — 
.. sary. to deterrnine | whether, - ‘in -various . circumstances, | particular. oe 
a periods of use may have: ees “substantial, but: such: situations: will. ao 
/ need to be met as they arise.and dealt, with 3 in. the: light of the basic ae ae 
ee _, purposes of the Taylor Grazing Act. | oo 
ee ae least. it is not felt that. the soli is eee es iat es a 
Ss . ‘pecially when it is considered that no regulation or ‘construction. ee 
. .». thereof could have obviated the’ necessity for the-curtailment or total = 
eS ae elimination of some livestock oo on the public. Janda, because ee 
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: | cg of ihe. inguificieniey. éf available range ‘to satisty the néetlsg or estes * r XG Q . a 
ea of all. persons. “The scarcity of range has made it. necessary ‘to elim-- ae 


inate’ some. operators” entirely. and: the regulations, have. been SO. 
ae ‘drafted. as to eliminate, in the majority ‘of cases, those operators | hey 
bee used the range only during. one season of the priority period... ‘The 
ee Department has heard ‘littlé complaint: against such: eliminations . 


and the present ruling which denies: the application. of one who. ‘1s: 


— able to show a.use of the. ‘range for an entiré season and only Lor 2. 
~. days of another season’ is ho more harsh: than. in’ the case of those 


: i . » applicants who aré able. to show ‘use’ during. an entire: season but: not. : ane 


a | an additional. ak or 9 days of use during some. other year. . he Cee 
The Department feels that the decision: of the examiner was proper ne Se 


2 ~ and it. 1S, accordingly a affirmed and ‘the. 2 appeal i is | dismissed. 


| Afomed, 


“WALTER K, ‘ELLIS. 
) “Decided March i i940. 


oo Poet Lanps—Grazine—Lrcexsus—Base. Propenry—Dupanpency BY Use. 

7 "The requirement of section. 25 paragraph (g) of. the Federal Range. Code that. . 

land- having dependency: by use . shall. lose. such attibute. if the. land. is. 
not offered ‘as. “base. property in‘ al. application for a grazing. license or! 

a permit filed before June 28,: 1938, ig. not. unreasonable and is. a. regulatory. 

~*~. provision. ‘that “does: not. constitute | an abuse “by the Secretary of the. 

7 Interior of his, authority . to. administer ‘the’ payer Graaing: Act." 


- PUBLIC ‘LANpS—GrAzing—Licensrs—APPEALS, - : 


es. upon rejection. of an. application for a grazing ligense and an. 7 appeal ‘trom. 
“such: ‘ruling; the ‘regional grazier. then: issues. a. “temporary license” for : 
ae the. number ' ‘of, livestock ‘and period . of. time originally © applied for, such: | 
appeal: becomes’ moot, and: the. examiner ‘should: be advised. ‘of: this’ ‘Subse- 
i “quent action. in order that. he may. note the abatement of the appeal. 


"Wins, Under Seoretary: 





-OnJ anuary 24, 1939, ‘Walter: K. Ellis, of ta -Wyorning, file ane Ne = a 


. “application: for a icense to graze. 15 head. ‘of. cattle from May 1 to. 
October 15, 1989, In. ‘Wyoming grazing district No. 2 and. for a. non-": 


oe use. license. for. 195 sheep. from. May. 1 to November 1, 1989.: On™ 


“Ja anuary, 27, 1939, the regional grazier notified Ellis that thé: advisory — 


: ce , board; after eonsideration of his application, had. recommended that. 
=, ae UU be disapproved “because it is determined that your. land will. be. ae 
ae _ classed as dependent. by: use only: and was not: ‘on: file with. the. Divi- . as 
-..» sion: ‘of Grazing by ee une e 28, 1988, as s Fequired. by the Federal, Range 


Code. Ps 
Tt appears tha: the jena offered as bees oe by ie anplieant 
‘td only. recently been. acquired by him and the recommendation of © 


oes . the endeiaory board y was to > the effect that this. land was not. cea: 
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= pee location within. the 3 meaning of eaction 9, ‘paragraph, (h). “of the = - 
.... Federal Range Code, and that. ‘although the and’ had had. sufficient eae 


use during the priority period ‘to. entitle it to classification. as “de- : 


ic “pendent by use-as defined. by section 2, paragraph (9). of the code, — : - 
~*..it could not be so. considered for the reason that it had not. been 


: * offered ee applic ation for a license prior to June. 28, 1938. 


The applicant. appealed from. the decision of the. regional: granier ae 


oy : and the case was set for hearing. | No actual’ hearing: was had but» oy 


-. the case was submitted to the examiner. upon. a. stipulation by the 


oe regional grazier and the appellant. of the material facts involved. ye me 
- The sum and substance’ of the ‘stipulation | was to the ‘effect. that — . 


< s ' the land. offered had been used as a base for a cattle ‘grazing opera-— 
oo ston: upon: public lands during the ° years 1930 to 1934, inclusive, that a 


such use had been sufficient to establish a- ‘dependency by use or. | 
ae “priority”. for 383 head of cattle, and that the land. had never ‘been - 


| - _ offered as base property in an application for grazing privileges until. — 
op gon offered. In ‘the application. filed by the: appellant on January 24,9. 


1989) Upon consideration of these facts, the examiner affirmed the 


ruling of: the . regional: grazier and» Ellis” has -pppeeled | ‘to. Lee ee 


er okatiee ie 
~The. provision of. this Federal Baie Code which: governs - im: ae 
case is contained in section 2, y Paragraph. (g) thereof, which | reads 


Sas follows:. 


Lana dépendent. wy Use means: spores: land which was used in. tivestock oper-. 
. ations in connection with the’ same part. ‘of. the public. domain, which part 


. snow. Federal. range, for any three years or for any two. consecutive | ‘years 


in the. 5-year period immediately préceding J une 28, 1934, and: which. is offered 


-. as base. property in. an application fora grazing license or: a permit filed before...” 
June 28, 1988. Land -will be cousidered dependent by use only to the extent | 

7 of: that part of qt necessary | to maintain the > average number: of livestock 

oe ‘grazed, on. the public. domain. in ‘connection. with it for any three years. or for: 

OS ae Ay two. consecutive: years, : whichever is the more favorable to the” applicant, aed 

during the 5-year, period immediately; > Preceding, June 28, 1934. tapas oe 

»-supplied.] : | ee wos | ag 


“Batting ‘aside: fon the: mornent: the ee of entertaining 6 'thide M: 


ae _appeal and certain contentions of the appeal. which: are’ not thought - i 
_».. to be important, the main point ‘in' issue appears to. be the authority - 
io of the, Secretary of the Interior, under the ‘Taylor Grazin g-Act, fo. a3 

— of Assue a, regulation: which. serves to deny to an applicant the right tO hia 

ae obtain. a, grazing license because - ‘ofa. failure to offer land in’ an es Se 
application filed prior to J une 28, 1988, when that land 3 in. fact has. vet 

, ~ had sufficient’ use during the priority. period « otherwise to entitle it i 


= — . to consideration as. dependent by use. Ses 
There can be - no doubt, and the appellant’: agrees, ing de as 


ae ° — of the, Interior has authority to administer the Taylor Grazing. Act” . 
2 and d grant, oe Privileges under such’ reasonable rules. and vegu- ae 


ou arch - i 1940: 


dass as” ie: may. "presente: ‘The sole: question. “tien is” ae - a a 2 
os. Ornot the particular provision setting out ‘the dead-line. date for Tee 
ae acquisition of grazing privileges based. on. Jand with. dependency Mer 


od i by use constitutes an abuse of such authority. ‘The Popatanent: eee 
Co clearly of the opinion | that it. di oes not. | ee : ay 
“In the: preamble. of the Taylor. Grazing ren it is. gated ‘that. ee 


a ‘purpose of the act is, among: ‘other. things, ‘to. provide for the or derly. eo 
Cee use. of. the public. grazing” ‘lands and. to. stabilize the. livestock. in-* - : oy, . 
ie dustry dependent thereon. Again, in section, 2 of the: act, it is pro-- es 
; vided. that. the Secretary. of the Interior shall do any and all things: 
“necessary. to. provide: for the orderly. use of the range. It is teadily. > 
a apparent that, if the livestock industry. is to be. stabilized. and: the .-..0°"" 
- orderly use: “of the. range is.to be accomplished, there must be ‘some oe 
.. ‘determination of the extent of the grazing privileges thatthe live--" 0 0- ° 


ne stock: operators are: to. enjoy on. ‘the. Federal range. Since the in- 2°.” 
- ception of the administration of. the Taylor. Gr azing Act, the efforts =. > 
_- of the Grazing Service have been bent on the detec sation ‘of ‘the 5 
extent. of: such privileges. . -Manifestly there is ‘insufficient. a ‘ederal 
range to allow all persons to. partake. of its use. ‘to whatever. extent. 
‘they 1 may. desire. Consequently, it has been necessary. to: apportion. eae 


-. the range. and its: forage. products. and, as ‘this. apportionment. has: vas 


oe proceeded, the: use of the range has. Hecofae more orderly and the 


element of. stability has more. and more injected: itself into the vari-. 


: ous livestock’ operations. This’ stability - results: largely from the oes : 
o fact. that the various. livestock operators. now know, within certain. ote 
_. limits,» the amount. of range that. will be available. to them in. the: fae 


7 future and. thus: will ‘be. able. to: plan their: operations accordingly. eet 


Tt_is- apparent that. such’ orderly ‘use of. the yrange and the. sta- es 


eran bilization of the livestock. industry cannot: proceed if there are ‘con- > os 


“ stantly: to be injected. into the picture. new livestock. operations. for. ee 


which allowance was. not and could not have been made. during the. ~ : 
a; period of: adjustment... ‘Therefore, it has. been. necessary to set, some . 


ee - Jjimit: to. the time when additional. lands would be. recognized ' as. 


: . ; basis’ for’ the ‘granting | of gr azing ‘privileges. Accordingly, . J a e 
28, 1988, a date which is 4 years subsequent t to » the paage of. the in le 


‘ - - ‘Taylor Grazing ‘Act, has been set. | eee a 
~~ In the opinion ‘of: the Departinent? "there is no. ogiotad tor. void: Pee 


eee “coniplaint: by. this, applicant - that: he has. been: unduly. prejudiced os me ee 
ay He by the” operation of the. provision. which sets: the. dead- -line: date. of: ao : ie 
June 28, 1988.. The grazing district in which he seeks grazing-priv-- 
ae ~ dleges has’ been. established . since October 81, 1936, and at any ‘time. 88 3 
ee from that. date on-and until: June 28, 1938, the aad now. offered ae 
~ gould have ‘been offered as. base property. That. this: has not. Dp 


- - done does not alter the case. 
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haiti it. dda not appear ‘Hiat the ‘failitre t6 eos grazing Ea aa 


al opr aie! on. the basis of the ownership of the land:will work an ce 
-/ unwarranted. hardship on: the appellant. If he had: pur ‘chased the. eae 
aS and before June 28,,1938, for the purpose: of obtaining such: grazing nee 
<0 privileges. and had ‘then ‘failed; for reasons over: which he. had no. 
_ © ‘eontrol, to’ ‘offer the land hefore. the dead- line date, there would bes 
. oe mo reason. to question | the propriety: of a ‘strict. application of. the. rule. a ie 7 
a However, Ellis first’ acquired an interest, in the-land ‘under'a con-. 
tract to purchase, dated some‘time-in October 1938,. at- which. time he ae 
oo could. have learned by. inquiry. addressed. ‘to the. regional grazier ee 
Sera whether: or hot ownership. of the land would entitle him to grazing. 
ene _ »privileges.’ “Tt. appears reasonable to hold that the: appellant should Pere 


oe suffer the consequences: of his failure to have made such i inquiry.’ ae. 
| ; Insofar. as it is contended in: the, appeal that ‘the appellant. had no oe eae 


ae ~~ notice of the dead-line date; itis sufficient to ‘point out-that the pro- fon 
oo vision of the Federal ‘Range Code which established this date was... 
eee approved. on March 16, 1938, and published. in the Federal Register ss 

- on March 22, 1938, thus affording to all persons constructive. notice 


: en the fact that ice a. regulation had ‘been’ promulgated. 


“Before concluding, it appears that, attention should be directed. to 7 


the. procedure that. has been. followed in this case by the acting — 
+,  Yegional grazier. ‘Upon Ellis’ appeal from. the decision rejecting his” . 
ms application, and: prior to the date set. for. the hearing of the appeal, 


: _.the acting regional grazier addressed letters to the various members a = | 
ce of the district. advisory board, asking the. members whether | or. not. a 


“in view of the appeal, they. would: recommend the issuance of a toa . 
ce which would be. “temporary for this season only, pending the out | 
os -eome. of. [the] appeal.” ””.. The: members. were asked to. indicate. their. 

- recommendation on the’ bottom of. the letter. and return. it. ‘Nearly a 


Pes all of the members: recommended that. such a temporary license be 


ae = “granted: and accordingly a license. was. granted, subject to. the: ee 


..... vision inserted on the face of the license to, the effect that it was | 
fai _ “temiporary for this season only, pending. the: outcome: of your ap. s 
ee peal, [Emphasis supplied.] | It should: be noted that, inasmuch as oe 
oe tne appeal involved only the application for 1939 grazing privileges, ie 
- +5. the issuance of a license for the full 1939 season in effect rendered ‘ 
fl the. appeal moot. Apparently’ the acting regional grazier was in. - 
5 doubt as to the action taken pursuant. to Ellis’ application, although it 
"ig difficult to see why this should be true in the face of the clear and cha 
a unequivocal. wording of section. 2, paragraph (9g) of the Federal erie, 
~. "= Range Code. “However, assuming ‘that he was in doubt, the matter ~~ ‘ 
eee os ahould not have. proceeded by. way of an appeal | after the temporary: : be 2 
_. ©. license ‘had been granted, for the granting of the. license-removed the a: , 
pr ree grounds for the appeal. ‘Instead, the acting regional grazier should a im - 


Dee : have Ww rathibeld his decision’ on ‘the He ares until. he nae obtained 


oe ests - Ss 
a \ . a 
ae oot 


2 
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"s AUTHORITY OF THE DEPARTMENT TO MAKE PUBLIC BUREAU 09 


“MINES REPORT CONCERNING MINE DISASTER | 


_ Opinion, ‘March: 6, 1940 


eae C3 = - 


ie ese BUREAU. OF ‘MINES | REPORT on. ‘MINE, DISASTER SMD cece 


a smatviog in oe matter Son the examiner, the Washington. office of ‘thes ee 
~ Grazing: Service, or if necessary, from the Department. . As the mat- oe 
. iter now stands, the present decision of the Department 1 js nota true | ee 
“decision. on. an appeal, but is really. an jpov ery open approving es. 
ee = advisory opinion of the examiner... 3 bar tek ee 
|. ‘Th situations of the type’ here involved: pice a . regional ane ae 
Se is doubtful. of the action that should be talan: pursuant to an applica: a 
Eat ay tion,.or. feels. that the action that he has taken may be improper, he co 
Ae should promptly. request: an advisory opinion from the proper. source: oe 
«or sources ‘or, once having arrived at a decision, should not reverse 
ee that’ decision unless. he. has given notice of ‘such reversal, to the ee 
7a aes examiner and allowed him to note the abatement of the oa tee | ee Ja 


a Bureau: OF ‘Miwes—Aunsronrry TO. ‘Maxe Pusutc. AC ‘Revoxr or Ae Mae DIsastik. i 


“The publication of a. report of the Bureau of Mines concer ning the nature and a 


- cause of an individual. mine disaster. may be made public. - Section 3. of the. foe 
act of: February 25,1918 (87° Stat. 681),. which is held to authorize’ such 
“publication,. is not: limited by. section 4 of. that act. - Solicitor’ S. opinion of . oe 


_ November. 18,. 1985. i 28219). insofar as: Inconsistent: with. this opinion, Phe 


| overruled. i ee ee She re ee, Gah Seen 


ve "Manor, Solicitor: 7 


vie” Moy. opinion: has been ee on ‘the - iquastion: of whether ae i ’ 
| a ‘report: of the Bureau of Mines. concerning, the. nature and cause. Of os 
- -the.recent. Bartley, West. Virginia, mine. disaster may. be made ‘publi < ee ae 
The report: contains recommendations. as to the improvement. of condi- ”- cos 
-... tions, ‘methods, and. equipment, with. particular’ teference to the Us oe 
. re of electricity, safety methods, and appliances. tty ge 


Publication of. the report. in question’ has. Been. ‘totestalled, ya 


es Solicitor’s S opinion: rendered by: me on- November 18, 1935. (M. 28219). . ee 
|. In. that opinion I stated, in-response to a general question, that Cond i 
| gress apparently had: not intended by the act of February 25,1918. - 
(87 Stat. 681), to empower the Bureau of, Mines to publish reports = a 
8 of: individual : miné. disasters. This statement. “was: based: upon.-the eee ae 
. ree : Boerne conflict, between, the : restrictive language, of § section, a of gees co 


eT concise: inquiries and | investigations ‘authorized. by t this act. neither. the... co ee 


as ‘ae nor any member of. the Bureau: of Mines shall ** *. issue any peace Be 
» Teport as to. ‘the valuation | ‘or the management of any mine or _ other private foe a 
. “mineral property: * é. * Re . ee a a ee oe : 


~ 


| 2 a the @ general terms of section 3: 


=, 


ee “DECISIONS. OF THE DEPARTMENT or THE INTERIOR: ici De 


“phat the. director. “of ‘paid bureau. ‘shall. prepare ‘and “publish: subject to ae - : 


ose oo “direction of. the: Secretary. of the Interior, under the: appr opriations made from - 
>. time to. time by Congress, reports of inquiries and investigations, with appro- aa 


ae oo priate recommendations of the. bureau, concerning the. :nature, causes, rae 
5 < prevention : of - accidents, and. the. improvements of . conditions, methods, -and -- 


: _. equipment, with ‘special ‘reference to health, -safety,. and ‘prevention of waste - ; ‘ 
7s. in the mining, quarrying, metallurgical, and other mineral ‘industries; the use. _ 


of. explosives and. electricity,. safety. methods and appliances, . and” rescue: and 9. 


ae . first-aid work in said industries ; ‘the causes. and prevention of mine. fires; and re | 


a . oe subjects included. under. the provisions of this act. 


Tt was” thought. that. the. proper ‘econciliation | of. ‘the. two.  eoetinas - 


a. was to. read section 3 as. authorizing publication. only oF reports of. a 


ms = general nature.. : Oe cen 
oo ed: consider able doubt 2 as. to the. validity: of thle panslucion ‘and. nye 
ee ter for that reason the question was submitted to the Attorney General...” 


: In reply, the 5 ete General oxpresed 2 no clear opmion but stated © 


ae co only that—_ 


“The publication . of information obtéinéa a om : thvestigations mide t in = srieately : 


SC aviled: mines *. * * does not appear ‘to be. governed by. statute except as i 


_ it may be. affected. a the statutory: provision that the Bureau shall not. “issue 
any report: as to the valuation or = management, of any: mine or. other og 


a ‘mineral property.” 2 oe oe : | - 


Under. the Seer otk Section: 4 t sdopted i in ihe 1938 opinion 7 


- this Department would have no authority to publish the Bartley 


. report, despite the" resultant: suppression - of. information of great 


public importance as to which the 1913 act directs the fullest pub- " 


licity.. This. inevitably would. tend to. ‘defeat not only: the declared -. 
policy of Congress but. the basic objective of the statute, which was to 

further : the cause of safety 3 in mines. . Such’ ‘consequences should not | 
-. be permitted to. follow from a general, see without: a- -reexamina- 
ie tion. of the question. | | 7 : | coe 


Considered alone, sation’ 3. clearly, authorizes fie pulteation of” - 


2 othe’ Bartley report, inasmuch vas. that: report. is the result of an in- 
| _ vestigation’ concerning “the nature and causes of a- [mine] accident.’ ae 
The report,. moreover, contains ‘ ‘recornmendations. of. the bureau” as ; 


to “the improvement of conditions, methods, and. equipment” and ee | 


.... “the use of. electricity, safety. methods, and appliances.” The ques- 


= tion 3 is,. therefore, whether the broad provisions ‘of. section 8 are nar- . hoor 
: rowed: by” any. other. provision - of the act so as to preclude. the: 2 

- publication of this. particular. report. ‘The only provision of: the. 
statute which. could conceivably. be construed. to restrict. section 3in >. 


- this manner is the prohibition. contained in section 4 against. the. 


“publication of “any” pout as. to the valuation or management: of 


ae “any mine.’ ; - ot, 
Srharetora, “if: seotion 4 is. capleite to sopere Bern bye ae 


secs section | 3 and if the Bartley enor can purer be « classified as s whe : 


nor ra 


~ 
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ort fa “yaliiation® or “ena traperrait. ” as. ‘thas. ferns: are Tied 
_ in section: 4, it may, not be made ‘public. Patently, a report, on ‘the | 
.gauses and means’ of prevention of an. ‘accident. is not. a “report: oh 


“valuation.” “Management” as used in ‘section 4 is not defined . an. 


: the statute and. since the term. ‘possesses™ several ‘different. meanings © 
at provides, . at. best, oe, ambiguous criterion. of. the type of. eépart: 


“ . prohibited... ‘Tt: may refer. to. (1). the managers or. directors col: 


bo lectively,..or to (2): ‘the art: or act of “conducting . business. affairs. 


_.. Webster’s: New International . Dictionary (1939. ed.). Clearly, i if 
nee the first. meaning’ is the. ‘proper one:section 4 has no application to. 
ok cae the. type. of report. ‘authorized. by section 3. “And ‘if: the ‘second 
ee meaning is. the one intended by Congress, and the. prohibition. pes 
a5 apply to section 3, there i is some doubt if the publication of a report 

“ona. “specific. thing or happening, such. as the Bartley report, is. 
| forbidden. thereby merely because it. may be said to. bear some: rela-. 
~ tion to. management. The. act does not reveal with. certainty, there- 


fore, whether Congress. intended the. ‘prohibition against. publication™ 
of. reports. on management to. extend so far as to. suppress reports | 


= - of the. nature of. the. ‘instant. report. ‘Consequently, hat. intention. 
ie may. be: sought 3 in the legislative history. of the act. oe 


The: reports of the House ‘and: Senate. Cominitiaes on. - Miviag ‘and 


| Mining are. ‘illuminating. -They show not only, that: investigations’ 


and reports of safety. conditions 4 in. private. mines were contemplated *. 


7 but also: that section. A was: not. written into the. act. as a limitation 
upon, the: general authority granted by. section 3. Itcis. apparent. . 


. from the ‘committee reports. that the one purpose ‘of section 4 was- 


-.. to prevent the. expenditure of public funds for the benefit: of private 
an mining interests, on 


The report. of the Hoss Cinatatinze on Mines: ond Mining on ee 


ae act: in question had this to ae about section. . ota plus 243, 62d 


| . Cong. ., 2d sess. (asia) 6) 


eee Section 2 “of: this bill is: new. Tt. is, - tntended to prevent ‘the ‘employees: 
of the Bureat- of Mines. from: undertaking investigations in. behalf of eae 
oe properties or. processes or operations, Re oe a 
And. the report of. the: Senate Committee « on SMaiee and ‘Mining on. 
eg 7 bhis : legislation. read in oe as. ; follows Aaa tae 951, 62d 1 Cong, 
| ies sess. (1912). B)t | 


In framing the provisions “of section ‘4, of. the ‘pending: pill, the: ‘tonimittee: 


ee has kept: in. view the fact that. the ‘purpose of Congréss in creating: a ‘Bureau . 


of Mines and- providing for its investigations, is not the promotion, of any~ 


- oo private interest, but the. public welfare. In the. ‘pureau’s - inquiries : and - ae 


vestigations - with a. view to ‘safeguarding the lives of miners, the. purpose » 


| fan is ‘not the: ‘safety of any individual miner, but The: development ‘of. such, im-- 
ae. provements in mine conditions | as: will’ better ‘safeguard. the lives ‘of. all: 
“1 miners » -and.in. its: investigations: into “mining, and. the preparation, treatment, 


‘= and utilization ‘of: ‘mineral. Substances,” the purpose, is. ee ‘to er any. 


é 
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a . 


- = prigats eee or: to pramoiee any vai ‘intevést; but: to. “aia” in “tie ae : ae 
ia _ building. and maintenance of the mining industry. and to protect and ‘alana hee 


“the public’ welfare. 


» <6 Tt: must be. Sea however. “hat in ‘these: ‘satety investigations it is ao 
ans necessary. that. the employees of the bureau enter. and. examine the conditions’: — 4 


ae . - in mines. owned. and operated by private individuals ; and that,.for the most: | 


. va 
5 r 


_ part, in. conducting its: investigations with ‘a: -view to the upbuilding of the. 


industry | through | the_ -improvemént in mining ‘conditions and’ the » prevention 


of. waste, the: bureau' must examine: coal, ores,” ‘and other mineral. ‘substances = \ . 
_ belonging ‘to: private parties, because: of. the: fact that’ the. mines of the country ee et 


are Now: being: operated by the’ Government, but by. private partis. 


_ The floor. debate in the House, participated in by tee of the Say 
” Cbininittes on Mines. and. Mining, ‘and particularly by Representa- 
“tive: F oster;, who. managed the pill for that committee, clearly shows .- 
that publication of ‘reports, such as the Bartley report, was expected. _— 
to bring to bear-the force of public cmon. to Deals the pieeeraen ne 


of adequate safety a standards: re 


Mr. “Miter, 2 Ps: Tlinois: bas. a. mining law, and i Pennsylvania has some. 


vee daw for, protecting: miners. _ Assuming, however, that the State of Indiana, for, 3. 
: 2 : “instance, has not such a ‘mining law, and there is a condition in a coal mine in 
‘that State that the workmen feel is. entirely. cunsafe | and. ‘unhealthy. Now, a Bae 
mining corporation is. under: no. requirement | of law to make’ changes, but if - a 
. there should be an investigation, not for the benefit of. the mining company, but. a: 
for. the benefit’ of the miners themselves—an investigation by the Government— . hata 
=, and:a. report to show.to.the world’ ‘that. the mining conditions: there were not ic es 
. healthy and safe, would: that not be. a -wise‘and good thing to do? oti eee ae 


Mr, ‘Foster. I think the gentleman is entirely Tight about, that. 


“In the light of the legislative history of this statute it is éléar Pint te oe 
» publication of reports such as the Bartley. report. is not. precluded by pe 
the prohibition against the. publication of reports.on the “manage-.  ~ 
sent. of any mine.” On the. contrary, the legislative history shows 
that section 4' was not intended as a limitation Upon. section 3 but, cae 


instead, upon section 2, which provides: | ao ee Oe ae eee, 
That it shall be the province and duty of: the Bureau of Mines, Sabiece fo. o4ke. a 


‘ approval. of the. Secretary of. the Interior, to conduct inquiries and. scientific and | : - : 
| technologi¢’ investigations. concerning | mining,. and. the preparation, treatment, eee 
ee . and utilization - of mineral’ substances with. a view to improving health condi- ee 


- tions, and increasing: ‘safety, efficiency, - economic . development, and» conserving 


- resources. through the- ‘prevention of waste. in. the. mining, quarrying, metallurgi- aie “ é 
eal, and other: mineral industries; to inquire into the economic conditions affect- .. 
“ing. these industries ; to investigate. explosives and peat; and. on. ‘behalf of the: . 2 ie 
Government: to investigate the mineral fuels and. unfinished mineral ‘products - 

» belonging to, or for, the ase. ef, the United States, -with. a view to their. most. 

_ efficient mining, preparation, treatment, and use ; ‘and to. disseminate information. Mos 


~ concerning: these: abject in: such manner. as will best carry out, the: purposes of : 
this act. | ie pa : | it Aes © Sf on eee 4 7 


“The. investigations Wane oe aoa 2: are. for the: boned of eee 
a ie mining industry. in. that they seek a, wider market for. ‘its prod- 
| = 12 “Mets, increased ‘efficieney: and Leeonamy. in its | operations, and an mn under= i. 


eee "HENRY. BURLAND oe ei ie ee 
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‘Uponding: of the economic. ‘donditiona: ‘affecting: it: ae report o on: ake 
cca made with reference toa. single mine, would i in the ordinary — 


- case tend. to benefit the owner of. that mine rather than. to promote . ~ ee 


“the public welfare. And the committee: reports. expressly. state: that” 


it was. to prevent this that. section 4 was-written’ into the act.’ ~Con- ie 


_. versely, -a report. on. the cause. and. prevention of a.mine disaster, by 
_ focusing public: attention. upon. the need for the observance of proper, . 


Beran standards, would tend, ‘Primarily, to iia the public: wel- oe oe 


- tare and not private interests. | ee 
‘For the reasons herein set. forth, itis my opinion that the nit. of 

Fk ebruary. 25, 1918, authorizes the publication of the Bartley report. . 

| The Solicitor’ Ss opinion of November. 18,1935. oe Beets) 0 insofar: as 


= = : it is inconsistent herewith, is s hereby overruled. 


Approved: eS ya 
Hanon L. oe 


- Seoretary, oF te Interior. , : te | oe ms 
HENRY BURLAND ‘(RESTRICTED INDIAN) | 
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“Damace: (Crarms—Neeticencs—Res Ipsa ‘Loqutrur. 


_ The doctrine ‘of res ipsa loquitur. may be: applied : “where. ‘@atmant’s: horse ae 
ete was | ‘killed as result’ of coming in- contact | with a. fallen | high-tension. seg ea he Cy 
s - ‘electric line belonging to’ the. Office of Indian. Affairs, Although the refer--"- =. 
ences by district counsel throughout, the record to negligence of Government 9° 
employees in failing ‘safely to: maintain’ the power. line are not: supported epee - ae 
by eviderice as to any specific acts of negligence, the proof ‘of the. accident. See 
a and of. the ‘surrounding | circumstances are such- as to. leave no. reasonable. |.» he: = 
_ © conclusion other: than ‘that: the. mishap: occurred because: ‘of. the ¢ negligence," a 


& Sof. the Government. 


“Daaace Custits—Rnererdem. INDIAN AS s Chatmann—Disposrrion oF Awan. 


“Where the. claimant, a restricted Indian, has died. ‘during the interim’ oo be 
.. .the date of filing claim and the‘award of damages, payment of the award: 9 
should be made in accordance. with the’ act of. February 25, 1933, (47 State. 8 lee: 
a 907 ), which provides that any money accruing from a governmental agency z eee 
oa Indians who are recognized. wards of the Government, for whom no. +. 
ace  Jegal. guardians. or. other fiduciaries have. been: appointed, may: be: paid’ to woe, ed 
=) such. superintendent or other. bonded officer of the Indian Service’ as. the - ee a 
“ee Secretary of: the. Interior shall designate, ‘to be handled, ‘disbursed: to. proper. Pin saan 


“payees, and accounted for by him-with other Imoneys, under: his. control,: eae 


in, accordance: with. existing law and the regulations of the Departinent: 


i _Dawacu Chaims—INDEBTEDNESS OF : ChamManr TO Government. 


‘Where @aimant. was still indebted to. the Government for part. of tlie wjanchaae ae 7 


‘price Of the subject matter ‘of the. claim, under a specific. reimbursable Pees 
_ agreement, the superintendent or: other Bonded officer. of: the Indian Service, : oe mes a 
‘to. be determined eg the. Secretary of the’ THUGS to whom maveres Wil esta : 


as we. - "DECISIONS: or THE ‘DEPARTMENT: or ‘THE. INTERIOR lord. oe 


be: ‘made aader the: act of February 25, “1988, ‘supra, should be ‘governed’ . 
_by ‘the: Reimbursable Regilations | in- order to protect, the - Interests ue oe oe 


Government, in ‘the matter of the eee: account. 


: oa Marcon, Solicttor: 


~ ‘Henry Burland, Sey Tad an oft die Flathead pee ‘fled : 


| - a-claim in the iatter part of December. 1938 in the amount of $75 cm 


“against. the United States for ‘compensation for the loss of his ‘horse . as 
2 which was killed when it came in contact with a fallen -high-tension 
o> electri ic line belonging to. the Office of Indian Affairs. The question’ 
-- .. ~whether the’ claim should be allowed. and certified to.the Congress Pe 

eet under the act: ‘of: December. 28, 1922, (42 Stat. 1066); has, been ‘sub- ee 


Se mitted. to me for opinion. ae a 
_#H. E. Bisby, the Government power superintendont, Aésexibes the ie ae 


c accident as follows: 


ae During the. niente of ‘October. 41, a high © wind’ in: the. vicinity of = 


ee Ronan, | Mont., caused . the breaking oft. ‘of three power. ‘transmission poles... .. - 


hl” Phe poles. carried wires charged with 16, 500. volts of | electricity. ' ‘These: three a 
a ‘poles. ies wires’ and other appurtenances | fell, to the’ ground - ‘in. ‘the. county : 


-noadway * ee while -at least. one wire was still charged and carrying ae ; 
its. normal voltage, a. horse belonging to- ‘Henry. Burland was. electrocuted bd eet 


. coming into contact with the wire: and ground. 


Pree’ Te et ed ‘The three poles were, several years: old, but under normal conditions “i i 
still had 13 to 4 years of ‘useful life. * * *. ~ ) Be gists 
‘a The: horse was an average of the work. type, estimated to be q. years: of ae : 


- age, weighing - approximately 1,200. pounds. ‘It is: estimated | that: $75.00° will 


a ae a replace: the horse, and it is the ‘recommendation oe "the: power ‘superintendent : ‘ —— 
ae a that such: claim be allowed.. ae ae 2 sre ai pears 


“The record contains. copies of ettara written by. the. district epics, - 


os ae acting power superintendent. and. the. ‘general foreman of. the. ae ~ 


eae Flathead project. Throughout the record the opinion, is expressed : 


7 Oy Mr. Simmons, the district counsel, that the loss of the privately : 
. .owned. property was caused: by the: negligence of employees of: the 2 


ae -: . . Government i in failing safely. to maintain. the power line in question. ee 
PRS Mr. Woefeld, the. acting power superintendent, says, in parts. | 


nh ee. far * we! _ From time to time the pole butts are inspected , as. to their mechank: _ 
oe a ‘eal: ‘soundness and if found to be. in‘an unsound condition they. are. stubbed | ee 
‘with. an 11-foot Stub of: ample mechanical strength. to. support: the ‘pole. projecting as 


above the ground length. * * * ‘The three poles broke off at. the ground) oS 


he line between periodic. inspection at.a. time. when a “high velocity wind overcame: s . 
he ‘mechanical - resistance which, in turn, unfortunately,” caused damages, to es 
ee private property. This I feel should not be construed as neglig gence on the 


. ‘part. of the. power: system employees, for failure to. maintain the ‘power system. 


In his letter ‘of: November | 9, addressed to ‘the acting power super- a 
. intendent, Mr. ‘Waugh, the. general for eman, states in part. thatthe: / 


ee : storm which broke the poles off was not an tinustial one. for that Jo- : 
i te ality, since “this portion of the valley. experienced several such - ¢ 
- storms throughout t the a and 3 in 1 several instances 3 im: the Past. year oe 


~, 
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- og a: number of poles have been. broken off : at various s places over er the 2 


ae system.” i: ee eee 
The. facta’ in ae case appear to. be i in spol witli those j in’ Ma ayes Vo 


7 UK ansas. City Power: and Light Company, 121 Kans. 648, wherein: the. a. ie 


e4 court held that: proof: of the falling of a globe: of: a ‘street. light, 2 oe 


- é io “injuring : a pedestrian, shows negligent. construction. and maintenance ees : 
under the doctrine of res ipsa. loquitur, the proof. of the accident, and — 


of. the. surrounding circumstances being such, as to: leave no Teason- ~ oe 


ne able conclusion other: than. that the mishap occurred because of the Pears 


a _ negligence of the defendant. | a 
_ Upon the record. as peatel ry am. of che. opinion ‘hat. ‘the: eo 


feo doctrine. of res ipsa lo quitur may be applied j in the instant case. This. : ee 


| ~ conclusion | 1s supported by decisions of the Department based. on facts , va . oe 
somewhat ‘similar, the most. recent. ‘of which is the case of’ Homer aw 


«Elliott (™M. 30480), decided January 17,.1940. ° The Burland. claim - 


~ therefore. should be allowed to. the. extent, that it is. shown ‘to be =e 


reasonable. The horse which was: Killed. was one: of a. “team: sold 


~~ to him by the. Government under reimbursable: agreement: No. 566, 
the cost prices ‘of the: two. horses being $100. . In anticipation’ of the pe 
- possibility: of having to pay more than. $50, for another: horse to... 


os replace the one killed, ‘the $25 over ‘the cost. price was. added, making 2 
‘the amount claimed $7 5. In the eireumstances;: it: BppenS that 001 is: 
a the proper amount to be allowed. - : He 
 ~ Té is noted from’ a letter. of L. Ww. Shotwell, siiperintandant of the 
_. Flathead. Agency,. dated Ja january 2%, addressed: to the Commissioner: 


-. of Indian Affairs, that since the filing of the claim, Henry Burland,; =~ 

the. claimant, has: died. “Payment. should accordingly be-made in ac-- 
7 cordance with: the act. of. Sbasdapids 25, 1988: ae. Stat. 907 which; oe 
sor “Provides as follows: ee | ae 
~~. That any money accruing from: the Veterans’ ‘Administtation. or other a ane 


ie “mental agency to incompetent adult Indians, or minor Indians, who.are recog: .. : a 


nized wards of the: Federal. Government,. for whom no legal guardians or.other = ee 
fiduciaries have been appointed may. be paid, in the discretion. of the Administrator. ©...” 
<0f: Veterans’. ‘Affairs, or other head of a governmental bureau or agency, having. pas = 
- such finds for payment; to-such ‘superintendent or other. bonded officer.of the ° >’ 


. - Indian Service as the Secretary of the Interior. shall designate, for the use’ of a me 
~- Such beneficiaries, or. to- be. paid. to or. used: for, ‘the heirs. of such ‘deceased = 


beneficiaries, to be handled and. accounted. for by. him. with other: moneys. under ; ee os 


% ee : his control, in: accordance with existing law and the regulations | of the - Department Cae : 


ee = the Interior. 7 eee 
- The record indiantes: ‘int Henry Burland 5 was ‘till jnidebied to the eee 


Lae “Gevermnént’ for part of the purchase price of. this horse, under ~ ee 
~~ reimbursable. agreement. No: 566 (“Industry Among. Indians, 1981, oo fe 
ene “symbol ‘No. 41723”). The superintendent | or other. bonded . officer. ee oe 
Js. ofthe Indian Service, to be determined by the Secretary « of the Interior, ’ eo 
eee whom payment will be made ander: the ee aa of the above- oe an 
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| ae i wasted. potion of the’ code, should be governed by: the Reimbursable... 
oe on Regulations i in order to protect the interests of the, Government j in the 


matter of this unpaid, account. 

ss kan 23 
Oscar’ Ty: ren ee 

ea _ Assistant pore: 


APPLICATION OF - StATE SALES TAX LAWS TO ‘TRADE WITH -_ 
2 “INDIANS oe 
oy Opinion, May 8, 1940 | 


‘ “Amzowa Sacre TAX. LAW APPLICATION TO "TRADERS on INDIAN. ResiRvartoNs— : 
TRADE WITH: INDIANS .. Ovrsmr Inpran, ‘Ruszavarions—SaLes BY) ‘TRapers se 
Wo ARE INDIAN. Bee oe teats ak ; So Les | ee te 

| ‘Braders on. Indian reservations; if hig are Indians, or in so , fax’ as' ‘they trade a 


with Indians, are not subject to the sales tax laws of Arizona, but traders: 
who are non- ‘Indians ; are. e. subject 1 to such laws: in‘ ‘SO: far as: + they. deal ‘sith, nee | 


ts - non-Indians.° | | gee ak 
; - Traders outside ' of: ‘Indian. reservations ° are sabfect to “the, sales ie laws . 
ee of Ari izona. whether or not. they are Indians or dealing with Indians, tp 
. Sales to Indians made within Indian reservations are not subject to the sales a 
.. tax laws of Arizona. eae Se ~ 4 a 
Sales to. Indians made outside of ‘Indian reservations: are aot subject to ‘the a 
“sales tax: laws of. Arizona if the. purchase. is made with restricted funds or 
| “if the pur chase is part: of a. specific plan for economic. rehabilitation of. the. - 
Indians. approved. and ‘supervised by. the Federal Government. 


_Kurers, First Assistant Solicitor: ae oe er bu 
Question has arisen as to how far Pidians cad pers sons s trading with 7 
° indies are. subj ect to the sales taxes. imposed. by. Arizona law. Since’ 
the problem. i is: general one and the Arizona statutes in question are 
_ not dissimilar in substance from the sales tax laws. of other States; and. 


since the subject: has been previously covered. only i in, informal- memo-. ae 


Pas randa, I have determined to-treat the question in a formal opinion, «. ) — 
There are two Arizona statutes particularly i involved; each of which ephaiees 


nds illustrative of a type of sales tax law.. “The. Excise Revenue Act of — 2 


Pa ~ 4985, ‘Chapter 7%, Laws Regular Session 1935, as amended by Chapter — onan 
2, Laws of First Special Session 1987, places an annual privilege tax 


oe on the business Of: selling at retail eased: ‘by the gross proceeds. ae 


| : _ or the gross. income from the business. Provision: is made by the law % 
-* for the use of tokens by purchasers. to reimburse the dealers for the ~ : 


tax applicable to any sale, The other. statute in. question, Chapter 


| . - “8, Laws Regular Session 1935, as amended in 1936, 1937 and 1939,. - 
“places a tax on certain designated luxuries to. be. ‘paid by. stamps. ee es 
- ‘be affixed to the articles by the dealers. Both statutes contain, asa 


- 2 method of enforcement, the Pequupmnen 2 that all dealers shall take out 22 
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Sh ~ Seat Genses “Both. statutes’ provide for an 1 exemption: “from: ihe 
eo tax On. ‘businesses and transactions. not - ‘subject, to tax under the toh 
ae - United States Constitution, and: provide for refund to the dealer: OL ites pies 
the tax -paid by him when proof is made that the transactions’ and: ee 
_» articles taxed were not subject-to tax under the law. In both statutes: oe 
- *the'taxis, on‘its face, a tax to:be paid. by: dealers, whether. wholesalers ee 
' -- or-retailers, and to be enforced against them, although both acts con- 


; Ae template that the amount tof the tax shall be added to the Bales Laas i - e 
moe by the ¢ consuiner. os ; cS or ee ee ae : 


me ie “Aprutoamiow OF. Snare Taxns: TO ) Parsons Travia 1 WITH x INoraxs, eee ee 


| The question of. the applivation: of. then’: es to: persons trading eae 
- with Indians is subj ect to different answers depending upon the loca~ 
tion of the trade and upon-whether the traders or the persons dealt with: 27. 
are Indians..° The regulation of trade with Indian tribes is one of the | 


oe powers expressly. delegated to Congress by. section. 8. of: Article. Tof - 


the United States Constitution. | Congress has exercised this power.in *~ | 


. statutes restricting | trade with the Indians and giving exclusive author-. 


a _ ity to the Commissioner of Indian Affairs to regulate such trade and _ 
the prices at which goods. shall be sold to the Indians. (Sections 261 


Pa through 266, Title 25 of the United. States Code. a These statutes, byes a 


‘their terms or by judicial construction, ‘are limited j in, their application ao 
to Indian reservations. United ‘States v. Taylor, 44 F. (2d) 58% 
(C. C. A. 9, 1930), cert. den. 283 U. S. 820; Rider v. La Clair, 77 Wash. 


ee 488, 138 Pac. 3; United States v. Certain Property, 25 Pac.. BT (Ariz. eee 


- 187 ne Congress. has not exercised its power. to regulate trade with the - ones 


ae Indians i in so far as trade off the. reservation i is concerned eoeue in the ee ae 


7 if case of traffie i in liquor. - = ay , oo 
a = (a). ‘Where Congress: te cds itd. auibiotity i Te is: omiale thet ao 
} the field is closed to State action. Sperry. Oil and Gas Co.v. Chisholm, os 


Fe. 264 U.S. 488,. Therefore, persons selling to or buying from Indians oe a a3 


= on, Indian reservations are not subject to State laws which regulate ° ne 


or tax such transactions. | However, it should be emphasized that itis °°. 
+ trade with the Indians which is removed from State interference and = =, | 
~~. ‘not the trader himself, if the trader is a white person and isdealing =. 
ae with other. white, Persons: « even. ‘though such transactions ¢ occur® on a ees oo ees 


is _ reservation, — cee as 
. ; The: ‘Supreme Court. has repented periated i ties. by “ie eee a 
_ State of the property of white persons located:on Indian reservations. /. 
~ on the theory. that.such taxation did not interfere’ with the exerciseof = ss 


om : ‘Federal authority within the reservation. Thomas v. Gay, 169 U. S.~ ie. : 
'< 264; Wagoner v. Evans, 170 U. S. 588; Catholic Missions v. Missoula. 


- County, 2 200 U: 8. 118. ‘This prineiple has been carried els the State te . ae : : 
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. ie courts to he axtent: of. Pome State taxation cr the property. aie 


Indian traders, including their stock in trade. Moore v.. Beason, ek a 


2. Wyo. 292, 51 Pac. 875; Coser v. McMillan, 99. Mont. 484, 56 Pac.. 9653 


ee IM oble v. Amaretth A Pac, 879 (Wyo. 1903). ‘In the-review of the vel “ 


hee “ ‘tionship between the Feder al Government and the State. government: _ 
Ase? COne an Indian reservation, in: ‘Surplus Trading Co. v. Cook, 281 U. ie 
.. 647, the Supremé Court stated that the jurisdiction of the State over . 


7 othe: reservation 1s full and complete save as. to the Indians and their e 


ee property. ee | | ee 
In view of this sariadiption of ithe’ State I I held i: in ‘my temeesndam. Pe ie 
a to.the Commissioner of Indian. Affairs of February 4, 1988, that: white. 

| traders i in their dealings with non-Indians must comply with the State 


eee laws, including those imposing sales taxes, I. believe this ruling was - ee 


_ eorrect... Traders on Indian reservations’ who: are non-Indians are, in 
oo Bay! opinion, required to take out licenses under the: Arizona: laws mn 
question to carry on. trade. with non-Indians. on the: reservation, and’. 


must. account to the State authorities for sales taxes on: so: much. of — 


=X > their business as is done with non-Indians..’ ‘They are not required. to 


~ account to the State authorities for their transactions with Indians © 
on the reservations, but are, if they do deal with the Indians, required 


to. conform with the licensing provisions in the Federal statutes regu-~ - 7 


eet lating trade with Indians. Traders who. are themselves Indians are 


oo "1 MOE subject to the State laws whether they deal y with Tndians or non- \ — 


: oe 


. (bY ‘Where, feadors are a t lddated ¢ on Thain: eer Gone they are, a 
, . In my opinion, responsible for. the State taxes and. subject. to license - 


“whether or not. they are Indians and: whether or not they. deal with. . 


| o Indians. Since: Congress has not attempted to regulate. such trade and. 


- since such trade has been. carried. on ‘subject. to State laws fora: Jong 
number of : ‘years, there is no ground: for. exemption of such: trade i in 


ae : the absence of congressional authority, except in the special types of a 
ee ie Indian rm caaesed discussed 1 in part 2 re of this opinion. | Ete eae 


2. Avprroart0w or » Sarg Taxes TO > Sars 10 Inpuans, 


ee “This subject falls ae fam pants “deles: a Tadians, on 1 the 1 reserva- , wo a 
os tion and sales to: Indians off the reservation. Pak ae ee 
(a) ‘The preceding part: of this opinion. nemionet ata that ee to 


a iat on the reservation are not subject to State taxation and Indian “ < 


cy ae purchasers are not required to pay the additional cost which is added 
>. to the price of the article. to cover the tax.. Such additions.to the price 
.. of articles by. State action are clearly interferences with the authority 

ne oe ee OL the Commissioner of Indian Affairs to: regulate t the ® prices, at which 
a ‘goods s shall be sold to the Indians. | ee ae 


es 8. one ee _STATE, TAX LAWS—INDIAN ‘TRADE a fo AD 
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@): The 5 pradedthar Bare of this opinion’ ilcewise demonstriies hat ae e 


eee hen Tndians purchase goods off the reservation they are not. exempt ens 
i from, sales taxes on the ground. of: State interference. with.Federal reg-. a ra a 
- ~~ ‘lation of Indian-trade. ‘However, ‘certain: purchases by: Indians may 
wanes «be exempt on the ground that these purchases are instrumentalities OL ee: 
oe the Federal Government used to: ‘improve. the economic. conditions ‘of. ee = 
; ; ee its wards. ‘Where this i is the. case, the purchase 1 may ‘be considered not ace a = is 
_: subject to State taxation under the principle that the ‘State, through © 


the use of its taxing power, cannot hinder or interfere with ¢ an rinatia oe 
nee mentality of the Federal,Government. = es a 


Property. purchased - with restricted funda and a heal té: mi 


oe : 7 ‘the Indians. by the Government and the increase therefrom have been i | - coe 
described in numerous cases as instrumentalities of the Federal Gov- 


as ernment used as part. ofa plan of the Government, to advance the inter- a 


ests of the: Indians, and held not subject to State property taxes or oe! 
ee United States v. Rickert, 188 U. Ss. 432; Dewey County-v. United States; . -y 
96 F, (2d) 434 (C. C. A. 8, 1998), affirming United States v. Dewey 
a. County, 14°F. (ad). 784. (D. CG, S. D. 1926) ; United. States v. Pearson, a 
| > 981 Fed.270 (D: C. Ss. ‘2D. 1916) ; Olney w. M oN air; 177 Pac. 641 Waak. 28, 
1919). For the same reason that. property purchased by Indians‘with ~ = 


. restricted ‘funds or ‘property issued to thé Indians by the: ‘Government i. ot 
‘are Government instr ‘umentalities, ‘property purchased. by the Indians 


_., pursuant to a specific plan for economic rehabilitation approved bye 
- the ‘Government and: car ried out. under Government supervision should aa : | ; 
eo. likewise ‘be recognized. as a Government instrumentality. Phe. pure oe ee) 
a chase. of property ‘bythe Indians. themselves ‘in accordance with ane 2 
‘economic. plan worked out with. the Government jis supplanting, as ae ee 


o. method of assuring the: possession by Indians of productive property, ae Ot 


the old. method ‘of the ‘Government’s © issuing. such property to the + age, 
ore : Indians. From a legal viewpoint the purpose and. concern of the Gov. = a o : 
Papal ernment are identical whether the plow or the cattle: are bought, by thé 2: 
ee Indian with. Individual. Indian Moneys, the expenditure of which has” ge 
_ ‘been appr ‘oved by the Superintendent, or bought by the Indians with 
eat revolving loan funds or judgment. fund money, pursuant toa plan ae er 
-... rehabilitation approved ‘by: the Superintendent, or’ ‘bought ‘by the = 2 
oh Superintendent with. gratuity funds and. issued to the: Indians. | The Baer wad 
; = ‘Teasoning ofthe courts: applies equally to these procedures, except that eos 
~“ in-the eases above cited the Government ‘had an ownership interest as se 
oa % ‘the title to the property ‘was found to be 4 in the United States. “The: oo nee 


form. of ‘title, while ‘indicative of the ‘interest of the Government, ny 


7 7 ‘not, ‘in rmy epiton, the » Gesstuniing t factor. ‘The important factor | is. - o by ee 


. - plan f for the Tnaians, Tes 


~ 
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- esi, therefore: ‘ghat ‘property ena be Hidiarié in res . ES 


- 7 on of a Government plan for their advancément is a Federal instru- : - 
ae mentality, there remains the. question whether a State tax. upon the — ee 
gr acquisition. of such property. places an. ‘unconstitutional | burden Epon sae ee 


a pie Federal instrumentality. | a 
-The Supreme Court’ has héld that’ ‘the ‘application. ‘of a, “State. tax’ toa 


: ve on ‘the: selling of: gasoline to sales. of gasoline - t6 the United ‘States | : 
o:).4°4s unconstitutional as placing. a ‘direct burden. on™ the Federal: Gov- 
ernment. Panhandle Oil Oo. v. Mississippi, ONT Uz. S. 218; Graves 


- oy. Teaas Co., 298 U. S. 898.. However, in James v. Dravo ‘Contract: 


ing Co., 802 U. S. 134, the Supreme Court said that the Panhandle ~~ 
OS and. Grives cases had been distinguished and should be. limited to”. 
a ee _ their. particular facts. Ih the James case a. State tax on. the TOSS. a ee 
Fon proceeds of.a contractor on Government work was:held. constitutional cate 
oe as having. only an. ‘indirect’ effect on the Federal Government. That 0.7 


: | _ case is: representative of the recent: ‘Supreme. Court cases tending to ns 
. «restrict the tax immunity. of agencies of Government. where the burden - | 
on the Government was siot clear and direct. Helvering v: Mountain 


Producers Corp., 303 U.S. 376; Helwering v. Gerhardt, 304 U. S. 405. - : | 


-. -In-relianee upen the: restiiétive tendency ‘exhibited in the James Sor 
-. -gase a California - court has now: held that the California sales tax. ae 
_ Jaw. is-a tax solely on the dealers and must. be paid. by them whether oe 
- ‘or not the gale i in question i is made to,a, Government agency. Western 
or Lithograph Oo. v. State: Board, 78 Pp; (2d) 781 (Calif. 1938). How: 2° 
ever, this: decision is in conflict with the earlier California case. of — 
M.D. West Co. v. Johnson, 66 P. (2d). 1911. (Calif. App. 1987), i in 


| which, subsequent to the Ja ames case, certiorari was. denied by the Su-- 
“preme Court (303. U.S. 666). ‘It is alsoa ‘reiteration of the position. - 


of the State courts in the Panhandle and: Graves cases which was. re- | . 
 pudiated. by the Supreme Court. So far, the Supreme Court has not =~ 


—- “withdrawn its: ‘exemption of purchases. made. by. Federal authority nee: 
from State. sales tax laws. Whether: such sales tax laws: are: desig-. 


seme ~ nated. as privilege, occupation or: excise taxes, as a. general: rule ‘they. 


nae 7 contemplate. and. even necessitate the assumption of the: tax: by the. =. ; 
ok ae »purchaser: and. do Impose; in actuality panic a. direct burden upon ee 


“Although the oe on ae question is ina ‘state of flux, “the oe : 


oo -holditig at the present: time is, in my opinion, that: where purchases are = 
pe made either: by the Indians themselves or by Government agents in = 
> earrying out a specific economic program for the Indians approved and 

_ supervised by the Federal Government, or where such purchases are. | 
made with restricted funds, the purchases are not subje ect to the State ease 


a : 4 Sales tax taxes even though they. at are ‘made off the reservation... er ee 


po : Ris “40 Be age 


fee core “APPLICATION or SALES TAXES TO MENOMINEE INDIANS: ee ONE 


af 4 = : as ra sar _ _ mane a yey te “ts Ee May, S81, F940... 


ee s - 
wisi. igh aianah ee ape aioe a ekg SEE CE 
2aeh PA PEE SUPE CSTs a 


Ft 


d.. Penons tiidtn. with the. Tndians on indian seservatione & are 2 nat ee 


<a blest to the Arizona; sales:taxlaws.. -However,:where such traders 
oS are non-Indians; they are subj ect to’ the: sales tax laws on: so: ‘much of a 
_. > their’ business as is carried-on with other non-Indians. ‘Traders off 
a “ean. Indian reservation: are. subject. to the ‘State sales tax. laws pene i ee 


: Or not they are Indians or. dealing with. Indians: ee 
Dis ‘Purchases made by. Indians.on. Indian pee are hot subj act ge es 


ae i the Arizona, sales.taxes nor are purchases made by Indians or Gov- fe. 


z a ernment, agents off the reservation where they are made with restricted) =. * . 





funds or in carrying out a specific program for the economic: rehabilita- eo 


ae : tion of: the. Indians - “APP rOvets a be agi ee une i Heel 7 x 2 


ee Government. | 


Approved: 


. a | “Assistant Secretary. ae: ae tN 


“APPLICATION OF. FEDERAL AND STATE. SALES TAXES 0 
| ACTIVITIES: oF MENOMINEE INDIAN MILLS © 


- Opinion, Moy 31, 1940 


ftwomar J AND Srare Gasounem Sates TAxns—MuNoMINEE INDIAN « Mitis—-Punomasn cet 


| AND SALE. oF GASoLINE-FOR AND. BY. -Mitis—SraTe ‘'Topacco. SALES bo ai ae 


ToRacco SALES BY MENOMINEE INDIAN. MiLts ComMIssary. 


- Federal and State: gasoline sales taxes (a). do not apply to sales ‘of ‘gasoline. se 3 
to the: ‘Menominee. Indian Mills. for use in the operations of: the: mills, bute 
by do apply. to ‘sales of gasoline. to the mills. for. resale through: the. e corn ey 


-missary. of the ‘mills: to employees and the general ‘public. . 


ect: The State tax on the selling of tobacco products does not apply to’ the selling os 


a Mancotn, Solicitor: 


of such products. by the commissary ‘of the ‘Menominee Indian ‘Mills. ‘tol. 
~ employees and the: general: public. . . ow se: 


my 


There have: ‘been: referred: ey: me for’: an. opinion several’ questions ae 


:  siaed by the Indian Office concerning the imposition of certain Fed- a so : 


7 eral and State taxes on sales made to.and by. the Menominee Indian 8 


a Mills on-the Menominee. Indian Reservation in Wisconsin: The taxes : 


- in question are (1) the Federal excise tax on sales of gasoline, levied ~ ae 


io _ pursuant to section 617 of Title TV of the Revenue Act. of 1982 estab- : nae ‘ 


lishing manufacturers’ excise. ‘taxes, which appears in Title 26 of the ie a 


"... United. States Code following section 1481, and as chapter 29 of. the?!" 
_.... Internal Revenue Code approved February 10, 1939 (53 Stat. 409) § on 
oa (2). the State excise tax on-the sale of gasoline, levied under chapter: cae eS 

. %8-of the Wisconsin Statutes of 1937}: and (3) the State occupational See 


ay . tax’ on the sale of tobacco: eae levied under: ‘chapters’ 443 and 518 18 2 : 
. . of the Laws ao t Wisconsin, 1939. oe ee ieee ae 


ry . ' 2 Sele ae é . : - . soe woos 
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~The questions c concerning 5 these taxes may. bs formulated a as s follows: Se 


ie Are the Menominee’ Indian Mills exempt from the. Federal excise taxon sales ae Bs 


oF - to them of gasoline. (ay for ‘use. in operation of the- mills, and - <b). for. resale ‘to a = 


. Oa a employees and the public through the: commissary: maintained by the ‘mills? . ee 


be o i in order, 


2. ATC. the. Menominee Indian Mills exempt from ‘the State excise tax. on: sales ; 


igs _ to’ them of: gasoline (a) for use in operation ‘of the. mills, and- 0). for Tesale i oe 
es : to employees and the public through, the commissary ? » ' : 


'8,.Are the mills. exempt from the State. occupation: tax ont the selling of ‘tobacto : + 


ie roduets in the case of sales to; employees and the public through. the commissary? ae — 


‘These three questions raise > distinct. t problems and will be ‘treated - 


ae Apputcatton or THE ) Papen Gasormsi Sanne Tax 


~ Bection. 617 of Title Iv of the. ‘Revenue ee or 1939 places a ax — : ro ., 


- gasoling sold by any producer or importer, but section 620 (asarnended, _ 


oe August 80, 1935, 49 Stat. 1025) exempts sales “for the: exclusive oe ces 


“of. the-United States. ” The mechanics for such. an exemption are set. o 


oe forth in- section 621 which provides’ for a..credit. or refund to the. pro- : - 


ie 2 _ ducer. for taxes paid by. him where the gasoline - was . “resold. for the | 
~ exclusive use of the United - States.’ ” ‘Section 624: contains: the only. 


cs reference to Indians. It provides that no tax shall be imposed: under — 


? "Title IV: “on any article of native: Indian handicraft manufactured os 


_ or produced by Indians on Indian reservations, or in Indian schools, 


= oo or by Indians: under the jurisdiction of the United States Government a : ; me 
ND. din A lashea.?- - However, the-only subjects taxed by. Title IV which . _ * 
ae could have relevance to section 624 : are e articles made of fur and articles ee 23 


a — of jewelry. a a 
eh. Lae repulations sstabliched by the Bured of Internal Poventie onder” : | 
ee Title IV. provide for an exemption from the tax’ of: gisoline sold “for 


<. the exclusive use of. the United States *. * *” (sec. 314.94.0f Regu- L 
ae lations 44, under ch. 29, subch, lA of the. Internal ‘Revenue Code). 0 | 

2 The exemption certificate required to be used. consists ofa certification =~. 

oe -by.an officer of the United States that the articles are purchased for oe 


a the exclusive use of the designated governmental unit. ‘The certifi: : 
~ eate contains the express agreement that if the articles purchased tax. ie 


frée under the certificate are used. otherwise than for the exclusive. ‘use 


of the United States or are sold to employees or. others, the fact willbe ~ = 


an 2 reported by. the officer to the > manufacturer of the article covered i faa te 


— os the certificate. 


- (@): Purchases 3 of ganoline for: the Spend the malls. 





aa Under these aor prevusions and the egelaticns the first ques. | cae 


2 Monomines tad Mills 0 are ‘éalles of sfagoliein ‘for the caelieine use sak Se 


oe the United States.” ue The answer: ‘to 0 this er equines: an. n analysis ; i. | i. ° 
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a aa the status: ‘of the: Menominee Mills. and their relationship to 0 the a se a 


= : aia Government. | nee 
~The Menominee Tadian: Alig were . established: ney cae ack: of eee 


oe | March: 28, 1908 (35° Stat. 51),: which. authorized. the. Secretary of ihe oe 
.* Interior to cause. to. be cut and sold. the lumber of the Menominee | a 
“Reser vation and to cause to be established sawinills. for that purpose. = 
-. - All -proceeds. of the operations. were to be deposited in the United © Sp) 


~ States: ‘Treasury for the. ‘benefit of the. ‘Menominee Tribe and all . _ cae 


Je expenses. of the establishment and the operations were to be borne from a : - 
the Menominee tribal funds and the proceeds of the operations. “The: es. 
“amendment te that act of January 27,1925 (43° Stat. 793),, provided > oe 

that the.mills should'be exempt, from. the requirements. of. sections 8709. 
"and 8744 of the Revised Statutes, regulating the making of Govern- ee, 
ie ~ ment purchases: and contracts... -A further significant. amendment. was 20 


_ carried in’ the act. of June 15, 1934 (48 Stat. 964), which. required. all 


fa expenditures 1 in the operations of the mills to receive the: advance review ee 


— ah al nd. approval of the tribal. council. or its authorized: committee, . oe 
Inthe exercise of his administrative authority under the 1908 a act: Pera par ee 


: ” :* Seerstaxy. of the Interior appoints the manager and. all the office a. 
personnel of the. mills. and has’ delegated. to the. manager. the employ- Oe a ag 


~ ment of all the mill workers, who are hired on a day-to- -day or month- | ss a 


oe ~ ‘to:month basis.- Some of the office personnel aré civil service employees a . : : 
-. and.most. of them: are classified under. the Classification. Act... Allems 000005 


as ployees’ are paid from tribal funds. : The: manager is responsible. tothe Z : : 


OR, Secretary of the Interior for the operations of the mills but is required a 
oe ae keep within the budget approved by the: advisory. board, in accord= ae 
_ ance. with the 1934 amendment. Government forms are “tised: inthe... 
evaran ent and accounting” of the. funds of the mills, Government - oe 

ee regulations: followed, cand the accounts audited- by the General Account-) - 7. 


ing: Office, in the same manner as in the case of Indian Service operas ie 
-. tions generally. Pees - | ee Bs 

Since the Manoinnee. mille have dees a ‘pécaliar combiniition: a 
| ook tribal and. Federal: activities, they have been the. subj ect of a number’ weet 


of rulings by various administrative agencies. In the first year of. 
i we their operation, the Attorney General held that the Federal law pro- = ae 
+ viding an 8-hour day for Federal.employees did not apply to employ-  - 
eas ees. of the Menominee mills. ‘He described the mills as “an- essentially. ce e , 
2 os “private enterprise” i in: which the United States. had invested the sah eee ee 
‘property of its wards for the benefit of those wards; also as a coopera-.° 

’: tive enterprise in ‘which the tribe. supplied’ the capital, the raw. material ee 


os and. the labor, and the. United. States supphed. the management (2% — : * 


oc Atty. Gen. 139° (1909))... 


. Ine letter dated: Novetnbor 16, 1938, ie on Sucpotary- of. the Interior, ee 


~ ae : . the Be a General held that the Federal Boag Act did not * os ; fe : 


ore 132 _ DECISIONS: OF. THE DEPARTMENT. OF. THE: INTERIOR: ETE, a hae 


Coe  apEly: to. ‘the einige of the ae hi aualgae: of ‘thee: core one 
Lae - a Department's letter referring the question tio the Comptroller’ General,’ 
| as upon which his. reply was based, indicates that, the ruling related only:* . ~ 
to. the “Grregular employees,” ineaning. the: employees. hired “by: the, oy 
-mnanager and not the ‘supervisory personnel: employed by the Secretaity- Le 
of the Interior.” “After this ruling, the Sapo anOry personnel contin- ~ : 


“ued subject to the Federal Economy Act: 


‘A related: ruling * was made by the. ‘Employes Gormpendntion ‘Come: — 
‘mission on. September 18, 1936, to thé effect that the Fedéral Employees 
Act did’ riot apply to“ ‘the’ “employees ’ ‘of the mill 





| Compensation 


- This reversed an administrative practice of the Commission of 20°... 
_ years’ standing. ‘It does not appear whether a distinction has been 
ry, * observed in this connection between the supervisory employees and «= 
- the laborers in the mill. | - Congress has, however, restored the. original Se 
situation and confirmed the Federal aspect: of the mills by the act of — e ge. 
., April Li, 1940 (54 Stat. 105), which specifically defines “employees”. Mads © 
ot the United States as. including the. employees 1 in | timber aa ee 


on the Menominee Reservation. ak 


The most recent. ruling involves the application of re Wages. Fes a | : | | 


wou ‘Act. ‘This. office, in the Solicitor’s Opinion of November 28, 


1988 (M. 29999), held.that, until otherwise advised by the appropriate cee 
Pe . administrative agency, the Wages and ‘Hours’ Act should be con- ~ 
- sidered as applying to the Menominee mills since they could not be 
— » said to be exempted under. the. exemption of the “United: States” as orga 
pe ae f _ an employer. . This ruling was. confirmed. by the Administrator of See, 
the Wages’ and Hours Administration in a letter to this Department’ net ge 
mo _ of July 10, 1939, holding that the Wages and Hours Act was deemed. 

to apply to all employees of the mills: except. those employees hired 
by the Secretary of the Interior and performing. eer func. Le en 


tions. 


~ employees, are covered by. Federal laws regulating employment in 


private industry and ‘are not covered: by Federal laws regulating « em- - a 2 
ployment. in. the Government itself unless clearly intended... “Thig 2". - 
~ conclusion. may be the logical one and correct in law and policy but. * . 
_ still not determine the question whether gasoline purchased for the One 


~ operations of the mills is exempt as for.the use of the Federal Goy-. : 


ernment. ° The mills must be recognized as having a, dual capacity, 
On the one hand they area profit- making enterprise for the particu-_ — 

‘jar benefit of an individual tribe and on fhe other hand they are an 
, 7 agency of the Federal .Government: through which the United States Nee 
"seeks to fulfill its obligation of advancing its: Indian. wards, Ones 
a _ aspect of the /Culerpraee: ‘should | not be observed ‘to ‘the exclusion of os 


\ ; 3 


“The foregoing Gdnaidenine daciéions ‘lead fo’ the sonctueien that: : a 
the’ employees of the Menominee mills, at least: the nonsupervisory e a 
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eres étie ‘other: ‘Nether tari nor logic requires ae to one “view of ere 
~~. the character of the mills. In any case. involving the: application Obs 
oo  a.Federal law: to. these mills, the. question is. one of finding the. intent eae 
oe of Congress . in’ the. particular: circumstance. The determination. of” i a 
. .. this question. is. the function’ primarily of this Department and sucht! 2670 
-. other. administrative. agencies as may. be concerned. with the ee vece 


: ment of the. particular law in question. — 


In this instance, it is my opinion that the aspect of the wills as acy. : Ms 


S : . : - Government agency. predominates over their aspect as a private M-".. 4 
dustry: and that the mills are. exempt. from the Federal tax. on (yan 7 eae ae 


. : oF chases for their. operations for the following reasons: ae 
” (1 ) The exemption from the Federal sales tax - t gadoline pur- oe 
cad for the operations ‘of the ‘mills: has been. accepted. thus. far ee 


hee _ without: question: by all the administrative agencies concerned. The eee 
~~. purchase of gasoline: for this purpose has been constantly referred 10, es 
ag the purchase | of gasoline for. ‘ “oovernmental - operations.” | Thess ys 
_ practice of using exemption’ certificates for such: purchases: followa ee 
“the customary Indian Service practice in Indian Service operations, ©. 
“s.. whether or. not the particular. operations. are. being paid for: from 9.00): 


fis tribal funds. The purchasing i is carried on according: to governmental - = = 


ne . regulations, and with the use of Government forms for disbursement. 
ee ~ and accounting. - The exemption of the mills. from compliance. with a - 
“certain ‘ statutes’ governing” the execution of Government. contracts ce oe 


; indicates: that Congress Daa that the mills y were. + operated. as a 
ae -Government operation. Le 
7 (2). The management and ‘supervision OE tte fails is ‘dlaaaiy an 8 = 


ae ee Indian Service operation. - From a practical, viewpoint. it would not “° ae = 
be possible to separate the gasoline consumed in supervisory functions ae 


ie . from the gasoline consumed for strictly productive: purposes, nee 
- (3) A tax on the sale: of gasoline for the operations of. the mills a 


ies “Gs a tax on the operations of an agency of the Government and is not’. Loe 


co, &. bax’ on the income to any: Indians resulting from such operations. cs 


The case of. Superintendent of the Five Civilized Tribes v. Commis- - eee 
ae S sioner of Internal, Revenue, 295 U.S. 418, , holding that. the Federal in- ue 
come tax ‘applied to the income of ‘diane received. from investment = > 
ae “by the Government of-the Indians’ property, in no way. ‘indorses, tax-.. ae i 

+. ation of the processes of the investment of such. property by. the Gove. 
‘ ernment. The. recent. Supreme Court cases ‘upholding Federal ee a 


_. State income taxes on the employees of each other (H elvering . Ger 


a 7 - hardt, 304 U. 8. 405; Graves v. New ¥ ork, 306. U. s. 466), distinguish we ‘ 
0a tax upon the income of employees, from. a tax on the operations of 
~ “the Government: itself, “While: these.¢ cases involve the relation between. ” ee 


or a dual Sovereignties, they: illustrate, a ‘distinction useful in, a case: »-such ce Po 


: ENG. 7 : : oo! ; - _ : | 
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a hide were. re ‘onternries has the cial aspect of a Government ; 


on function and a private business. ee es 
(4): The proceeds: from the operations of the mills’ are not wholly a ae 


ae “devoted to per capita. payments but large sums are used to carryon 
oe Government. functions on the Menominee Reservation which other-° — 
sa os, wise would’ be. paid for. from Government funds, particularly” the = - o 
ens operations: of ‘the. Keshena Agency’ and. the construction. of - such‘. ~ 
‘buildings as quarters for Government’ employees, a. hospital. and. jail, 


| "Federal use of the proceeds. of the- operations is significant in ‘deter- --.. 


mining the application to the operation of a Federal Tax, which © - : 
"reduces such. proceeds, although it might not’ have. such. weight Th Se 


oe “determining the ae of Bederal: laws regulating the method. ae 
on of operations: | oe : ee | 
- 6 ) Even if the Monominsex mitis's are i cdeed. solely: as a foe. ae 
Gabel: enterprise, it is: doubtful whether’ Congress. intended’ that the .9 ~ 
: “Internal. Revenue Act of 1932 should apply to gasoline purchased. for — 


- tribal enterprises, ~The time-honored principle that general laws of. 
Congress should not be.so coustrued as to apply to’ Indians, if such 
application would adversely ; affect them (Jf cCandless v. United States, 


OB. (2d) 71 (C. C. A. 8, 1928)), has been‘so far modified as to permit. : oe 


the application: of the general Federal income tax law to the income 
of individual Indians: (Superintendent of the Five Owwilized Tribes v. 
- Commissioner of Internal Revenue, supra). ‘However, it has not yet 
~ been modified’ by the courts to apply general tax laws to the tribes and. 


_ to tribal enterprises. This was pointed out in my opinion: of June 30, 


1987. (M. 29156), holding that the taxes imposed’ by the Social Security. ; 


7 Act upon employers did not: apply. to Indian tribes operating enter- 
_ prises under a trust agreement with the Government for the handling 
of Indian rehabilitation: funds. This opinion, - however, does not... 
‘answer the. present, question since in that case the exemption provided ar 
_. by the statute in favor of the Government.was broad. enough to include’. 
- agencies and instrumentalities of the Government. Until a court’ ax 


i ‘ . has required’ the. application. of such. general tax laws to Indian tribes. - 
lop clearly indicated their application, this. Department should vefrain, ae e 


oa i believe, from enunciating such a legal conclusion, Dae 
“ (6). In considering the application of general Féderal laws: ee seen 


Indian tribes and tribal enterprises, I believe’ it is ‘reasonable: and — 
oO. essential for: oy distinction to be made between Federal laws providing ce, f 

for the: regulation of interstate commerce. and Federal laws providing > ° 
bree. solely for the. raising. of revenue.: In the case-of the regulation of =. 
_. interstate commerce, it is ‘important | for the act’ to reach. all industries 
aa - Producing goods which flow in interstate commerce. For that reason, = 


it. may be said that: tribal enterprises with interstate operations come 
within the poliey:< of such Federal agrcied With thet: considera- ee 


\ : . “4 
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oe. tien’ in er I held i in “my. opinion. of: Rovanibar 28, 1988 OL 29909), ee 
that. the Wages and Hours Act should ‘be considers: as applying to 
a the 7 ‘Menominee Indian Mills. - In. implied recognition of ‘this policy. oe e 
-.. the Menominee mills operated under the National Industrial Recovery... 
a Act. and jomed with other lumber enterprises’ in the: lumber code. “The —. ae a 
game: considerations do not, however, apply to. general. Federal: Jaws. et oe 
3 for the raising | of: revenue. ‘The’ exemption. of tribal enterpr ises. from. A 
“|. such acts would not.be an ‘obstacle to. the effectuation of the purposes = 
| “of the act. On the other hand, the application, of such acts-would. . s : 
os havea detrimental effect upon. the operations of the. tribal enterprise © a corres 
- and this would. be inconsistent with the purpose of Congr essto foster 
and. protect such tribal enterprises. and the tribal’ funds used in nthe oS 
7 furtherance. of such’ enterprises. a Ne 
_.. In this: connection, the: inclusion in Title Tv of ‘the? 4939 Reveriue ae " o 
Act of an express exemption of Indian’ handicrafts: indicates an in- = © 
tent, not. completely, expressed, not to ‘have the act. affect ‘Indian at 
mee enterprises. ee Fie 
we (An opinion. upholding the’ a trom: the Federal sales” es 
“tax of purchases of gasoline for the operation. of these’ mills would 2 et 
a ss, follow the repeated decisions of. ‘this Department. holding” various © oe 
Das ~ tribal enterprises : established, managed, and supervised by the United = 
States. as part of its program for Indian welfare not subject.to this 0 
ce Federal tax. In a letter to the ‘Superintendent. of. the Great Lakes ee 
_-\ Indian Agency,.approved: in the Department June 21, 19388; he was 
“informed. that: purchases. of. gasoline for the sawmill established Dy 
~ > the Lac. du Flambeau Tribe under a rehabilitation loan’ could bei a 
ae: ‘made’ with exemption. certificates exempting: the. ‘purchase from this’ ae | 
Res ~ Federal sales tax.. Again, in my memoranda to the Commissioner of... 
Pree Indian: Affairs: of December 3, 1938, cand June 21,. 1939, T held: that Pace 
~. such exemption ° certificates. and. ‘Government license tags | could tbe os . 
_ | used in. connection with:the operations. of thie corporate -hay: enterprise eee 
ee carried on by the. Chippewa. Cree Tribe with revolving loan-funds.. I 
gee ‘no fundamental distinction between these tribal. enterprises. and + wi 
“a2? fs bhie: Menominee. Indian’ Mills, and. no reason: ‘which :induces ‘me to- ao 
—-, “ehange the: ruling in connection with these other tribal enterprises, eee 
.. vat least: until so advised by the Bureau of Internal Revenue. Whether ~~ se 
Gone ie or: not. this: Department. should take. the initiative: in presenting the a es 
oe question to that Bureau ‘is an administrative question pumarily t for eS: 
_ the consideration of: the Indian Office. ean oe 
. There ‘remains the question. phoihier, ‘this. sondladion, ‘ghotdd: ‘be os 
ee ‘changed: in view. of the recent. case: of Onited States v. Algoma Lum- ao ie 
oe ber. Co., 305 U. 8. 415. That. case was a suit by the lumber. company jt eee 
aa ee the Court: of Claims to recover. from the. United States for: over- Jae 
te payment. made under 3 a contract: ‘for. the cutting of timber on the es 


ee 


~ 
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ee Klamath indian Reservation. . The: éoritract had ‘been. executed by hae 
a Re ‘the: Superintendent under. the authority. given to the: Interior: De-- a’ 
partment to provide for the sale of Indian timber. under departmental es 
. . regulations. The precise -question in the case was whether the ~~ 
“-,.eontract was a contract of the Government within the jurisdiction he ae 
of the Court of Claims over contracts “with the Government of the _ 42% 
ot. . United States” (28. DiS. CG A. sec. 250). The. court held that . . — 
the: contract. was nota contract. of the United. States but one made © | 
ee, through: an agency of the Government. on behalf. of the Indians, wee 
ae - adding that. the .exercise by. Congress. of ‘its: power. to manage. ~ -. 
~ and ‘dispose. of Indian property ,did not necessarily involve an 
_. ‘assumption by the Government. of contractual. obligations. This. — 
"~~ holding was, undoubtedly - necessitated by the fact that the payments 
~~. made-under the contract were. made for the benefit. of the tribe ard. oe 
en deposited i in. tribal funds. Tt. recognizes, rather than. denies, the fact Ses | 
pot that, the Management of the tribal timber was a Government opera- ne: 
_- tion. While a party to an Indian timber contract may not recover . 


-from.the United States itself for money. paid for the benefit: of the | 


‘Indians, in the contrary. situation the United States. may sue to ree. 
cover on a. ‘breach of such.a.timber contract. from the party to. the © 
." .eontract for. money due to the Indians (United. States v. Harris, 100. 
re os (2d) 268 (C. C. A. 9, 1939) ).. The interest of the United States ae 
‘in. contracts made: in carrying on. tribal. timber. operations. is suffi- 
ciently great, im my- opinion, to protect a “purchase mnade in such | 
| operations through # the. agency, of the Government. from. the tax here : 
ee in question. ee eng ee or en eee 
ahr () Purchases. of gasoline for resale. to > employees and. the general ea 


public, fe | ) | 
Wiens the Meee thaien Mills 2 purchase pacsiine: andee an nex 3 


- emption. certificate, such certificate may not cover. gasoline which ase ce: 
purchased. for pesale. through the. commissary to employees. and the 
Cae general public. This is established beyond doubt. by the language. © isk a 
J of Title IV of the Internal Revenue Act of 1932, by the provisions - 
ee. BOF the regulations of the Internal Revenue Bureau and by’ the wording = 
eo 7208 The: exemption. certificate itself. The. fact that-some of the:em:. 9 
ee a, ployees to whom the gasoline may be resold are Indians 1 is immaterial 
. inthe question of the application of a Federal tax. As previously aig tas, 9 
roe. ‘pointed: out, individual Indians are not. exempt from Federal taxation = 
_. simply bane they are Indians or wards of the, Federal Government... 
| (Superintendent of the Five Cwilized Tribes v. Commissioner of. . 
a ae Internal Revenne, supra) Similarly, the. fact that. the gasoline may - ne 
- be resold' within the Indian Reservation. is immaterial, i in considering ie. 
ae me application o a a Federal, as distinet from a ae tax. eee the >. 


oe to private Rerepns. 


“amar APPLICATION or SALMS TAKES" ‘TO: ‘MENOMINEE: INDIANS | “137 ok 


M ay 31, (1940 


. : statute aid régulatichss ihe mallee are : espansibls ce the payment. of the. : : : cone 
Federal: tax on so much of the gasoline purchased. as Is s used for r resale, rae 


ae “Abpuicarion « OF. THE p Stare Gasouve Sans Ta: 


i" ° The Wisconsst statute i in anes (ch. 78, Wisconsin: Stattites 1987 *), i. , 
A, es an excise’ or license tax on-all motor fuel sold, used and Cis iene 
. tributed in. the State, with the exception of fuel. sold to the United 


os States or any of its: agencies except “ as permitted by the Constitution or 


oe ‘ _ laws of the United States.” “The tax is enforced through a system of. : me 


~ licenses on wholesalers who. are responsible for the “payment of the ee 
tax to the State, = ot ae 

| The application of this. act to Péirchindes’ by ihe Menominee Tndian oe ge 
ne Mills should be considered i in the light of the act of Congress of June 
>. 16, 1936 (49 Stat. 1521, 23 U.S.C. ae 5ba). ‘Because of the impor- ae 
—3 tance of this act it is quoted i in full Ce eine Sa ge eee . 


(ay “AL taxes levied by. any State, ‘Pokettory. or the: District of Columbia ‘upon. : os aoe 
‘ sales of gasoline and. other motor. vehicle fuels may be levied, in the same man- ey 


“ner ‘and ‘to, the ‘sameé:extent, upon ‘such fuels when sold by or through. post’ exe. 


i - changes,” ship: stores, ship’ ‘service stores, commissaries, . filling stations, license a : | o | 
traders, and other similar agencies, located on United States: military or other.” oe 
reservations, when. such fuels are. not for the exclusive’ use of the. United States. se 


; e : Such taxes, 0) levied, shall. be paid to the proper taxing: authorities of the: State, ona oe 


ae Territory or the District of Columbia, ¥ within ‘whose borders ae reser vation i sttect os, = 
- ed. may be located. 9. t 3 oS 
- (b): The’ officer ‘in ” charge: of. such reservation. dali; on. or: .-Hefore the fifteenth - : eae 
7 day of each month, submit a. written statement to the proper taxing authorities of: “ 


. “ the State, ‘Territory or the District of Columbia within whose borders the reser-. ee - 


es vation is. located, showing the amount ‘of such motor fuel not sold for. the exclu- He 4 ee o 


“sive use of the United. States duri ‘ing the preceding. month. 


4 (a) Purchases of gasoline for the operation of the: oe 3 : Se eee de 

os The State tax'on the purchase of gasoline doeg not, in my opinion, ee ce 
| apply to purchases of gasoline by the Menominee Tudian Mills for their. 30> 

-. own operations. — This conclusion’ 1 is streached i in the light of oe follow- ae 


| ing considerations: 


(1) The State statute’ ne ean sales to‘ Foner of ‘the os 
<— United States. ‘In view of the discussion in relation. to Question Land. 
| the frequent: holding by this office that Indian tribes carrying on ‘enteree 


eat prises under the management. of the United: States are Federal agen- i 


> cles, the Menominee Indian. Mills would come > within the exemption ae 
on accorded by the State statute.. ee 
on (8) Regardless, however, of thie ae of ‘he State statute, it. ee ee 
ae recognized that a Dtate cannot | tax A operations of a. Federal pEeney: . ae 


BBs | DECISIONS: oF THE DEPARTMENT: or. THE INTERIOR, (oT D, 


wegen “the t: tax in “question would’ impose a direct burden on the Sects oe 
woo ofthe agency. . -It-is not remote in its ‘effect. on the agency, as hasbeen. 
_ <>.’ found in the case of income taxes placed upon employees of anagency =. 
 (Helvering v. Gerhardt, supra). . These legal propositions have ‘been. * 


. the basis ‘for several. holdings by the Department that State gasoline iy - 


as taxes need. not be paid in connection with:.purchases: of: gasolinetfor ue 


tribal enterprises (letter to. the Superintendent. of the Great Lakes — 


ey ~ Agency approved by the: Department June 21,1938; ; departmental tele- Re . “ 


s gram: to the Navajo Agency of August 1, 1938; ‘memoranda totheCom- 
“ss. missioner of Indian Affairs. from the. Solicitor, of December 3, 1988. ag 
ae and. June 21, 1939). — ie 

| (3) The ‘Act of: Congress of nH une 16, 1936, ee pee Sie nota 


re change. this conclusion since, in the first: lace: it applies only to gaso- ee 
dine sold. through. commissaries and like agencies on the reservation. = - - 
~ Tt:does not. appear that the gasoline purchased. from. wholesalers. dnd.0 20 
eas Bae dealers for the: operations. of the mills is: sold to the mills through the so 
_» . commissary or any like agency on the Menominee. Reservation, » “Inthe 22° 


+ second. place, even if such gasoline were sold to the mills on the reserva- , 


ce tion, the gasoline purchased for the operations of the mills would come " : : mes 
: ne a within the exception: ‘In the Federal act for gasoline sold “for. the exclu- : | 
oo. give use of the United States.” If my conclusion 1s correct under 


of “Question 1 (a), supra, it has equal: application in ‘this instance asthe 


a exemption. clause i in this 1936 statute is identical y with that appearing: ee > 


in the 1932 Revenue Act, as amended.. 


(4) This conclusion seems to be in accord with a gonstraction of. ae ae 


Be ag ‘ the statute made by the State authorities ; since the State does not. claim so . 
oo) taxes for gasoline purchased for the operations of the mills. Its claim — 


: ois related solely to gasoline resold by the rails through the. commissary ees 
ae to private persons. 7 | | ee ack 


ous me : (b) Purchase of gasoline fo or resale ¢ throug h ihe oioedssary to private ve : : 


| persons. 


ae the absence or the Federal aabis ee asa. it would: = a ae 


. a Pass that the. State tax. would not apply to sales made by a Federal : i 7 - 
agency, or a tribal eriterprise on an Indian reservation. My reasons 


Ee 2 hagon this conelusion appear more fully i in my response.to. Question Tt. 


a. : sa The principal reason. Is, however, that the. State could. not enforce such me | En 
4 tax against such an agency or. enterprise: since. neither is subject. tor ey 4 
license or revocation of license by the State. “The statute clearly sub- = 


jects the sales made through the. Government agencies. specified . to 


ar State gasoline sales taxes and provides the method by which such taxes: e a 


ea . ‘shall be collected. It-is not:clear, however, whether the Government - . 
2 ee. agencies specified, are intended to include such a Federal oo as s the 


. . ae os baie 
r | te ee eee , ae 
FS 


May. 84, 1940 


i -“Mangriiinee tribal enterprise and whether the reforencs to reservations 
- includes Indian reservations. 


‘The legislative. history of the statute re thice ree that 


oo: uke words “United States military. or other reservations” were meant. : 
ee to include Indian: reservations. (1). The: statute j in- question was jntro- me 
| “duced:as an. amendment: +0 the Federal Aid Highway Act of 1936. and a 
+. the brief discussion. surrounding. it indicates that it was intended to 2 oe . . > 
~~ permit the application of local sales taxes wherever they were not then - 
~~ collected. because: the sales were made on a reser ‘vation | (Cong. Rec. 
oS Mol 80, ‘part 6, p- 6913 ; ; part 8 p. 8701). (2): In the same statute, (hore: 
was a section. devoted to roadways. on Indian reservations indiating 
that attention was called in the consideration of the. act to Indian |. 

oe. ~ reservations. (8) Moreover; when the: amendment: in ‘question . was. ee 

. ~ introduced, the. agencies: enumerated did not include: licensed traders’ 


“ and filling. stations. The. addition of these | agencies by the conference. 
. committee: indicates. an.intent:to. broaden the applicationof the statute, 


o ‘and the reference to}“licenged: traders” is particularly. suggestive ' et! 


: Indian reservations. These indications, while slight, are sufficient to 
give ground for. considering ‘the. broad nnaee, of the stating as. 
including Indian reservations. 


The language of the statute and the ‘pelevant Jepialatie history 1 I 2. 


have reviewed distinguish. this'situation from that discussed in my 


a ‘memorandum: for the Assistant’ Secretary of October 20, 1936, in which 
‘Theld that the act of June 25, 1936 (49° Stat. 1938), extending State ‘ 
—.- ~workmen’s compensation: laws over “landsand. premises: ‘owned or‘held . - 
by the United States” did not-extend Wisconsin’s workmen’s. compen- se 
- gation laws over: the Menominee Indian Reservation, and, in particular, oe 
~ over the Menominee Indian Mills. In that case I. found. that 'the:lan-- 

. guage of the statute‘ ‘given its. ordinary meaning seems to. embrace 

lands and. property owned absolutely: by the United: ‘States to the exclu- 

- lon. of other lands’ such as Indian: reservations, the full. beneficial Sel a 
ae ownership: of. which i is in: the Indian. tribes» * 2) The statute. ee 
now in question significantly. refers to reservations: rather than: to. land.» Pas 

gee! _ ownership. . Moreover, the argument. and policy in the two casesilead) 
- - - to opposite: conclusions 3 in Tespect, to the sepia of E the statute to one. 
ca “ane Menominee mills. ©. oo 
-_. Finally, I believe: that ‘the ielenon in ihe siatite of the pada: ee 
— embraced by its terms:must. be interpreted to include suchan agency — oe 
J ag. the Menominee Indian Mills. ‘The ‘statute uses the term’ “com- See 
ee -missary” and it is the commissary of the mills which makes the resales, 
“ Secondly, the mills cannot claim exemption from Federal. and’ State. pate 
oo taxes as a Federal: agency and then claim not to have sufficient. — oe 
eee. aes aS a. Federal agency to be covered by the intent of this: statute. | 


“ 
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ee m0) ‘APPLICATION OF SALES TAXES TO MENOMINEE INDIANS | 139 oe ms 


i. 


“While. Io am tot ae opinion, therefor; that. the aoe of a une 516; 1936, 


aah ects to the State gasoline tax sales made through. the: commissary ig: a ; 
; s to. private persons, there remains the question. whether. the statute © 
oe oe removes the immunity from such taxés of Indians. making pur- ee 
oe chases on Indian reservations. In my memorandum for the :Com- > 
-. © missioner of Indian Affairs ‘of February 4, 1988, and my Opinion” ao 
> Of May 8, 1940 (57 I. D. 124) I held that. State ae taxes did not 
cd ~ apply- to. purchases from or by Indians on Indian: reservations. . ATS Oe 
ape ‘though. the immunity of purchases from an Indian commissary might i anes 
.. ‘be removed by the Federal statute, purchases made by the Indians on. 
ig? - the reservation might: nevertheless be exempt, However, IT think that’ . 
se thie: would not be the proper conclusion i in view of the purpose of these" > 
- © statute to permit State taxes of all sales on reservations not previously ee 
subjected. to such taxes, and of the wording of the statute, permitting ~ 
- taxes to. be levied. “in the same manner. and .to the same extent” as | on: 
‘upon sales’ outside the reservation. Indians amaking purchases of, °° 
: gasoline. outside the reservation must B28 the sales tax in: none same a 
ed, manner. as other Perens; fe ae ae . 


“TL Avptoation OF ‘Sear Sunes Tax on Tosscoo Propucrs - 


“The. Wie laws of 1939. (chs, 433, 518). elaee: an. cneeuiiad 


ee i "DECISIONS oF THE DEPARTMENT OF. ‘THE: INTERIOR (971: D. 


Sigs ‘= EN 


tax: on the sale or other. disposition. ‘of tobacco: products: except a ? 
| ‘the case of sales “for shipment. in. interstate’ or: foreign commerce.” ~ 
| Manufacturers and wholesalers are required to pay the tax by pur- 
a chasing and affixing State stamps on the tobacco. products. ‘Thestatute 
~. Makes. it unlawful for other than registered. salesmen to sell. tobacco 
"products inthe State ‘or to purchase such products from other than.” 
licensed. wholesalers, .Under this law the State. authorities claim 
from. the ‘Menominee Indian: Mills: several hundred dollars. in taxes’. 
_ based on. the: inventory of. tobacco: products on: hand In. the mills’ oe 
ae commissary as of the date of the. passage of the act.. He iene eee 
ah, dese Ee: Menominee Indian. Mills are not: Table, in my opinion, for te 
peta the payment. of this tax for the following reasons: RAS ten 
we (2). The application of this tax to the mills would conetinite State. eae 
eS regulation. and taxation of a Federal agency in violation of the ©. 
-.. United. States Constitution. ~The tax could not: be enforced without. =. 
“.-. State interference with the operations of. the mills, as the procedure — de 
ne for: enforcement of the.State act. through. licenses, arrests and pen-- 
- alties clearly indicates. The act of Congress of June 16, 1936, per- 
 wInitting the collection of State gasoline sales taxes on Government res- 
.-cervations from Government agencies: is sufficient: illustration of the =. 
on" fact that such taxes are not collectible i in the absence of congressional: oi 
poe permission, _ re ee 


“ oan “APPLICATION. OF SALES: TAXES ‘TO ‘MENOMINEE, INDIANS EL a 


May 81, 19HO 


@: The: o application: ot ‘this tax to the scat Indian . Mitts 4 


i 2 _ would constitute a- regulation’ of trade with the Indians which is oc 
.. beyond’the power-of the State.. Commerce with. Indian tribes might a 
have been included in the exceptions provided i in the State law along. ip ee 
4 ‘ oe with | the exception of sales i in interstate and foreign commerce, since .- io 1 oh 
..». all three such types of. commerce are. placed by the Constitution under 0.0. 
. the regulatory power of Congress. - In-my memorandum of February ee 
_| 14,1988, supra, holding that, State sales taxes. did. not. apply to. pur- ae 
oe oe chases made by or from Indians on Indian reservations, I-referred to. = 


a the fact that it was well. established that Indians’ are not: amenable te 


: : : to State laws. while-on. their: reservations unless expressly subjected too : : 
rs those laws by Congress... The Kansas Indians, 5. Wall. 737,755, 7563: 8 2-2 


_. United States v: Kagama, 118 U.S. 375; Ones ‘States v. ‘Pichert, 188 es 
U.S. 482; United. States v. Quiver, OAT U: S. 602; United States. v. a 
| - Hamilton, 233 Fed. 685; In re Blackbird, 109 F Fed. 189; Te re OO re: os 


129 Fed. 247; State v. Risfus; 237 N. W. a 


_ Congress has not. only not. ‘subjected the. Todianst to ‘taxes | in ‘this i 

‘case but has exercised. its author ity by. granting to the: Commissioner of oe 2 
Indian Affairs “the sole power and authority” to regulate trade with | 
the Indians and to specify. the prices. at which goods. shall be sold to. 
‘the Indians. (25 U.S. Ca sec: 261). A sales tax placed upon sales as 
by Indian enterprises or to. Indians. on the reservation or onthe busi- ae 
-ness.of making: such sales would be an. interference with the regula- 
tion of trade and prices by the Commissioner. | The ‘question. whether ~ 


Indians should pay State sales taxes | is, a political, aes for ‘the a 
ultimate determination of Congress. : a 


The conclusions reached j in. L respons: t to the foregoing questions may ee 


be summarized as” follows: 


ra ‘The. Menominee Thdian: Mills ; are inble for. Federal ‘and: ‘State . . : : 


o dales: taxes on. gasoline sold to employees and, the public through the a 


. . commissary operated by the mills. ~The liability of. the mills for. the.” ies 

a State tax in this instance is due to an:act of Congress. ° rae 
9, The*Menominee Indian. Mills. are. not liable for the Fedegal or ee 
ol State sales tax on gasoline purchased for the ‘operations of the miles. a 
"© 8. The. Menominee Indian Mills: are not liable for the State tax 


ee “placed. on tobacco products, where tobacco products are sold. through | es 


ve - the: commissary. of the mills, whether the a are e sold to Indians oo a 
ae a ee ke Pola oe ae 


Appeevel i ee 
- Oscar: Ei Cateind 7 
_ Assistant Secretary.” 


po ees 
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Decided. June 19, 1940 


“Motion for Rehearing september 18, 1940 Boag et 


“Scx00n, Lap. Grant—Muymeat, Laxp—Bvienoe—Devensfinasive ‘Test —Jornr Sot 


- ResoLution OF CoNGRESS APEROVED FEBRUARY 21, 1924. 


. While, without more, the drilling of two-dry holes on a ‘geetion of public ee a 
i : 7 would be persuasive | evidence of the absence of oil. and gas to the depth ae 
“probed, circumstances | showing that. such | Grilling did: net pease) fair test rear 


wells: dispel. such: persuasion. - 


| Drilling: of two. holes by. leading oil: companied! strongly indicates the opinion - ‘ | 


of. experienced oil men as to the value of. the section for oil. 


‘Te determining whether ‘or. not land is of mineral - (oil). character, as. con- ” 


Pe ~ templated by the public land. laws, and, therefore, excepted. ‘from a- “grant 


ne of public land,. ‘knowledge of ‘actual mineral content need not ‘be shown, ‘it — nee 
'. being: sufficient if known eon one are. shown from which. mineral character aioe 


eo ~reasonably. can ‘be inferred... 


- Toxes, Secretary of the Intertons oe : 7 - ace ora 
The: General Petroleum’ Corporation. ‘of ‘Califoriiia, Thoias A. 


a AMD “DECISIONS OF THE DEPARTMENT OF THE INTERIOR | (871, ER Ba, 


“O'Dainell, and Hamer I. ‘Tupman have appealed from a decision of. 


the Commissioner of the General Land Office, dated March 24, 1938. _ 
The decision affirmed a decision of the Register in. favor of the United - , 
' States dated February 27, 1937, in adverse proceedings brought against - 


the State of California, the General Petroleum Corporation of Cali- 


fornia, ‘Thomas A. O’Donnell, Hamer I. Tupman, and the Potter Oil 


Company, involving Sec. 16, T. 30S., R.23 E.,M. D. M 


This. proceeding was initiated ‘December 6, 1935, pursuant to: a joint 
) resolution’ of Congress. approved February 21, 1924 ae Stat. ee a 


foc upon charges by the Secretary of the Interior: 


ae (A) That See. 16. is. mineral: in. character, containing y valuable deposits of pe 
Dae nas troleum and natural gas. a : | | 
a? (2) That. the land was known to be mineral. in -gharacter on. and ‘prior to! the 1 
gate Se date of the acceptance. of the plat of survey ‘by the General Land Office, January. 
,-°.. 26, 1908, and that therefore title did: not. vest in the State of California under 
ae “ve the: act. of March. 3," 1853. (10. Stat. 244), which: granted Secs, 16 and 36 in each | Pitts 
oe township to the: State in aid of public: ‘schools, but. remained in the United States. aE os 
on The. contestees were. duly served, with. notice of. ‘the: filing | of: the oa - 
eae dines The General Petroleum Corporation of California, Hamer 
ee te Tupman, and Thomas A. ©’Donnell answered, denying the charges 
. and alleging that Sec. 16 is not now mineral in character and was. nob. 
--- known to be. mingral in character on January 26, 1903. The Potter’ ee 
ge OL. Company, through its successor, the Barnsdall Oil Company, 
<)> filed a disclaimer of any interest in the land. No appear on. a bee or 
ey ‘half of the State of California hasbeen made. ee 
-. -" Hearings were held at Los Angeles, ee March: 93. 1936, be: ee 
eee fore a duly commissioned notary mole The’ evidence submitted 


~ 


: we STATE oF ‘CALIFORNIA ET Ate Ve UNITED ‘STATES: 14s 


gune 19, 1940 


Co consisted: of the testimony of 12: witnesses, ‘B paadiber of exhibits; aa ae a 


Je _ by. stipulation between the: parties, the: ‘antite record: of the case. of : 


: nite States-v. State of’ California et al:, ‘Sacramento Contest: Wore ap 
~. ,. 1679 (formerly. Visalia Contest. No: 1645). hereinafter referred ‘to as. ne 
oa the. “Section 36 case”. The record of the. proceedings was transmitted a 


e to the. ‘Register ™ who, on February 27, 1987, entered his decision hold~. ee 


- ing that: the charges made bythe’ United States: had been-sustained.. = 
Pe © Afis: decision was affirmed’ by the Commissioner: of the General Land a ee 

.» Office on March 24, 1938. “Thereupon this appeal was taken. Oral. = - 
ee argument before the Sbcretary was ‘not roqested and the appeal eet re ae 


= = submitted on briefs. a | rere oe Ge 
“The issues’ involved j in 1 this protesding are ‘substantially tlie samne 00 


- as those presented: by the “Section 36 case”. Section 16' and Section 36° : 


are in the same township and both are located on the same anticlinal = 


: “dome.” “The chief difference between the two cases is that’ there has ; . : on 
"been: no discovery, of oil or gas on. Sec. 16 whereas there had been: dis= ne 


ee covery on Sec. 36, . Two dry holes have been drilled on Sec. 16. ‘While, © - 
~ without more, the drilling of two dry holes. would be persuasive of the. - Set 


we absence of oil and_gas to the-depth probed, the record shows that the» ae . 


_. circumstances surrounding the drilling were such as-to. preclude treat- is 


a ; ing” ‘either as a fair test: well. The record further shows. that. it. would. sth ce 
_-take many, more: ‘than. two tests to. prove or disprove the oil pro-) 


‘ductivity’ of Sec. 16. “Moreover, the drilling of the two holes by the oS oe 2 
~°. General. Petroleum: -Corporation | of California. and the Potter Oil . 


| Company: j is a: strong: indication of the opinion of prudent. and expe-" a : 


: : rienced. oil: men as to. the value: of: the section for oil. 


Phe: absence: of a discovery. of oil or gas is without particular, sigs a 
enue nificance for, as: the Circuit. Court. of “Appeals said 3 in the “Section Oo ae. 
86 case”, 107-F. (2d) 4 414-415 (C. ©.-A. 9,1989) ae 
"In the Southérn Pacific case [251 U. 8.1, 40°S: Ct. 49, 64. Ed, 971, ‘following ' 


- the Diamond. Coal & Coke: Co. decision,. the test. “was stated: to" be whether. “the oe . 
known conditions: [at the: time. of: patent] were. such. as: reasonably. to eng gender. eae 


. : the belief that the lands: contained. oil. of such. quality. and:in. such: quantity. as Se ; 
_.. would: render’ its extraction profitable. and justify’ expenditures to: that end.” — ae 
a In. applying: such’ a test, rather: than. that of actual discovery, ie is obvious that Soa 


a wide field. of’ inquiry’ is opened: up: -It was not necessary: to show. that ap- : 


|  pellants’ themselves;: in. 1908;. ‘believed. the: land: to be- valuable. for oil, or that 


_ there was unanimity of contemporary opinion to. that effect. ‘The. erection of x oF - 
a such, standards. would ree An. the one Case, proof. of ‘fraud,. and,. in. the © dee ee 


at Phe: “Section 36. case” was. -Gecided. by the Secretary. ‘of: the Interior’ on ‘ebroary’ 24, : a es 
1. .19388: United. States: v. State ‘of: Odlifornia. et ah.,, 55. Ty ‘D,. 121. (1935)... -Thereupon;- an 


7  Setion. was filed by the: United States against: the Standard Oil Company: of California ‘and lg oe 
°° otHerg, to-quiet’ title to: the land: involved’ and’ for' an: accounting: for the! oil amd gas: removed -. Sage 
_ therefrom, A. decree: was. entered i in:fayor’ of, the: United States... United. States. v. Standard =~ 


= Oil. Co. of ‘California et ‘ak, 21 F.. Supp. 645. (Dy C: S$. D. Calif, Nv D., 1987). This’ decision a a 


WES: affirmed: by: tHe: Circuit’ Court’ of: Appeals... Standard, Ow: Co of California et alee. 


ae ‘United | States, 1 107 F. (a), 402 1089) 9c certiorari denied 1 January 29, 1940, 809 U. 8. 654, Ma of 


ee 4 - DECISIONS oF THE DEPARTMENT OF. THE INTERIOR [87 1. D. 


ae other, ‘proce of ‘conditions’ pointing § so, yamertingiy: to: aie. existence of ere ae Oa 


| oil. deposits as to be the equivalent of. actual: discovery. Nor, as we. understand, ; a2 


[oo the: rule laid down in the controlling | decisions, need it be shown that con- is 
oe temporary belief was suchas. to. oa a \ willingness immediately. to (tisk tyes 


ce i money: 10. ‘the exploitation of: ‘the land.” 


os ~ The record in the “Section 36 ase” hag ee eed | tor the ae os eS 
; oe oe of this decision and the additional evidence and exhibits intro- | 


ao duced at the 1936 hearing have. been. carefully. examined and weighed. ee - - : 


= Upon’ a. full consideration of all of this evidence I find - no difference ate 


- eh between. this case and the “Section 36. case” which would justity a de-- z ae 
ty parture from. the principles’ announced. therein. On the basis, oF the: oa 


_ facts disclosed in the record, I find that: eu Pal ts 
(1) Section 16, T. 30 S.,.R. 23 E., M. D. ie , Js- een in character, ees: 
containing valuable deposits of petroleum. and: natural gas. ee or 
(2) Section 16 was known to be mineral j in character at. ‘and. prior ee 


Se oe the date of acceptance’ of the: Survey: by. the General Land eee ae 


ae a on January 26, 1908. 


os . ‘ a & follows from these findings of fet that title: ie. 5 this seétion ie a e 
never -vested in the. ‘State of California or its transferees, but. has Se 


7 7 remained and now is in the United States. 


_ The decision of the Commissioner 4 s accordingly aie 
Bee a Ae ee ae | Afioned. 


oy "MOTION FOR REHEARING | ae 


aoe The Goat ‘Petroleum Corporation. of California, Thomas i a 
| ‘O'Donnell and Hamer i ‘Tupman have filed a petition for rehearing | 


oa of the departmental decision of June 19, 1940, which» affirmed a deci- ee 


oS eS sion. of the General Land Office dated March 24. 1938. The decision of 
Fee, tg Une: General Land Office affirmed ‘a, decision. of. the register in favor. 
of the United. States dated February 27, 1937, in adverse proceedings © 


as Rs brought against. the State: of California, the General Petr oleum Cor-. ; a 
_ . poration of. California, ‘Thomas A. O’Donnell, Hamer I. Tupman, and a, 
. the Potter: Oil Company, involving Sec. 16, T. 30 S.,R23E.,M.D.M.. — 


“Petitioners attack the statement made in the departmental decision ote an 


as -dliat “the drilling of the.two holes by the General Petroleum Corpora- a a 


tion of California and the Potter Oil Company isa strong indication’. ” : 
of the opinion of prudent. and. experienced oi] men as to the value of © 


oy = the section [Sec..16] for oil.”. It is contended that the fact that the — a. 


ae ; section” was, drilled i in 1919 hae no significance with respect | to whether er. ie ! : : 
oe ea 16 was of known mineral character in: 1908... ie ee 
Two findings. of fact were made in the: denision of June’ 19, 1940: oa 


- - = ae Sec: 16 is mineral in character, containing valuable. epost of : : oe 
ee petroleum and natural gas, and that Sec. 16 was known ‘to’ be mineral: ee 


on oo 7 in: n-character ae to the: aia of the SALVOR on nJ ae. 26, 1908. 


See cc eee ae “LOANS AND. GRANTS FOR: INDIAN mitipms, 2b 


not advanced. any arguments not. considered and. disposed of:in the. * 
‘decision of June 19, 1940. The entire record has, however, been care- 
“fully reviewed. and. ‘the Department finds 1 no » ground for reversing, OF 
| roditying the decision. complained of. | oS | | 


“Ino Triees. ‘AS GovenmentaL, yrrrins—_Ayrnonrry’ OF * Qxeawremp” Inpan 7 
{TRIBES “TO near IN Hovsine Prosects—InDIAN TRIBES AS PUBLIC HOUSING. ae 


August 6, ‘1940. - ee 8 


a ae i poarcuily. petitioners misapprehend what. was, ce in’ the opinion:: coe 
The finding that Sec. 16 was known to. be mineral in. character. prior eee 
| oe Oe 1903 was. not predicated 3 in any way upon. the inferences. arising’! 700 
“ from the action of prudent and: experienced oil men in 1919 in drilling oe 
ee, the section, It was not suggested that this action in 1919 was of. 
oe any. probative force whatsoever with respect _ to the state of opinion. oe, 
~-? 4n'1908 as to the mineral character of Sec. 16. The statement attacked J > 
oO Was made i in passing in the course of the discussion as to whether. ‘the pe 
ae drilling, in 1919, of two dry. holes sufficiently established the non- eee 
ae mineral character: of. the land to warrant. the Secretary. finding that): 2. a 
a ‘thereafter the: section. could no longer be considered: of mineral char-. °.. 
acter. Read in its context, it is manifest that, the statement had no” tek 
reference whatsoever to the ‘period before 1919. } Ge 
| —Itis also pointed out. by the petitioners that. ie walle + were sarlied ee oe 
! on. Sec.. 16 only after discovery. had been: made. on .Sec.. 36, and. it is. Be 
Sie alleged that until-that discovery “no one gave a thought to”? Sec. 16. 
gia potential oil field. This allegation does no more than. to con-. 
-travert. the finding of fact. made. in the decision of J une 19, 1940, that 1 
‘the section was: known to be. mineral: in character prior to: 1908. 


In the petition and i in the. brief in. support thereof petitioners ie . ; 


ene motion for rehearing | is. sceordingly 


. we: e 





"ELIGIBILITY OF INDIAN. ‘TRIBES FOR’ ‘LOANS AND. GRANTS 
UNDER NATIONAL HOUSING ACT: OF 1987 


- Opinion, August 6, 1 940° 


_AGENCIES—NATIONAL Hovstne Act. OF 1937. 


An ‘Indian. tribe is a governmental entity. or ‘public body ‘capable of. anders." Cie 
— taking tr ibal housing projects, and. where a, tribe is incorporated: under the ~..- ae “ 
ce - Indian Reorganization Act it-is:clearly authorized to engage in the low-rent’. Pees 
«housing and:glum. ‘clearance projects contemplated by the National Housing =... — 
.. ‘Aet, and, therefore, such ‘a: tribe comes within the terms of that act as.a..00°) 0. 

oF eg eee public. housing agency: ‘eligible fo obtain: the, assistance and, benefits Of oe 


that act. | 
_ Kmers, ‘Acting. Solicéior: 


The Indian. Office,.1 in ‘eongultation. aieh. ithe. United: States. ia: Honstaige = ae 
| Authority is. Siig. consideration to the possibility that. Deena ee 


aT at 


TAB "DECISIONS oF THE DEPARTMENT OF THE INTERIOR | Bh: D. 


i ts jie may take advantage Of the benefits ‘afforded: by the National: : he 


fees Housing Act (act of September 1, 1937, 50 Stat, 888, 42 U. S. C. sa 


ere: ch. 8). This act establishes a: housing authority with. power to make — ens 


ee loans. and grants | on certain conditions to public housing: agencies for 


: : . es the erection: of low- rént housing and for slum clearance. The legal. a 
as oo whether Indian tribes come: within thet terms of the act has ge ae 


The: outa cniestion, ’ in. my: opinion,.. ds: cobcihee an Taco enibe Ve - 


ae ~eoierad. by. the. definition of a “public housing agency” in section. 2. oo 


(11) of the act. If an Indian tribe does come within this definition, — 


oe : of there remains. only. the administrative question. whether a particular ogee 
nye tribe can. meet the conditions required for. assistance j in housing enter- 
ot prises, - The fact that the act does. not: ‘mention Tndians or Indian HB tn tes 


tribes isnot material in the consideration of a law'such as this which ~— 
a eo provides benefits to all who come within the definitions and standards. | 
_ established by the act. It has previously been recognized by this | 
7 office and by the administrative agencies concerned that Federal gen- 
eral welfare and relief. acts are available. to the Indians, although not 
.. mentioned therein, ‘since these laws apply to all eligible persons. with- 
out regard to. race-or ‘status; whether of. wardship or otherwise. ° (See. 
a Memorandum: of the Solicitor of the Interior Department, April 22, 


_ 1986, concerning the’ eligibility of Indians for. benefits. under. the we 


‘Social Security Act.) * : | 
~The United States Housing Action) t has 5 etigpeatsd i in . certain ‘cor- 


: respondence. that the act is not applicable. to Indian. tribes as they’ do. 2 |. 


“not come within the definition of a “State” in section 2 (12). of.the act. 

-. This provision defines the term “State” as including. “the States of the _ 
Union, the ‘District of Columbia, and. the ‘Territories, dependencies Ae 
; and possessions of the United: States. ye This definition is, in my epin- 


jon, a description of: the geographical area within which the National 
Housing Act. applies and i is. not.a. description of the body or agency to i otar 


which loans and ‘grants may be made. “Geographically, Indian reser- 

ie vations are, of course, within the States. However, it may be: said ae 
oe -parenthetically that if it were necessary to bring an ‘Indian’ ‘tribe 

within this definition of a State it. would be. possible to support. the. or 


> assertion that Indian tribes may be-characterized as. dependencies. of 


ae : the. United States. A. dependency has been deseribed asa. dependent — —— 


| ‘nation, State or country, controlled in all its foreign relations by the © | oe 


hale - superior government upon which it is dependent, usually asa result of. “ 


a is treaties between the two, and incorporated. into the dominion of the : ie ee 
|. «Superior: government, ‘while. nevertheless. retaining: local: ‘self- -govern- 


a - © ment. ‘(See United States v. Nancy, 27 Fed. Gas. 69; 18 C.F. 498. os 3 
de: ae description. of a. ependbaty fits with: Peat petorent Cee : 


a 4. In files of Soliettor’ Ss office. [Bp, 1 an 


ot: oe oe “LOANS AND. GRANTS FOR INDIAN: TRIBES _ AT Gc. eS 


aS August 6, 1940 


ne i hitarie. position: ce an y Indian. tribe held sinice- the sly Heres of oe 


Cherokee Nation vy. ‘Georgia, 5 Pet. 1,.and. Woreester-v. Georgia, 6 Pet. ee 
_» §15, and reaffirmed. in ‘numerous’ ‘Supreme Court: cases, including eee 
. ~ Kagama ve United States, 118°'U. Ss. 875; Choctaw Nation Me United ao. 
i. _ States, 119 U. Ss. tjand United States v. ‘Sandoval, 231 U- 8:45. ae 
eases recognize an: Indian tribe as. a: “domestic dependent, nation” 


o ‘dependent. upon, ‘the: United. States. for protection, controlled by the 7 a : 
. United. ‘States 3 in its relations with outsiders. and brought. within: Ane eee 


* _ dominion. of the United States by troation, ‘but nevertheless tetgining _ oe : 
vg ssthe: right, of local self-government. _ eee | To oe 
I place my opinion that Indian. tribes: ‘come: Smita ihe: provisions ox oa 


C “. the N ational Housing Act on. the ‘broad: definition of: the term ‘ ‘public ‘ a ee 


7 housing agen | Bection. 2 Ds: setting: forth this ‘definition i 1s- 8 of 


: ; | 3 follows: ” 


“The tern “public housiig agency” 1 means any ‘State, county, municipality, or ae 


a . : once governmental ‘entity. or public body. (excluding: the -Authority),. which: is, * oo. a 
ro authorized to. engage inthe ecevomaene, or administration of low-t ent : hoviging | or ore 


. - slum. clear ANCE, < 


: In the first place it. should be noted. that a ‘public liguaing, agency “dba ; : A ; 
: not need to be an agency or entity. of a. State government. ‘This. ee 


'. apparent on the face of the definition and, if for. no other reason, from ee 
the: specific reference to” the’ Authority, which: ‘is an agency. of. the: 
‘Federal Government. The definition. embraces any governmental ene =. 
aes tity within the geographical 2 area ‘covered by the National Housing poke nee 
Act. | ee 
_ “An Tndian tribe | is ny a pxeatal entity ad a ‘public body. eee 
This is a fundamental statement in Indian law.. After the passage of = 


the Indian Reorganization Act. (act of June 18, 1934,.48 Stat. 984), this. eee 


| office : made an. exhaustive analysis of the status of an Indian tribe as a | Bs ; 
aioe governmental entity and.of its powers of local’ self- "government, over 


-+< Indians on Indian - ‘reservations. (Solicitor’ S opinion, October. ‘Q5, a 


- 4984, 55 1. D, 14.) - The following quotations from: the statements s and ‘ e * oa ; 


: citations within that. opinion illustrate the: findings: 


_ . he whole course of judicial decision on the nature of Tadian, tribal powers i Dae ae 
ah: marked by: adherence to three fundamental principles: An Indian tribe possesses, ee 


~ - ein the first instance, all the powers of any sovereign: State. Conquest renders the: © a 
ae tribe subject: to the legislative power of the United. States and, in substance, ee 
-- terminates: the external powers of sovereignty of the tribe, €..g., its power to-en ter ere 


| oe into tr eaties with foreign nations, but does not by itself: affect. the internal ‘sover-. oo rs rat 
| eignty of ‘the tribe, i. ¢.,. its powers of local, self-government... ‘These powers. ate” 


subject to be qualified by treaties and by express legislation ‘of. Congress, but save a 
oo. as thus: expressly ‘qualified, ‘full powers of internal sovereignty are vested inthe =.) 
a 2 Indian tribes and in their ‘duly. constituted organs: of government. pes I. D. at 2 2, 1 ae 


aE ee abit Nyc die, Ct vt NE oP ge ap gas PT gett 2 


eee re “The doetrine: of titbal: sovereignty 4 is. well summatized 4 in 1 the following, passage ee 
int the. case of In Re Sah: h Quen a Fed. 327): ae | ; ‘oe 


- o 


ee 148 DECISIONS oF. THE DEPARTMENT. OF THE INTERIOR [87 LD. 


a “Brom. the » organization of the government 6 the ‘present tie ‘the. ate a 


ead Indian’ tribes. of the United: States have been. treated. as free and independent ._ : oe 


a. within. their: respective. territories, governed by their. ‘tribal. Jaws: and. customs, : 
_ «in all matters: pertaining to their’ internal. affairs, ‘such. as. contracts and ‘the 


-. manner of. their enforcement, marriage, descents, ‘and the punishment for crimes sie 


a ~ committed- against each other. “They ‘have been excused. from all allegiance. to 
ee cy the: municipal laws of the. whites as precedents or otherwise in relation. to tribal | 


ee at 26.1 


affairs, subject, however, to” such. restraints as: were from time to time deemed 


ea “necessary. for ‘their: own" ‘pr otection; and: for the: protection of. the whites. adjacent. Su 
(34 - 00 theun.. Cherokee Nat. v. Georgia; 5 Pet. A, 16, ‘173 Jackson vs Goodell, sae Johns: a 
one ea (at p. 329. yr {55 1. D. at oes . | | 


The acknowledgment of tribal sovereignty or - autonomy, by the courts Sof the: ae 


“United States has not'been a matter of lip service to'a venerable but outmoded ou 
. theory. The: doctrine’ has been. followed through. the most: recent : Cases, and tae 


2 : from time to. time carried to. new implications. _ Moreover, it: ‘has been admin- 
istered by the’ courts in. a spirit. of whole-hearted sympathy and respect. -The . 


painstaking analysis by the. Supreme Court ‘of: tribal laws. and. constitutional . - 


er? provisions in the Cherokee Intermarriage Cases. (208 U. 8. 706) | is typical, and 8 


exhibits a degree of: veapect proper 1 es the laws of a : sovereign state. (55.1. DD. 


“Neither the allotting of Jand in severalty nor the te of citizenship ia ae = = 


i destroyed the tribal relationship upon which local autonomy Fests.. Only through - : 
- the. laws or treaties: of. the United States, - or administrative acts. authorized 


i “thereunder, can tribal existence be terminated. As was said in the case of | 


United: States v. Boylan (265 Fed. 165) with reference. to certain New ‘York 


. Indians over. whom State courts had attempted to exercise’ jurisdiction : | 


; “The right of: self-government has never ‘been taken from them. * * 


“At all times the rights which belong to. self-government } have been 1 recognized | : Fake ae 


| as vested in these Indians. (At p. 178. )”. [55 I. D. 29.7 - 


And in the case of: ae eee Y. dae supra: Le Fed. Ta, the court ae : - 


- clared: 


= ae may not be in conflict: with the constitution. of the United | States. It may. main- 


tain its own judicial: tr ibunals, ‘and their judgments and. decrees upon. the. rights 


- of the persons and: property. of members of. the Cherokee Nation as against each’ ve gk 


ene “The: Cherokee Nation. es ee is a distinct political pottety, capanle: of m rane ov 
. aging its own affairs and. governing itself. It.may enact. its own laws, though they bs 


_other'are entitled to all the faith and credit accorded to, the judgments and decrees e = ; i 


. i of territorial courts, . a At page 92. ‘ee 


Syl 2 Ce Bee, allso, Nofire v. United States (164 U. 8. 652), Mentin v _ Toe (6 Fed, 2). Rea 
Mos 186 1 D: 56.) oe - 
? ~The govsthimental p powers. of Indian. tribes have ben incortorated Pe da 
oe sae in: the 100. or so constitutions adopted by Indian tribes under.section ~~. 
46 of the Indian Reorganization Act.- ‘Since the Blackfeet Tribe has 
- been considered. by the Indian. Office and the United States Housing. ° 
- Authority. as the most. likely applicant: for’ the benefits of the act, the > | 
powers of that tribe under its tribal constitution are used as illustra: 
tion.’ That constitution; which was adopted - “for the. government, 


- “protection, and ¢ommon: welfare | of the’ said tribe and members ee 


oS eS a “LOANS. AND GRANTS, FOR INDIAN, ‘TRIBES | oe, oe 


ae 


August 6; ae ae 


rae, thereof ” plaisa § in. sis. council of the tale. ‘the tibial: powers, among oe 
oe others, of managing. the-tribal:land, , safeguarding the peace and. safety ae 
of residents of the reservation, establishing a judicial system; regu- 
— lating property; requisitioning community labor: for publi. PURPORER Joes 
eee and levying-assessments for public purposes. . | ae. 
_ While an Indian tribe i isa governmental entity sO one a as rit retains ee 
eos its character asa tribe,.: even though it may not. be organized inthe | 
. manner provided by the Indian. Reorganization Act, its character: °°.» 
as a governmental entity. is conclusively. established and takes ‘prace 
_.» tical form when. the tribe is:organized under a constitution under see-- 
_. » tion 16:0f that. act. and ioorporated. as a Federal sie actin under ee 
section 1%; eee . : eo ee 
. Since an. Tndian me is.a: ‘ governmental ee it may ‘ikewise be Ss 
daatribed as.a “public body.’ ”  That'term may refer to.a public agency. iyo 
‘with less governmental power. than that of a governmental entity. Tess 
undoubtedly contemplates such public corporations as are established .. 
“for the purpose of carrying on particular. public enterprises. and which n 
are endowed with limited. governmental powers, - An Indian tribe ful- on Mae 
'.., fills the concept, of a public body as a-local. government similar to a 
oe municipality or, when the tribe is incorporated, asa public corporation ae 
\ carrying on public enterprises. - ‘The charter of every tribe incorpo-| 
_.. ates such tribe as a “body see and ss aia of the. United States, he 


of America.” aL, 


... enterprises are governmental - powers which have been recognized bye oe 

 ” Congress and: by this Department as within the authority « ofan Indian |... 

3. tribe. ‘This recognition has: already included the undertaking by the. 
tribes of housing. enterprises | under the. ‘supervision: of this ‘Depart- i’ 
ment. Since 1935 Indian tribes have’ been recognized agencies. for’ se 


The. remaining eee is. eee an + Indian tbe 3 is a. A Ree | 


a mental. entity or ‘public. body. “guthorized to engage in the develop-. a 
‘ ment or administration of low- rent. housing or slum clearance.’ 7. The: 3: 


management of. tribal property. and the carrying on of tribal eee 


. the carrying out: of rehabilitation. projects upon the Indian ‘Treserva-"" | se 
> tions, and, under grants from rehabilitation funds appropriated tothe =~.) 
-Tndian Office, they have undertaken honeimg Projects: for the benefits ee 
siege of. their’ ober | es | ae 
oe “However, only. those tribes eich are incorporated dh the Thdian ae 
me “ Recrganization Act may. be said with : assurance to have express author- = - 
- >. ity, both from their membership. and from. Congress, toengagein the: 9°. 
ee - Jow-rent and slum clearance projects contemplated by the National ae 
pores ~ Housing. Act: Incorporated. tribes: have specific. authority. in-their - 
..» eharters to engage in any business that will further the economic awelles 5. 
ee being of the members of the tribes to make and perform: contracts with igh ee 


eee any person, ‘asséelation, or 7-corporution; oe sue: eg be ened: 40: hone ee, 
_ - > funds from any governmental. agency, ‘and to pledge. tribal assets. (ex- 9 | 
. seluding tribal | jands) for the purpose of obtaining such a loan, certain ~~ 
—. oftsuch powers: being subje ect, according to the: extent: of their KCLCIse, 
2h b0- the approval of the Secretary: of the. Interior. A tribe which has. 
not been. incorporated cannot be said to have authority, without Con- 
o- . gressional sanction, to. enter into the undertakings probably required oe 
ee for engaging In low- rent. and slum clearance projects, particularly the a 
ogee, authority to sue and be sued and to make contracts involving interests. | 
in tribal jands and the proceeds therefrom. ‘It would, therefore, be figs 
... aserious: question whether the United States Housing Authority would te 
a a find, as an administrative matter, that: such. a tribe was an nORCY. to: a 
ra 2 which it could. properly loan housing funds. | | o- 


Tn: summary, therefore, it is my opinion that an tndian “tab 3 isa 


ee, | at aes 
| * Oscan Le ern ee ae ate, 
| Assistant Seoreiary. po ee 


"LEGALITY oF PROPOSED BOND ISSUE OF PUERTO RICO. 


vk 


© Opinion, August 2%, 1940 - 


Punto Rico—-Bonps—Taxarion—Untronatiry—Hquat, Pnomorion. 


‘The proposed’ issuance of certain bonds under ‘Act. No. 22: of the Second Special | we 
ee - ‘Session ‘of. -the ‘Fourteenth Legislature of Puerto ‘Rico, approved June. 48, | 
S * T939,. probably violates ‘the equal’ protection » and “uniformity - of. taxation: an, 
. . aequirements of the “Organic Act of: Puerto: Rico, since it remits all delin- | + 
quent property taxes, up ‘to. $400, for. the fiscal: years. preceding 1988-39, but ee 


oe makes, no pe ovision for vefunding the taxes collected. On, those years. 


a ae PUERTO Rrco—Bowns—Sratures—Surarapiciry, 7 en te es ; 
oy “While the invalidity of a portion of a statute will not necessarily invalidate : < 

~~ other portions thereof which are ‘separable from the invalid part, such.is -— 
not true inthe case of the present. statute, the invalidity’ of a. portion of» ia 
which ‘has:the result of frustrating ‘the: cardinal: ba eae: for which. ‘the: aes Sess 


care to be. issued, 


- Pounro Rrco—Paxus—Deuinquens—Cancntamion—Dmearrry Lin. 


Despite the fact ‘that under Act No. 22 >the délinquent ‘taxes ,are- dectaved: ie 7 . 
the statute ito: ibe. canceled peor. to ithe nNne of possible flotation of the ‘bond eer 


ae 150 "DECISIONS: OF THE ‘DEPARTMENT. or THE INTURIOR | (TT. ao os 


nee _ governmental. entity or public. body. capable. of undertaking tribal. oe oe 
“housing -projects,and"that where 4 tribe is incorporated under’ thé: -., 
_ Indian’ Reorganization Act it is clearly authorized to engage in the ee 

ae Jow-rent housing and ‘slum ‘clearance projects. contemplated by: the. 

~~ National Housing Act, and, therefore, such a tribe-comes within the 
ee. _. terms: of that act asa. publie howsing agency eligible to obtain, oe ie 
mee. assistance and benefits of that act. | pig ea 


: a 


_/* 


Tee ae: -DRGALITY. or PROPOSED BOND ISSUE: oF. PUERTO. RICO. owe. oe 


August at, 1940 


: -issue. - authorized: ther sreby, a liberal - view ‘would éntail: ‘the onelusion: use a 


3 | ae - although: such. action. may be illegal-it could not: have the effect of precluding. ae 


a doe _ the issuance of the bonds, put at most would have: the effect of continuing: - ae 
’ the lien. of the ere manent | taxes until: suck time as’ the bond proceeds could see pie ee 


3 obtained. . aa ge det: Lab ae  ctite Fee gine > es ee a 


Purnro. Rico - - MroNrOrBA “‘Buvewrs - _ ~ ArPROPHTAiIONS - — - Comnert Enis - —- ~ Con- ee 


~ TRACTS —IMPAIRMENT oF OBLIGATION: 


“The Legislature of Puer to Rico i in, enacting Jegislation not only ‘providing for iol: ta 
i : ne emission. of delinquent taxes up. to $400, but also: providing for the. contract- See es 
-. ing of an Insular loan to: ‘compensate. the municipalities for taxes lost.to them ec 
| because of the contemplated remission, no doubt acted ‘so. as. ‘not: ‘to imperil Be ee 
~~ the payment of. outstanding municipal: commitments against revenues ‘appro- oe teats 
ee priated in, past. municipal budgets. Otherwise, the tax. remission: ‘features’ of Pe at, 
.. .Aet No.-22 would quite probably have violated the prohibition’ ofthe Organic 
ta Act. against’ impairment of. contractual obligations, ‘because of the: ‘numerous ae 
-. outstanding and unpaid claims against the general funds of the municipalities aoe eS 
ce . existing at the time of the enactment of Act No, 22, and. still remaining unpaid. oy ere 


bots Puset0. ‘Rico—Munrerear, _ Bopomrs—Avenoperarrows—Commernacmnrs—Lrquina- 7 


- Comamitments cannot be. ‘made’ ‘peyona amounts: appr ropriated. in the. > budgets, io 
and delinquent taxes and penalties: end interest, if collected and not necessary 


oe ‘to liquidate ‘commitments of prior years; ¢ ean ‘only pe ¢ ounte a upon a cae ee 


= surpluses allocable to separate new supplementary budgets to. be: formed. | tor ae 
. the: special purpose of disposing of. such- surpluses.” Shara. ee ee 


- Kiran, Acting Solicitor: es : ee ae 
i My opinion has been pence a as sto a ogality of: a, pried bond as 
~~ issue.of The People of Puerto Rico, The bonds are to be in the de- _ 
, “nomination. of: $1, 000. each; are to be j in. coupon form; are to be: pay- 
able to bearer ;. are to be dated Ja anuary. 1,-19403; are: $6 bear interest. 


from J anuary 1, 1940, at. the lowest. rate permitting purchasers to offer. ae 


par for the honds: but. in any event not to exceed: AY. percent. per oe 
annum, ‘the. ‘interest. to be. payable July. ch 1940, and semi-annually ~ ee 


a thereafter on January 1 and J aly. L of each year; are to be. designated - le 


7 “Puerto Bice baste -% Loan of 1940. (1941-45). Re- -.. a 


: ; =) mnittance of: Property Taxes”: are s mature in five seriés, each totaling . ; : : | . 
oe $300, 000. and each falling. due, in equal annual eal ale, on Janu- 
ary 1, 1941-1945, inéhisive; are to be special obli gations of The People es 


8 Of ‘Puerto Rico, payable, ‘both’ as to. principal. and ‘interest, at the. a a 


rion ‘Treasury of the United States, out of an internal: revenue. tax of. 50. eae 
cents: collected. on each thousand cigarettes. brought into or manufac- ee os 
“tured, sold. or consumed in Puerto. Rico, the proceeds. of. the said. tax to ae: 


7 “constitute: a special fund, applicable in whole or in part, as: may bee 4, 
i necessary, to. the payment. of: the bonds and’ the ‘interest. thereon, a 
~The: authority for the issuance of the bonds is found 3 in Act. No. 20; oe 


of the Second. Special Session of the Fourteenth Legislature of Puerto oe 


. Rico, Bp oroved Ju une. 18, 1989, and more genérally, in ‘section. 3 BeBe 


ie. ; 


ee aa et ae oh he, ad . +e. ee SS, ites fe r rr ty Stats eae : i" : to: rears see ge ; : 
oes pet , wee 7 7 - if a : ‘ P st 


Os “152 za ‘DECISIONS OF THE DEPARTMENT or. THE INTHRIOR., [ev] D. D. oe 


ee the Oiganic “Ast cn Puerto Rico (89 Stat. 951, 958), as se vasiously 


S a | as amended. and. supplemented. | oe 
-. The object of. Act No. 22 is the remission, up a the aitiount of $400, a es 


ae : ee delinquent property. taxes. for the. fiscal year 1937-38 and for earlier genet 
“fiscal years. The-act provides that the portion of the property taxes 
s+ Jost. tothe: municipalities of. Puerto Rico by virtue of the remission. . ae 

“shall be reimbursed. to them out of the proceeds of the. Beopared bond. ig eae 


ee issue. 


a ae The ‘statute i is prefaced — a , éStatemant of: Motives” hich: oe oe 
ew ; forth, In: substance, that. agricultural collapses resulting from hurri- 


fa canes, low: market. prices or lack of’ farm credits have a profoundly ie oe 


ee depressing effect upon business. and life in. the Island, as well as upon — 


e the: development. and credit. of the various municipal corporations 7 7 _ 
of Puerto Rico; that powerful reasons impel the ‘Legislature. to take : 


ee measures to mitigate the despair. and unrest” prevailing. among the «= ~ = 


By oa property owners, particularly the farmers, and to lessen “the anxiety. 
“that hounds ‘them as some horrible. nightmare” that their property : 


may be sold for delinquent taxes. or foreclosed. upon. by the Federal 


~ Jand. Bank « or the Hurricane Relief Commission ; that the. embarrass- 


- ‘ing: situation. of the municipalities would be. relieved by a solution of 
the tax problem while, at the same time, the proposed | sacrifice en- | 


_ tailéd to the general public, divided as it would be “pro rata” among: ; 


the people, would be small in ‘comparison. with the good accomplished ; 


--- that the remission. ‘of taxes owing on real: and personal property would.» 
~ stimulate encouragement of faith, and keep. alive the hope of main- 
taining. Puerto. Ricans in the ownership of their land; that the meas- 
- ure contemplated is unique in the history of Puerto. Rico and is “sensi-: 
ble. ae decisive” for. agricultural, industrial ‘and commercial “bal- ae ; 
ance”; that the means ‘of ‘compensating the. municipalities for the. oe 


| ninety: one hundredths of one percent of the basic tax rate on delin- 


2 quent taxes (such amount. being the amount to which the municipali- iy 


~ ties are: entitled by law) are eames and not productive of any special oe 
a hardship.” 


.., + Section 1 provides that taxes due a pending. a ieeion on al a i 
a personal property which - may be owed by. taxpayers whose tax 


ao Le indebtedness, up to June 30, 1938, exclusive of surcharges, interest. - = 
- and costs, does not exceed. $400, are remitted, together with all ‘saps eee 


a charges, interest and costs on such overdue taxes. 


Section 2, provides that if the taxes on ‘real and d personal prope operty, ; a aye 


ee of $400, ‘ond “the surcharges, fniterest, 4 costs owing ¢ on said 1 (sie). ee 


a o : taxes up to June 30, 1938 are likewise canceled.” ” oar 
~ Section’ 3. directs the Treasurer of Puerto Rico to Gaal aaehe jae ge ee 


= ; pein on real. and ‘Peregnal: pe for the. fiscal ae 1987-38 7 i ; : 


ae é . < hers : P 
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. shall be canceled, 


| Section 5 condianaa the remission: svn’: fe ty section: a ape s 
payment’ by: the: taxpayer. to the Insular Treasury,. on-or before: De-. 
 cember 1, 1939; ‘of all taxes levied-on the same property for the fiscal. 


year. 1938-39 ad the first. half of the: fiscal year 1989-40; cand also 


provides that: payment of the total tax indebtedness due up to June ~ 
80, 1938, exclusive of the sum of. $400: and surcharges, interest’ and oe 
costs thereon, shall constitute a condition precedent, tothe remission. 
. . Section 6 ‘provides that. the. ‘Treasurer. shall contract a loan with a ~ 
: natural or artificial person in the amount of $2. 250 ,000, or’such part as 
- thereof as may be: necessary, and that the loan, shall be repayable me 
“not to exceed 13 years at a rate: of interest not to exceed’ 414 percent = 
per annum. -Section 6. also. provides that: the ‘Treasurer. “with the 900: 
amount of. said loan * *. * shall reimburse to each. municipality, = 
fo be ninety- -hundredths of the basic tax rate belonging t to it out of tbe et 


a | taxes hereby - remitted.” 


; Section 7 provides that the ee, of, are the ee on, the be ‘ 
ae “Joan contracted: shall be payable: from the © proceeds of the t tax : levied ee 
oe by: section 8. =. Hoe 
Section 8 provides that, in ae té the’ tax on ‘cipitcties oe ee 
7 © by. paragraph 2. section . 16 of Act N 0. 85, approved. August 20, 1925, eo 
as amended, nee shall be levied an’ additional Tevehue tax of 50. cea 
oe ents ¢ on: ‘cack thousand cigarettes brought into or manufactured, sold s me. : 
ay or. consumed; in Puerto, Rico. ‘Section’ 8 also. provides other Gils af 
_. .as-to the collection: of the. new. tax. imposed ; directs the. Treasurer to’. <0 
et xe impound the revenue. derived. fr om the said new tax” ina special fund : a Pee 
- .> to be applied wholly or partly, as may be necessary, to the. loan tobe °° 
: oe - contracted; and states that, after the payment. of the loan and the 
ed _ interest thereon, the tax shail be ae to increase. ee general funds of ee 
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So antidt oe years. ; Gheliding receipts for taxes defer od ‘pursuant a Lye 
wang to laws: relating to the deferment of | taxes) as. may pertain to. the ae 
_ obligations remitted by section 1. Section 3 also directs the Treasurer 
- to dissolve all attachments levied and recorded in the Registry. OL 
, - | - | Property which may affect the property upon. which the taxes referred i ee a 
oe... : to.insection.1 are due: —_ ee 
"Section -4 provides: tliat: all property which, prior: en “this approval” rea 
a of the actand. subsequent to Js anuary 1, 1929, may. have been sold at. se 
> -‘auction-and adjudicated to The People of Puerto. Rico for nonpay: . aes 

ee ment. of any of the taxes remitted by section 1, shall, if in the pos- 
‘.. session of The People of Puerto Rico, and not in use by the Insular, "00.013 
= municipal, or Federal governments, be reconveyed. to the person. who. oe ce 
- possessed. the same. at the’ time of the auction sale. Section 4 also: ~ aoe 
oy provides. that. the charges arene from such. sale and Adjudication: en 


oo oo ee “DECISIONS or THE: DEPARTMENT OF. THE INTERIOR (871 Bye 


<5 - : : . ihe. ee averuden ox the improvement of the public pete = : 
thereof. and for the: establishment of the 1 new " services that may: oe — 


| ue necessary.” ree, 
_ Section 9 imposes aD. additional Winans upon ‘dhe stipulated tax * aoe 


remission by. providing that’ payment must be made. without default. - 
“.. -, of all taxes.due for two consecutive fiscal years and by adding that 
Ae « unless the taxpayer. presents. tio the Treasurer of Puerto Rico satis- : a 
Cod > factery. proof of inability to pay the taxes assessed for such two fiscal 
oS. | years, he. ‘shall be. obliged to pay to the Insular. Treasury, together ae 
with: the taxes for the Bs years in default, “50. eee of the total ae ae 


se fa “tae remitted in: his case.’ ee 
“In considering: the Se of ee No: oy) two mpecise: obj tee | 


- “must be considered at the outset; the first, that it violates the contract. a ; 
“clause (section 2, clause. 5B) of the Organic Act; the second, that it ~~ 


2 violates. the equal. protection clause (section 2, clause 2). and—what irre - 
~ another aspect. of the same question for the particular purposes. of this ee 


: case—the uniformity. of taxation: pooner (seetion 2, clause 22) 


- of the Organic Act. . 7 
Ihave come to the Goneliaen: ‘that the aiatits. Hoe not es are - 


effect of impairing. contractual obligations; but I have come-to the 


_ conclusion: that, because. it remits. only all unpaid taxes and. does so. - 


without requiring any showing of hardship: or of inability to pay or 


- - collect, the statute does deny the equal. protection’ of the laws to cer- © 


a ‘tain classes of taxpayers and does’ create a rule of taxation which. 
is not- uniform. “My reasons. for believing: that Act No. 22 does not 


“impair contractual obligations but that it is invalid because of ‘its : 


aoe as aaa eae and nonuniform effect among taxpayers follow. | 


| Tarearme OF Conrescrvar Onuroanons mas | 


. ape 


. With the: view in ae no ‘doubt: of acting SO as Hot to cape the - i, 
fe payment’ of outstanding municipal commitments against revenues 


"appropriated in past’ municipal budgets, the: Legislature of Puerto ; 
+ “Rico, in enacting Act No. 22, not only provided for the remission of - _ 
delinquent taxes up to the amount of $400, but also provided for the 


es, contracting of an Insular loan to. compensate the municipalities for 3 . 


~... the taxes lost to them because of the contemplated remission. There . 
oo 0n8 hao Can: be no doubt that the Legislature: was well advised: in acting to : 
“<> reimburse the municipalities for the amounts lost. to. them by reason 
 "-- 9f the cancelation of the taxes, as otherwise the tax remission features... 


os of Act No. 22 would quite probably have violated the prohibition, of! 2. . 


eee - the Organic Act against impairment of contractual obligations. . See oe 
ome -Moore v. Branch, 5 Fed. Supp.. .1011,. and cases therein cited. pis 7 : 
ae ase true because oft the very numerous outstanding and i unpaid claims . Pe . 


”- 


~ 7 


ies 
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a: ot ihe geroral funds of the municipalities, eliza existing at é the se 
time of the enactment of Act No. 22. which still remain unpaid. ‘These Soe 
| > élaims;. as. has. been. indicated, were originally. made payable» out. fof ee reg! 
- mounts: budgeted in past years against the municipal share of: the, si ee 
general property. taxes, and have remained. unpaid largely. because the > 
said taxes were not. collected Since provision .has.been made-by the... °. : 
fie statute: for reimbursement to. the municipalities; it: seems.clear, how-. =. 
ever, that. ‘Act No..22-(.cer tainly, i in any event, to the extent, of moneys: 
ee gee reimbursed) does not: have the effect: of 1 impairing | contractual obliga- Lek as 
-. tions. Although the statute is silent upon the point, it is to be presi ee 
ie ~~ sumed that. the amounts to be reimbursed to the. municipalities Ub 
oe of the loan to be contracted would be subject t to the same existing appro- A ve we 
.... priations and. commitments as the original taxes (cf. Guardian Save. 0, 
ings & Trust Co. v. Dillard, 15 ¥. (2d) 996), there being ; noruleof = 2°... 
‘law which is. better. established. than. that.a construction. of a statute ae 7 
-_ which will render it immune to constitutional attack will be adhered 
2) to: if possible. | ‘In this ‘connection, it ‘is to be noted that the statute 
does not substitute other assets not the. equivalent of cash. for: the. de- oS 
a Jinquent taxes. Instead: it substitutes the-cash obtained from: the sale 
.. of the proposed ‘porids for such. delinquent. taxes. Assuming thatthe wes 
~ bonds can be sold, it is evident that such an: arrangement would greatly | 
’ benefit rather than harm the municipal. creditors; and, despite the . 
'. fact that the delinquent: taxes: are declared by. the. ‘statute. to be can-2 9. - 
- celed, prior to: ‘the time-of the. possible flotation. of the. bond issue, I 
am of the opinion: that, although this may be illegal, a liberal view of 
- the matter would. antail the. conclusion that such. illegality could: not a 
~ have the effect of. precluding the i issuance of the bonds, but: at most — vo 
would have the effect of continuing the lien of. the: delinquent taxes Fi gp die 
: en such time as the bond proceeds could be. obtained. er ae a 
+ The fact that~Act: No. 22 remits not: only. taxes ‘up. to: the. anon ee 
Pe Of $400. but also penalties and. interest. on such taxes: does not vender; 
ue the statute objectionable on. the ground of i impairing. contractual obo; ee 
pee ligations. “Municipal. commitments. cannot be. specifically | made. with: 00 
= respect to. anticipated penalties: and interest, at least not without) 6° 2°) 
a SS ab the same. time making provision. for: devoting other and sufficient: BAP ; 
funds: to. their payment. | As pointed out in. Part I of the Appendix, al ee 
iy a commitments cannot. be made beyond amounts appropriated in. the | oe we 
ae budgets... “Delinquent taxes. and penalties and: interest correspond to oe ce os 
en Pak budgets, and, if collected and not necessary to Tiquidate commit-- 
oe ce | ve Part. r of ‘Appenata®. as re ‘budgetary’ laws. nat regulations in Puarto Rico making’ “ ieee 
-....- it possible for commitments against. taxes which later become delinquent to remain un: oe 
ae ponent’ by new appropriations made in-later fiscal years, aes ce. 


| oo) | *Appendices. and attachments referred to’ in this opinion x may be found : in | the e files, Pee ee he 
ie of the Solicitor’ 8 Office. [Raitor.] , ‘ a vi 
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s “abt: of prior years he cothmitments « can. 4 only haves Beén: made ees 
Page oe against: nondelinquent levied: taxes: and other funds: receivable for: os 
“.  gueh past: fiscal years, and not, of course, against. penalties and. ‘inter- — od 
est estimated to, be receivable during those years in’ connection’ with . 
-)-.. such taxation), they can only be counted upon as cash surpluses ‘allo- 
es gable -to’ separate. new: supplementary. budgets to be framed for ‘the: | 
Sore 2 ; special purpose of disposing of such surpluses: See: ‘section, 45 of thie oo 
Municipal Law, ‘Act No. 53, Laws. of 1928, as amended. On the other ee 
o- . , “hand, if sueh items, i. e., delinquent. taxes, penalties; and interest, aré 


not. collected: and_ are not ecessary to: liquidate past commitments, ae 8 


a : ~ they. cannot be contracted against without immediately creating an ‘ i 
indebtedness chargeable against the organic debt limit of the munici-.  * 


oe eee ‘palities (see State.ex rel. Umatilla. County v. Davis,-161 Ore. 127,85 


- es (2d) 879, 88 P..(2d), 314); whence it follows, according to. section ag 
"42 of the Municipal Law, ‘that funds pertaining to the fiscal’ yearin 
which such contracts are ‘made would have to be appropriated ; in any. 


| s a ‘case to the payment . of indebtednesses SO. created. ‘See Part I of the. oo 
ae Appendix. It is believed, therefore, that the: ‘Legislature is: compe- | 


oe tent’ to cancel penalties and. interest on the taxes without providing. ee 


any reimbursement therefor to the municipalities. ‘Distinguish such - 


| i cases as Islais Co. v. Matheson, 3 Calif. (2d).657, 45 P. (2d) 326, holding - : : 


7 that penalties and interest. may not be ramittéd where they constitute 
: part of a statutory fund pledged to secure obligations incurred. : 
‘As to the remitted part of those fractions of the property: tax other” 


ve an the. .90 percent tax belonging to the municipalities, together with © ~~ 
a penalties: and interest thereon, it-is to be observed that although | Act’ E 


; - No. 22 does. not provide for the restoration. or reimbursement of any : 


| “of such remitted part, the failure in this respect: to provide reimburse- ee 


ee ment will not apparently have the effect of prejudicing the payment of 
any municipal or Insular obligation... As: pointed out In Part IT of the. os 
a “Appendix, those fractions of the tax to which reference is made: consist. ac 
-. of the so-called additional tawes, of-the so- -called school taxes, and of 


.~ certain'taxes devoted to general and special Insular. uuses including the ee 
gan "repayment of loans. contracted. at’ various times past. Tt. is. believed > - 
. -)’» that: there are no municipal loans or other. commitments which are 
~ now.in default and are payable out of unéollécted. additional taxes, and ae 

it is also believed that the Insular Government has never failed to meet. 


a faithfully any of its own financial obligations. payable out ofthe prop- 


J 8. erty taxes. The remission. of the additional taxes.and of the Insular. — 
ow, share of the property taxes affects only the years preceding the fiscal 5 
ae year. 1938-39, and has no application to future years, but rather only.) 
to. years. for which the: debt service: of outstanding’ obligations as 


=e already been met. It is true that the ordinances and laws en he ae 


Sis the’ mmeurring of municipal and Insular obligations. payable « out oe that” | 2 


ee Be 
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Poa iad. of ihe property 4 ties: other than the 90 percent balinging't ig > this no eee 
a municipalities’ uniformly recite that.a tax of a ‘specified percent. ‘shall oa Soe 
“be levied’ and collected upon all tazable property for the purpose of eas 
ee meeting the: particular. obligation’ authorized. And most. ofthe loan ee 
oo " obligations also .contain covenants: to the effect. that. any ‘special ‘tax. eae 
ee surplus collected i in any ‘fiscal year: in ‘excess of the amount. necessary to 2 
«meet the debt service of. that year'shall be placed 3 ina sinking fund-for 2° 3. ee 
“2 the. ‘purpose of guaranteeing the payment of the obligation. . Of. Bec ga ae 


> tion 2, clause 23 of the Organic Act. However, assuming that none of oe we 


the obligations i m question Was mM default at the time of: the enactment. 7 oe - | 
re of Act Ne. 282 it would seem that the Legislature of Puerto Rico,: Pee es 
er having the’ ‘power to declare. what shall. constitute. tasable- property, ne 


has the power, from. the standpoint: ‘of contractual: impairment, itor): 2 a 


“a exempt: generally from taxation: (even: after: the liability has accrued, ~- ee 


| see Asplund v. Alarid, 29 N. ‘Mex. 129, 219° Pac. 486) so much property. a _ 


be’ noted that’ the remitted taxes. under consideration have not been 


» Equan Prormonon OF » Laws “Ussronacine OF » TAXATION. . 


OO as. might, over a period. of years, have. given rise to-a. tax liability. of. oe hee 
. $400. See Gilman v. ‘Sheboygan, 2 Black, 510; ‘Arkansas. S..B. O6e0. . 
oe : Louisiana & A. Rf. Co., , 218 U. Ss. 431; State v. Parker, 33.N. J: Gi. 312, og Be a 

and annotation in 109 A. LR, page BIT! > In this connection‘it: should ~ 


; - : collected and that therefore the action of the Legislature i is not directed. rae 

Pe tO: diverting funds already collected. which belong. , by. contract, to. the: *..°° 

ae ‘municipal and Insular loan creditors, The last. j is. a. thing whichi, ag 5. Se 
2 pointed out in my opinion of June 17. 1940 (M. 30572), dealing with Roel 

~~» the so- -called Rio: Blanco bonds of The is of. Puerto Rico, ee ae | 
a ch be done. . 2 aa 


But; ‘thotigh: it may. a concluded, in view. of what: ‘Thng Bean: ‘said: : : a ees 
5 that Act No. 22 does not ‘have’ the effect: of: impairing contractual =“! 


‘ “2 phis dig. the distinction: petveda’ re ‘obligations and: the wiunicipal obligations, pay : ee 
- — ‘able out of the .90- percent tax... It has been pointed. out herein. that the taxes devied to pay 
same for: the Jatter could. not have. been’ ‘remitted without reimbursement. . BPs VB 
Pe. 4 The. .Florida cases. mentioned. in the A. L. R. annotation: seeming. to ‘sustain : a ona Y tes Ps ae! 
doctrine are. not in reality. opposed. ' Cf. Boatright vy. Jacksonville, 117 Fla. 477, 158 So: 42.3 


-. obligations, a grave: probability’ nevertheless exists that the statite | ie 
ioe ‘violates the equal protection and uniformity of taxation requirements °°‘ - 
oo ot the: Organic: Act. It is: to: -be noted. that Act Nc 0.22. remits. ale 232: a : 
ie delinquent property taxes, up to. the. amount of $400, for the fiscal S e . ee 
_\ years preceding 1938-39, but. makes no provision for refunding Phe 
_ taxes levied. for those years. ~ Compare. with Apokaa Sugar Cove oe 
.. Wilder, 21° ‘Hawaii 571... Nor does it confine itself to. remitting. pen- og ee 
a ities and interest on accrued taxes. ‘Compare with State en e rel. Pier Coe ee 


and’ note that: the. aes Act. does not define ‘what property’ shall be. exempt. from Se 


Gages taxation. ek 


»! 
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ww 


; ‘upon taxpayers who actually paid their taxes... 


ee Uv. 0068 County, 115 ‘Oie. 300, 937 Pac. 678; "Site ex rel. Oucu ieee 
 Guchenberger,, 134. Ohio’ St. ‘ABT, 1G Ne KE. (2d) 743, Nor, again, 
¢ _- does” it. seek to: remit. the taxes of those who cannot. pay or. of. those s < 
~~. who would be subjected to grave hardship if they paid. ~ ‘Compare — aed 
with Bridgeport ve First National Bank and Trust. Co., 125. Conhe.. 2 8 
7688, 4 Atle (2d) 839; Garrott Vv. “Buckner, 5. ‘Ky. L. Rep. 565. In ee 
ee Calhoun. Beach ya olding Ooi, 205° Minn. 582, 287 N. WwW. BLT. Nor, . 
_ yet, does it make provision for the: compromise or extension of ‘tax: - oe 
oy lading based. upon considerations ‘touching | the ability of the’ Insular ~ & 
ms ~ Government to. obtain. the tax: - Compare with McHenry v. Alford, oe 
e368 U8. 651; State v.. State Investment Co.; 80 N. Mex. 491, 239.02: 
_. Pac. "tad Nor, finally, does it attempt. to condone, 1D favor of. Gers 
ce tain unarbitrarily. defined classes of taxpayers, taxes from which such |...” 
+ classes might have originally: beer exempted. Compare with Demoval Se 
—  y, Davidson: County, 87 Tenn. 214, 10 S. W. 3538; Mobile & G. R. Co. 
ane Peebles, 47 Ala. 817. On the. contrary, it remit the taxes. of. all | : 
ee _ persons who did not pay, regardless of whether. such persons. failed. - 

to pay. because they could not or because they would: not, and ‘there- 
e fore the statute seems to. be arbitrarily. discriminatory 3 in. its effect, 


a 


In State ex rel. Hostetter v.-Hunt, 182 Ohio St. 568, 9 N. E (8a) ea 


8s 676, affirming 56. Ohio App. 120, 10 N. EK. (2d) 155, ‘it was unanimously ee 
held by the Supreme Court of. Ohio that. a statute which remitted ‘all 


delinquent taxes for certain named years upon. payment by the delin- _ 


quent taxpayers. of taxes payable for the year 1982, was: unconstitu-- 
_ tional for the reason that it offended the equal. protection clause of © 
the Ohio Constitution. ©The Ohio court, after citing various cases 
pas for the proposttiat:, that the. statute was invalid, made the following o 


=: statement: 


rn oe te one such a. case can it be said that: ‘he: Taxpayer’ who mét his. ‘opuige-! ee 
x tions for all five. years ison: the. same ‘footing with the delinquent: taxpayér who : 

8 is not only being forgiven the penalty on the taxes but the entire amount thereof? 
°° For it must be remembered that we have here a situation: dealing. not with pen-~ 
» ~~: alties alone put: with. the: remission of the entire. ‘amount of the tax. “It is al <.-. 
aks "generally. recognized principle of the law. of. taxation that. a statute | authorizing. a 
the ‘acceptance, directly or indirectly, of a part of the tax in satisfaction of the , -— 
— whole, is. unconstitutional asa denial of the equal protection. of the laws and as ogee? 

a disregard of the equality. and uniformity of treatment of all taxpayers, where ae 

-. “it may be applied as a:favoritism extended to the property owner, or'some one. 
acting for him, and ‘not as a permission: to the local. officers to accept less” than’ a 
un >the full amount due only. because. actual test has. demonstrated. that. no more. can oe < 
“be obtained. ee Ranger Realty | Co. Ve. Miller, 102 tae 378, 1386 So. 546, 547. ) 


‘Soer "While the classification amendment, effective January 1, 1981, gave ‘the Gen- oe 
ee eral: Assembly the: authority to’ classify “personal property. for the purpose of. oo 
taxation, it did not. ‘give the Legislature the. power to classify. taxpayers SO aS |. 

: to. distribute the burdens of taxation unequally. . “The ee tae under cone ation iis 


ee A a a Te” 
Soa 
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aes oss atteinigt: to divide ‘taxpayers into tivo. classes.” Th one. > BASS are placea. an 
ce those who. met their. just: obligations. with: reference. to “personal property taxes © 
ae from: 1926 to 1930, inclusive, and in. the other class are placed those who: did not. 
oS? Po. the: latter class. it gave a-remission: and ‘cancellation of. all obligations. for: a 
a those years. merely: by the act. of. complying with the. personal property: tax: law. 
a in 1982, To sanction. such: legislation enacted in violation of. Section 2 of. Article L. 


7 of the ‘Constitution would ‘be. an injudicious construction: of constitutional law. 


ved 


ee ‘To say that such classification. comes within the taxation: or equal. protection 
te. ae clauses, of the Constitution is to misunderstand their true Purpose, 0 NR. Ee a 
616, 8B. | | | 
ame And i in State e en. ered, oe v. aaa 194 Minn. 946, 260 LN. Ws 
S q 206; it was held by the Supreme’ Court of Minnesota chat” a statute | 
{perntitting delinquent taxes to be satisfied by payment-of a part. thereof 
‘violated those provisions of. the Minnesota Constitution which guar- ee ore re 
> anteed pecs of taxation. The Minnesota court made the follow: . oe . ae 
“dg statement: eS eRe Pia ere Set, | Bm neues ? ee ae 


ei aes It is ‘cleat: to. us s that the statute. pine consider ed iene the similar pr ovision. ae 
2 lane: 1981, ©. 429, sec. 2) is. violative of. this. pr ovision of. our Constitution: - The 
eae classification ‘of. ‘subjects. hére. attempted is. unr easonable- and fanciful. Realty © 
; at owners. are divided into two classes ; those. who. pay taxes promptly and those who. 
eG do not. The latter pay a smaller amount than the former.. No reasonable basis © ee cane 
Cie founded - on. essential differences: ‘of. nature or. circumstances: suggests itself for ae 
aes this classification. In determining the reasonableness of a classification | get. up. 
by the Legislature, the court will not concern itself with the question of publie 
a Policy involved and the expediency of the measure: Reed vy, Bjornson (1984), 191. 
a ae ‘Minn. 254, 258 N. Ww. 102. —Xet,: in determining the reasonableness of a @iassifica. 
oe ‘tion, a legitimate object for the. court’s consideration is the practical effect. the 
Classification is bound to have on business and organized society generally.” In this - 
: a - E connection it. readily: can be. seen. that the statute. here concerned encour ages and. 
ake fosters. tax. ‘delinquencies in ‘the ‘state, “Taxpayers: are. prompted: to allow taxes. 
aloe to become delinquent. in or der ‘thereafter to. be. able to. ‘satisty them in full by the. 
tie payment: of: a: fraction ‘of ‘the: amount: originally. assessed. ‘Such result ‘is not. aes 
'..’ desirable, and demonstrates the: wnreasonableness of the classification. . While. | . os eae 
geveral- courts have determined that statutes. remitting imterest: and penalties on oes. 
ie delinquent. taxes before. the period of redemption. has. passed are constitutional, 
State ea rel. v. Coos County, 115 Or. 800, 287 P..678; Jones v.. Williams, 121 Tex. 94,. s 
45 S.-W. (2d) 180, 79'A. L. R. 983; State v. Koeln, 832 Mo. 1229, 61S. W. (2d) 7503. i 
Contra, Sanderson v. Bateman, 78 Mont. 235, 253 P. 1100, such. cases are based. on - 
So the gr ounds: that the. interest is. not payment for. the. use of. money, but. rather. a. 
eae -penalty, and that, ‘since a. penalty. is not part of the tax the uniformity requir ement 
os fa. hot apply to remissions thereof. . * [260 N. Ww. 206, 208, 209.) » oie a8 


~ Other courts have held statutes or. ordinances. which GES approach 


a Act: No. 22 in purpose and effect to be-invalid because of considerations. 
Pe. SOE equal protection and ‘uniformity of taxation or because.of consider- 
«ations of due process. On the other hand, in no case that I have been. 

. * able to discover has the validity of a statute like Act No. 22 been upheld. 
‘Thus; for example, ‘in State v. Hannibal & Saint J oseph. Ry: Co, TB, 
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ee | Mo. 208, ait was, held that. the remission Or. commutation. vot taxes bya a = ee ; > 


Hai fie 


oe 160 - “DECISIONS. oF: THE DEPARTMENT or THE INTERIOR - (8rT. D. De eee: 


ae 


| * guunicipal corporation violated the equality aad canitovrnity provisions — 
of the Constitution of’ ‘Missouri. And i in. State. ex rel. Coé v. Fylery: : 
an. early Connecticut. case, 48 Conn. 145, it-was said that. an. ‘abatement: | 
of taxes would necessarily result in: the imposition of additional assess- | 
ments. upon others-and. hence would violate the fundamental ‘concept. = 


of taxation that taxes. should: bear. equally upon. all, And see: also 


Wilson v. Sutter Co. , 47. Calif. 91: ; Thompson v. Auditor General, OBL 


1068. 
- Attention 3 1s a invited: to Stmpaony v. Week 106 Fla. 688, 143 ‘Se 


"ment: 


“Where : a statues: which. oa for the collection of. a. particule tax is. valid, : 


* Mich, 624, ACN, My 360, and valuable discussion 1 in 99 -A, L. R. at ‘page i a 


602, 144 4 So. 324; wherein the Florida court made the following state- . : 7 


and taxes from some have. been collected under it, the Legislature is. without | a 
~ power to ‘unconstitutionally discriminate against, and deny: the. equal protection . 


% - of the: laws: to, the class. of taxpayers: who have already paid such. tax while the | 
_ statute was in “force,. by arbitrarily remitting or. wiping out by repeal of: the 


- coe statute or. otherwise the liability of those who have by their. delinquency’ evaded j : a | 


or postponed payment for the time being. . [143 So. 608. a7 


” Reference may be also had to Barman a B ourd. 6 if Education. 0 of City vy : : 
“0 of Chicago, 360 Ill: 535, 196 N. E..464, holding that a statute authoriz-° oe. 


- ing a school district. ne issue bonds: for the. ‘purpose of paying tax | 


Oe anticipation: warrants, where the taxes anticipated were not collected a | : 
and where the. werrants’ did not represent a general obligation ofthe — 
district, was void, inasmuch as the said statute violated the. due process: go. 


~ clause of the Illinois Constitution. : The Tllinois court. made he, oe 7 
_ lowing apposite remarks j in-the course. of its opinion > ae ees 


_ Another® ‘constitutional. limitation ‘upon: the . power of. ‘the. General Assembly * a 


‘to. yest the ‘proposed taxing power in the corpor ate. authorities. here: is found in, 


the. due. process” clause ;) section 2 of -article: 2. - “This section | is violated’ if .a’. cs 


citizen’ S. money is taken. from him: under. the: guise of.a tax for any. other than a. 
"(public purpose. Chicago Motor: Club. vu" Kinney, 829 I11.: 120,160 N.. EL 168. 


Under. this section a law: ‘must. be. binding upon and affect alike each member of |: 

-/-. the community of the same class. \ People v- Rathje, 838. Ill. 804, 164. N. BE. 606.07 

oe Fk statute violates also the due process clause of. the Constitution if it results in. . 
taxation. for other than corpor ate purposes, as prohibited by section 9 of. article 9. era 
‘Mathews v.. Board of. Wducation, City of. Chicago,’ 342 Ill. 120, ATA NOB. 85 

‘The appellant here: paid her taxes. and had. every reason to believe, both. on: egal . ae 

and. moral gr ounds, that ‘she would. not again. be taxed: for. the same. ‘purposes: oe, 7 

Bs and forthe same. ‘year under the guise of a bond issue ‘which, in effect, was to 
‘pay: the debt of. certain: defaulting taxpayers.” The ‘effect of. this statute was to." i | 


"> Fapose'an. unjust. and unequal. burden upon many taxpayers who had paid: their — 


: taxes,. requiring: them to pay twice for the same object, and likewise. discriminat- : 7 . | 
° ing in favor of those defaulting citizens who either failed or deliberately refused .*” ees 


to carry: their just share of the tax. burden. It. must be. borne: in mind that. a. | 


| | certain moral: obligation. rests. upon. a municipality. to protect: its” ‘nondefaulting hee rs 
_daxpagers from unjust. and. Lunequal ¢ tax. burdens, such as would be un see by. ne Re : i we 


_~ 


aes. 


August 27, eae 


reek oh 
‘ ok, 
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ie authorization of. the pond i issue: in thig case..: ‘The. act contains no ‘pro ovision a Which’ oe 
~~ allows a credit to-all persons who had paid their. taxes forthe years, in question, ae 
. This omission (Fairfield v. People, 94, Il, 244),and the obvious Jack of uni- © |, 
... formity: as’ between persons. and property of the: same class’ or under similar | - “ oe 
©. “¢ireumstances, clearly. renders the acy unconstitutional. People s MA Bathte, supra. eee 
ae ‘[196.N. $B. 465,468.) ee — 


Tf it is true that. ‘Ao, No: 99 § is ;higalid bce it. oS a deniat of: es 


ae se the equal. protection. of the. laws. and sets. up’ ‘a rule of. taxation. which...” . | 
..2 ds not uniform, then I cannot: approve ‘the bonds. which the statute: 0) | 
ae authorizes. to. be issued... While it. is true. that the invalidity of apore 200 
tion. of: a statute will. not necessarily: invalidate. other. ‘portions: thereof 2 
= “which are ‘separable from the invalid part, in the case-of this par- 9. * 
ticular statute the: invalidity: has the result. of frustrating the. cars : ae 
a dinal } purpose for which the bonds:are to be issued. It seems obvious. See 
. that if the Legislature of Puerto Rico had known. that the’ remission: oa geag © 
could not. have been accomplished, it. would not: have authorized. the 
. dssuance. of the bonds. ‘Indeed, the purpose of the bond i issue, as @xs oe 
| pressed i in the statute itself, is to reimburse. the municipalities tor the. as 
. money. lost to them: by the PEMISSION. bs ; : 


_ It. is not. without: considerable reluctance. dee 1 find mayealt¢ com- ne : : 


pelled to express the view: that Act. No. 22 is invalid. T realize the 
_ seriousness of the problems which may conceivably’ arise if it is, finally 
held by the courts that the statute is void: Since T feel; however,after (= 
considerable study of the: matter, that the statute will be invalidated. = 
.  -Afitis attacked j in.the proper manner,’ IL have no alternative but toex- 0 
_ press my opinion without reservation. In advancing my conclusions. oC 
at the. present time I leave unanswered all questions concerning ‘the 9. 
- -effect of the distinction made by Act No. 22 between lands adjudicated et 
“to the Insular Government: -by reason of. tax delinquencies and lands... 
| adjudicated to private. individuals for the ‘same reason. Cf. annota- aoe 
| tion in 89-A. L. R., page-966.. I also leave unanswered. the question. 
a of whether Act, No. 22 would have. been valid had it. merely confined: oa 
oy its. operation to. deferring or even. canceling, i in appropriate cases, the. 
. “payment ofthe property taxes (cf: Act No. 23, Laws of 1936, Special’ 
ae Session, as. amended), as well.as the. further question. of whether for--— WS 
 . fetted properties could be resold to the former owners. at a. discount. eee 
oe ie. Statev. Hubbard, 203 Minn. 111, 280 N. W. 9. | : as 


On. September 9, 1940, the Attorney General, expressing ceneial coe 1 : Cae ets 


pours with ihe foregoing views, declined | to ) dunrove.t the ‘proposed bond Sa bes 


_issue., _[ditor. 4. 





xe “4See Vance. Lumber Ca. v. King Deunty; 184 Wash, 402, 51 ee ay 623, ‘as to the correct ee oe i: 
a method of f attacking a Statute very similar to Act No, 22. 7 ee 


* Beane Lae = 
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oe | stonomanar OF FLORIDA DEER REMOVAL AND a — 


“TAW ON SEMINOLE INDIAN ‘RESERVATION - 


_ Opinidn, september bs 1040 ae oa : 8 : : i | Bia! 


fue = AppLICAnION oF Srare: anne Law To. INDIAN ee ie oe eee 


| AUTHORIZATION FOR APPLICATION OF STATE Quaranta oo ne 


. CONSENT BY SecRerary OF THE INTERIOR. 


ae i : “The State of Florida is without power to. enforce Chapter 19860, Laws. ot Florida, : de 


oe Special Acts, 1989, within the Seminole Indian Reservation in Hendry County, | e | 7 . 
: - without the authorization of Congress, but in.so far as-the Florida lawisa =. 
— quarantine. measure, it- may. be. enforced within. the reservation, under. Ae: See 


ee o Congressional authorization * in’ the. act of February. 15,. 1929 (45- Stat. 1185), ef ke 


upon such conditions: as the Secretary. of. the interi ior may. presetitie.: | —: s 


aM  Rmas, Aeting Solicitor: oe | Te aes 

~My 6pinion has been reailoatal on nthe right. of ihe Stata of Florida to | of — 

enforce Chapter 19860, Laws. of Florida, Special Acts, 1 1939, within ie. 
ar the Seminole Indian’ Réservation j in Hendry County. | 


‘The purpose of. the Florida law is to effect the removal aay the . 


aa _ county of the wild: deer on the theory that. the deer are tick- infested 7 


and propagate. a cattle fever. To this end the State law provides a , 
comprehensive scheme. The ‘State. Live Stock. Sanitary . Board: is’ 
directed’ to prescribe | quarantine. districts. and. to remove from ‘such 7 
districts by. slaughter or otherwise such portion of the deer as may be. - 


oe necessary. The Board is granted police’ ‘power and authorized to. 
-.. enter all premises, public or private, to carry out the act. The State — 
~-- Commission. of Game and Fresh Water Fish is authorized to police the 
| quarantine. districts to enforce the provisions: -of the game laws pro-° .- 


tecting other animals than wild deer, and - persons desiring: to hunt in| 
the quarantined area are to be permitted to. purchase regular hunting 


: .. licenses. . The violation of any provisions’ cof the act or the regulations . no 
~~ adopted. thereunder i is made a misdemeanor. The. State law, as thus: 


= * outlined, ‘hay. be described as both a quarantine and a game law’. 


ao adopted under the police power: of the State and enforced by —, | a 


= . sanctions, a ee 
i: ~The qasstioh eee ‘dhould: be éhawersd 1 in “two! partar: ¢ a) the — ae 
ae application of such a law. to. Indian reservations generally, ind (b) the nS ee 


> feet, if any, of the status oe the e Hendry County reservation on the ae 2 


cm : ~ application of the law. ees 
. The.answer to part (a) must ey with. the anadinertal proposition oo 


a _ that without Congressional sanction State laws have no foree onIndian 
ee reservations i in matters affecting Indians (Worcester v. Georgia, 6 Pet. 
(. . §15; United States: v. Kagama, 118 U.S. 875)... ~The other side of this “°°. 
fee ‘proposition j is that State laws.do apply on. Indian reservations. in*s6.00 0s 


oS far: as. they do. not affect the Indians ( Thomas ve Gay, 169: U.S . , 264). é 


a. m = my cope of December U1, 1936 et I. D. Pes, after a these . oS 


. - a - icritye 
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a “Geode I. pouclnded that, the: State ould not. ae Voffleers « on: an eae 
- ae Indian. reservation to search for’ game. thought: to be possessed by. Tn- my Ze 
et dians as this would bes an. 1 interference with: the e person ‘anid: eee ae eg 


“There : are numerous cages: which hold that ‘the Stata ¢ Gonnet pees ie 


oo. ~ game laws against: the: Tndians ' on Indian reservations (In ve. Black-: ae 
‘ - bird, 109: ‘Fed. 189, D. C; Wis., 1901; In re Lincoln, 429 Fed. 947, N.D. : ee 
Hig on” Calif, 1904; United Stites v. ‘Hamilton, 233 Fed. 685, W.-D. VN. Yoo 
- 1945; see: State v. Johnson, 249 N. W. 284, 288, Wis., 1933). In SO. fae! ae 
‘vas the present law is a game. law, ib: sould not be srtorced against the: f° 
Indians on: ‘Indian reservations. The. State officials claim, however, 9 
---. that the deer. belong. to the State; that the law in question is-directed) 9". 
3 only. against the presence of the dear and not against. conduct of the," 


_. Indians; and that the removal of the deer. would not interfere with there. 
- Indians or Indian, “property, or r with, Federal functions ¢ on. the > Teser- hee. 
vation. 7 : | oe gs Mk 25 Se a ; 
—-Ttis. tne, as a genoa stanetnent. ine ihe game within: the. hetdes ies 
of a State belongs, in so far as it is. capable of ownership, to the State. 


aes ; in its sover elgn capacity: forthe benefit of the people of the State and — 


that, by virtue. of such ownership, the State may regulate the. taking | 
and use of the game: (Lacoste ° V. Department of Conservation, 263 UD. 


_ > §. 545). It-does not necessarily follow, however, that the. game in an 


vation was set. apart for the: use. of, the. Indians under a. treaty, under oe oe 
the principles discussed in part. (6) of this opinion ‘the decision of.the ee 
~~ court may be argued. to have equal application toa. reservation. set oe 


Indian reservation is likewise. owned by the State. “In fact, the con- : 
trary. was. found to be true in Mason v. Sams, 5K (2d) 255 CW. Die: 


‘Wash. , 1925). ~The court there. decided that the, fish in the streams. — oe 


of the Quinaielt Reservation did not belong to the: State. nor to the _ ie 


‘United States but to the Indians of the reservation. While this reser- oe cae 


. e apart for Indians. by other methods, including that of. purchase. . ee 
. The: ultimate. ownership’ of the , game is a question, however, whidh ee 
ee not. be decided: for the purposes of. this opinion. as, in my. judg) 


ment, a. State statute providing for removal of game: from an Indian. 
- reservation i ig.an interference. with the rights. of the Indians and of the ie — = 

=o  . Federal Government and may not be effectuated without Congressional eee 
oes authorization. “This is a differ ent. principle from that involved i in: ‘the: *. Se 
oe ~_ enforcement. ‘of. State game. laws against. Indians on a reservation, 99° 
- which is primarily : a matter of criminal jurisdiction. Iti is the prin- eo. 
~. eiple.of protecting the interest of the Indians and of the 2 Federal. ee Se 


ae es ernment, ona reservation. from interference. ° re 
va oe he right of occupancy. of-a reservation nckidsa ite’ eee Hehe ee 
a toh hunt and fish theneon., ae States, v.. Bagualnds 198 U. 8. 8m; ie _ 


a a _ 16k DECISIONS: oF’ THE DEPARTMENT. “or” THE: INTERIOR “tert, DE 


~ Alaska , Pacific Pishenton” v. United States, 2 048 U. s. 78; ‘United. Sita = fs oe 
ms Sturgeon, oT Fed. Cas. ‘No. 16413, DC. Nev., 1879; “WGion'y. ‘Sams, — ee 


a s supra). “These. cases ‘and ’ ‘various ‘others’ recognize ‘that Indians are oe 


| generally, hunters and. fishermen‘ and often: ‘depend, for a livelihood.on |’ 
“wild, game, and that the United States has an interest in setting’ ‘apart bee 
_ for them lands which may. be used for hunting and fishing to the ex- °° 
‘clusion of all. outside interference. . The protection. and the guarantee Gs 
by the United States of hunting and fishing rights has been typically ~~ 
one of the. cardinal: “provisions oF treaties with the Indians. Allustra-""" te 
tion is found int the early treaties with the Seminoles. (August TCAT90S ae 
| Stat. 35; September 18, 1823, 7 Stat. 294). The statute forbidding oe 
- hunting’ by outsiders in the territory. of tribes with-which the United 
. States has treaties: (Rev. “Stats, sec. 2137, 25 U- S. C..A., sec: 216) is 
"further demonstration of the intorest of the United. States i in. ao ae 


ing. Indian hunting on Indian reservations. 


In. recognition of this principle the: Sturgeon | case; supra; eld that . ee 


ree a | [ ie persons could not fish on the Pyramid Lake Indian Reservation, » Mee 


| -Swhich was set’ apart for the Indians by. Executive order; on the reason- = 
ding that anything which deprives the Indians of the use of the reser-- 
“vation: set: apart for them is contrary: to law. In the. Alaska Pacific ae 
- Fisheries case, supra, it was, similarly held: that. outsiders had no right - oe 
- to fish within the area found to be part of the Annette Islands Indian one 


Reservation set apart for the Indians by statute. - 


. This protection extends equally against State interference as sagninet aes 
| interference by private persons, This Department i in the Solicitor’s © 
_ opinion of May 14, 1928 (M: 24358), denied ‘any right in the State aa 
- of Washington to control the use ‘of boats on the navigable. waters. 
within the Quinaielt Indian Reservation as such control would bean. oe 
“ interference. ‘with the use of the waters. ‘by the Indians for. fishing... i es 
“In the opinion of June 30, 1936, (M. 28107), the Department held that. = - 
the State of. Minnesota had no. right to interfere with the. exclusive | orn 
right of the Red Lake Indians: to fish in the lakes: within the Red Lake Pe 
~ Reservation, although the’ State owned the submerged lands. Ina. <> . 
recent, case, United States v. 4450.72 Acres of Land, 20 Fed. Supp. 160 3a 
vf D, OC ‘Minn. ; 1989), the interest of the United States in protecting. Bes 
~ the: livelihood of the Chippewa. Indians by creating’ a reservation. 
around a wild rice lake was held paramount. over the interest of the ~~ 
State i in, establishing a. hunting reserve 1: the same area. There the : ae 
court. found that. wild. rice was. a source of livelihood of. the Indians; og Fae 


| af is Pa only. as food. ‘but as an article ‘or commerce, and was. peculiarly ae ae - 
Sn" _ under Federal protection ‘under the power | of. the Federal Govern- os) 


ment over commerce with Indian: tribes. The court, emphasized that. 7 4 
a State cannot restrict the Federal. Government i in carrying. out: its. eae: 


- efforts: to prevent t the Indians from becoming. indigent and pauperized, 


ay Bg “Nice, Se arg By Or ONS oo ee ba 
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3 “these Sapa have 5 paiticalas applicability. te. the inimpaiaté | ee 


Po: -  quistion. “Hunting i is recognized to-be: the chief: smeané? OL livelihood... 8 “ah 
cn oe Ot the’ Seminole Indians i in: ‘Florida, both as. a source of food and'as a, fee ae 
-)- means of commerce with the surrounding population (see, for example, Hee NS 

a ~ Survey of the Seminole Indians of Florida, 8. Doc. 314, Tist: Cong. ae See 
ao. Bd Sess. Ve Moreveor, the chief utility. and benefit of the Tndian’ ‘reser-~ ee 
oe rs vation: in Hendry County has been. demonstrated ‘to be. as a. hunting od ee - 

“reserve for the Indians. Much of the reservation, being within the .— oe 


; Everglades’ area, is. subject to. overflow,. making it. unfit, except. in. oe : 


a ogmall. portions, for farming: or for livestock enterprises. _ ‘Recent. re eee ee 
‘ ev - ports reveal that the entire program of the Government centers around: oe 
"the use -and. development. of the reservation as a protected: hitting: 75.0. 


area, since the reservation.is unfit for other economic use (letters of 


oe the Superintendent of:the. Seminole Indian. Agency: to: the Commis:. eo a 


ae cong a # Indian. ‘Affairs, November. 10, 1939, and: December 14, 1939). 


- 2. The removal by a State of amajor asset of an Indian reservation. would 8 
| bea flagtant example. of the type of interference with the interest of = 
oo» -. the Indians and of the Federal Government on:an Indian reservation.” ne 
which is beyond the power ofthe State without Congressional sanction. 0." 


Part). (0). of the. question presented remains. for, consideration, “: 2 : 


‘ " ee pamely. whether the Hendry County. Indian: reservation. is excepted = 
“<7... from, the. foregoing principles. because of its status... The reservation. 
an a consists of lands purchased. under appropriation. acts providing funds te re 
ee “for procuring: permanent. homes. for the Seminoles. of. Florida. e oe eee 
~". These acts are the acts of August. 15, 1894 (29 Stat.-803); March.2,.050 
1894 (28 Stat. 892); Tune 10, 1896 (29 Stat: 337); June 7, 1897 (BOE 
Stat. 78) ; March 1, 1899 (30 Stat. 988) ; and’ June 6, 1900 (31 Stat. 802)... ae 
se i . The area purchased under these appropriations was filed in- and. a Pee 
- expanded by: recent. purchases under the Indian. Reorganization Act. ee 
(act of June.18, 1984, 48 Stat. 984). In all the purchases title was 
taken | ‘by. the. United. States in trust for the. Seminole. Indians Of in 
-*-<-Blorida. The lands ‘purchased under the Indian Reorganization ‘Achy ees), 


| | : ~~ which purchases: are not entirely completed, have not t yet been formally | e me a 
ge ee declared a, reservation. under section 7 of that act. sa ae i ae 
~Inmy opinion it: is clear, since. the decision. in the case noe Gitted oc 


ea States Vv. McGowan, 302. U.S. 535, that the principle forbidding State ee e 
a interference with: the interests of. the Indians and of the Federal =. . 
. Government on Indian reservations applies with equal, force to lands © ee _ 
© acquired for the Indians by purchase as to lands set apart:for theit use. 
“by any other method. The question in that case was the application ae 
~~ to the-Reno Indian Colony. of the Indian’ liquor. laws which by their. 25620. 
“-. terms apply. to the. “Indian. country.” » - The Reno Indian Colony was. Cea 
ae ae ue by the United States wid Purstides under. appropriations for a ce 


en: 


CBee TOG: ° "DECISIONS OF: TEE ‘DEPARTMENT oF THE INTERIOR ter. Lp ere 


ee procuring fon and on Stee: for ths: aoe een ‘Indian ‘of hee 
Nevada and for the Washoe Tribe. The lower. Federal courts. held... 
- that the Indian liquor. laws did not apply. within this Colony since the 
lands were not lands in the immemorial possession of the Indians, or ~. a 

lands set! apart from the public domain, or lands purchased from’ the ee 
ee State ‘with.a grant. ‘from: the State to the Federal Government: of ex- 
--- elusive jurisdiction, and also since > the Jands had not een designated eee 


ae : an Indian reservation. a | ie 
~The Supreme Court etic aside distinctions based « on the manner of Se 


. “acquisition of the land and on its’ previous character, saying that what oe 
a: ice ~ must be regarded as Indian country must be considered i in. relation. to 
oe ~ the changes which have taken: ‘place, that the protection | of the United ee . ; 
a . : States is extended. over. all dependent: Indian. communities within its > - 
Ls. borders, that the fundamental consideration of both Congress andthe 
ae Department: of the Interior in establishing this Colony was the pro- Pee 
tection of a dependent people, that the Indians in this Colony were 


. afforded the same protection as that given Indians in other settlements: 


ae / known: as reservations, that it is immaterial whether Congress desig- — 


Be nates a settlement. asa reservation or a colony, that land may bean = 
7 - Indian reservation simply because - it is set’ apart forthe use of the. ~ 


‘Indians: ‘under the superintendence. of the. Government, as occurred i in 
the case: of the Reno Indian Colony, and that, while the State : may re- 
tain sovereignty over the. territory its laws cannot conflict with Federal ‘ 


- enactments passed | to. protect: and guard: its Indian wards... has 
 -This decision was foundation for. my ‘memorandum to the ‘Asistant oe 


a Secretary of February 17, 1939, advising that, lands. purchased under — on 


| the Indian Reorganization ‘Act but not. yet. proclaimed a reservation ey 


= may nevertheless be treated as a reservation and-that section 7 of that. 


act contemplated a formal declaration of status rather than a- change.” oS 


Zs in status of the lands. The fact that the newly purchased lands in the © 


. Hendry County reservation have not been. declared a reservation would. oo s : 
~ not seem.:to be significant or place them in’a different category from. 


any other lands of the reservation. All the lands have been set. apart 
~-/. for the use of the Indians, under the superintendence of the oo eee 
op ~ ment. Peers ee 
a No: @muaction as sto the prdindtloa, of the ight of the Indias’ fox er: 
a ~ enjoy the natural. resources of an. Indian. reservation can. be: made at: ae a 
~~ the present: time on the basis of the manner of the acquisition of the 
+... reservation... Inthe. Sturgeon case the land was set apart by Executive. 
order; in the Alaska Pacific Fisheries case the land was set apart by 
> statute: in the recent: Wild Rice case the land. was to. be. acquired by Ae, 
ee ees purchase and ‘by. condemnation’ of State- owned. and. private lands; -. . ” 
oy the it cGowan case permits no. distinction 1 in Federal protection of. de-. a5. tt 
ne pendent Indian « communities: on purohaded | land, and acknowledges 1 no 2 ea 


Ne 


a oe: * 
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ae : igneiee tent by t the State’ over ‘pardhased laiids: thai ¢ over wna” ic 


> other: type of Indian lands. In this regard it: follows the famous — o : 
0 dictum in Surplus Trading Co. v. Cook, 281 U. 8. 647, 650, to the: effect. ae on 
_ that. State laws may. apply on. lands. owned by. the United. States and 


ee : set apart for public purposes, but they may not. embarrass the ‘Patted : " a 
Se States i in its use of thelands.. = | ore 
On the. basis. of these: eonniderations 1 sételudle ‘hat é Chapter. 19860. Se ee, 


’ : ; - : of the Laws of Florida, Special . Acts of 1939, cannot be enforced within. ae a : : 
"> the Hendry County. Indian reservation without the sanction oft the hed, ae 


oe 2 geal Government. es . ae 
“There i isa Federal atabite hid: by its 5 lengiage and athe fat oti its pte User 


one “passage, confirms the principles of this decision and operis the dor to 
 “enforcement.of State sanitation and quarantine measures on Indian 
eee reservations in the discretion. of administrative officers. This stitiite 9 
is the act of February 15, 1929 bake Stat. 1185, 125 UL &. C. Ay , Sec. 21), ek 


| which reads as” follows:. Cae oe eee ke 


i 6 Bet, enacted by ‘the Senate ania House OF Representarives of thé ‘United si bist 2 
soe 4 ‘of America in Congress assembled, That. the: Secretary of the. Interior shall permit. 
the agents and’ employees. of any State: to. enter upon’ Indian tribal lands, reser= a ee 


: : oe ¥ations, or ‘allotments. therein ‘for the purpose ‘Of. inaking inspection. of health ‘and. ts pes : 
educational. conditions and enforcing sanitation and quarantine regulations or to). 
eee enforce compulsory school attendance of Indian pupils, ag provided by the law.of > ~ a 
- the State, under such. rules, Foamle pone. and conditions as the Secretary. of the en eee 


wee Interior may prescribe. 


‘The law of Florida, except te its provisions for the Gr coresinet e ee a 


7 ae : the: State. game laws, comes within: the provisions of this statute as at a - : ; 
ie ba sanitation and quarantine: law, and, therefore, the ‘Secretary of the oe 
ge ve Interior may permit the anfércetiient, of the sanitation: and quarantine ee 


: - provisions of the law on such conditions as he may ‘prescribe. a 
-_. The Federal statute gives the Secretary: of the Interior discretion as as 


ae | to whether the. sanitation and quarantine. laws ofa. State. shall be en- a a. Se 
oe forced within an Indian reservation. and, ae SO, the extent and manner | ao 
re of the enforcement. | Iti is true that the statute provides. that the’ See. or 
a . retary. “shall. permit” the. agents’ of the State to enter Indian lands. - oe 
_ However, under applicable rules of statutory. construction, the word oye. 
shall should be construed as “may” in. this instance. ‘The word» - 
ao, #ehallis: normally construed as. directory and-not. mandatory. where. 
ae othe: statute relates to the performance ofa public duty and does not 


affect any private right and where such construction effectuates the in- a a 


ws . ie tent of the statute when read as. a whole.- Among: the numerous: at-:- os ae | 
~ °. thorities to this effect, the following cases particularly express | and. ap. oe 
Lae ply this. rule: West Wisconsin Railway y Co. v. Foley, 94 0. 8.100; ots. 
ee © Roilroad. Company: v. Hecht, 95 U. 8.168; Richbourg Motor Company - ee, 
ae a v. ee States, 281 U. &. 328; sg hoa ox v. San Bernardino ade Soho : - ee 


tee a ie ina <= - ets A tee ate ¢ : ae gas Nas 


. vest the Secretary with discretion i in acting under it. 


Nl Moreover, this construction ig the established interpretation of ihe ee 
eon his by this Department. The ‘regulations governing hospital and ©. e ai 
o "medical care. of. Indians, 95 G. F. R., subch. K, contain the following -_ 
Pon: ‘section ‘ ‘on the enforcement of State health. laws which, was 5 adopted a 
oe under the authority of the statute im question. ue ghe. Ute slime wee ae 


ee a . 84. 73. “Enforcement. of State health laws. State. health author itiés : are. > author- a ue 
vk ized, to, ‘enter upon: Indian tribal lands, . yeservations. or: ‘allotments within, the, 
E “respective States for the purpose of making inspection of health’ conditions looking 
>to the enforcement, except a8 hereinafter provided, of. sanitation. and quarantine | 
iS regulations of the particular State.in like mannet as such regulations are enforced) 
> ine the surrounding’ territory. . In. connection with and prior. to such proposed he 
a enforcement, the physician in charge of. each: reservation shall. schedule the State: ae a 
she ‘sanitation . and quarantine, regulations . which: ought to: be enforced ‘upon the he Be 
- reservation, together with w ‘statement of any: limitations: and . conditions which. ; eee na 
bee should govern. the application, Of: such State regulations. Tribal authorities and - 
_ individual Indians shall. be ‘afforded. ample opportunity to-. submit protests. or -- 
“recommendations with respect to. ‘specific. State regulations thus. proposed for 
; extension to the reservation. It shall. be the duty of the Superintendent. to trans- | 


& mit: to the Secretary of the Interi ior: through. the Commissioner of Indian. Affairs, 


. - the schedule of State: regulations thus posted, together with any protests or -criti-- 

:, cisms made by. the Indians with. respect thereto, Such: State. regulations as: are 

. approved by the. ‘Secretary’ of. the Interior shall thereafter be. in: force upon os 
the reservation subject. to such conditions as the Secretary may. prescribe. No. ee 
“3 State law shall be applied within the jurisdiction of any organized tribe which is. m ‘ 


conflict with any ordinance or. resolution. of the. tribe. ‘(italics supplied.] 


os This’ regulation embodies the principle that ‘the determination of | 
-_ ‘Gather and in what manner a State health law shall be enforced upon 
an Indian. reservation depends: ‘upon the. suitability of the law. onthe. 
~ reservation, its effect on the Indians, and the attitude of the Indians. 
. | | ‘toward its enforcement. ‘These factors are essential for. the Depart- ues oS 
a 4 ment to consider j In order, -properly.. to exercise ‘its s authority under the. ae : 
ae ee Federal statute. : Ai ees as Rh ed 


pened Cie a 
| Oscar L. Carman, — | 
| Assistant S cretary. 


ele a 


168 “DECISIONS. OR. THE DEPARTMENT. OF THE INTERIOR | Ist 1D 


eee ook District, 62 Calif, ‘App. 67, 216 Pac, 959; , Apgar % ¥. . Wilkinson, 95 Fla. : o oa 

ss 457,116 So. 78; Tosté v. Sbano, 170 Mise. 398, TiN. Y.S. (2d).821. The > 
ae ederal statute relates solely to the’ performance of the public duty” ie 

nee: resting upon the Secretary of the Interior to ‘protect. Indians on In- 
dian reservations; it does not affect any private right, and the provi: 

“gion for action by the Secretary | of the Interior under stich regulations | 

__ "and conditions as he may. prescribe shows the intent. of the statute on 


7 Sa. 


eS oe ae ae De Se Di JOHN C. BROWN oy ai ae eee re 


“Decided September: 4, 1940 7 - 
“Motion jor Rehearing January 30; 9h 


ae 


-Houmstzan ‘Ey tay—Quairicamions—Intmansr. OF aN “OWNER. IN: ComMon.. 


_ UNITED STATES ¥. JOHN. C. BROWN ee 


In determining ‘the, acreage owned. by. an. owner . ‘of. an. undivided. ‘intébest - Ce ease 
in common for ‘the “purpose . of ascertaining whether | he ‘was: disqualified | se < 

ss x to make homestead entry because-of his: ownership of. more than 160 acres. 7... 
-.°-in.yiolation: of the act.of March, 8,-1891.(26 Stat. 1095, 1098, Rev. Stat. ©...» 
_. $e@. 2289, 43: U. S, ©. sec: 161), he should be. credited. with. the. number. oP 
of acres: proportionate ‘to his: undivided interest since it will be- — ee 


ae that upon: partition he would be. entitled to. that number, of acres, 


| pe Homestpap ‘Bvt TRY —TIME. OF ‘DETERMINING. ‘Quatrrearions... 


"a ae PRACTION—ABPRALS BY THE ‘Governaenr. 


"Where: an. _entryman makes. a. ‘second stock-rdising entry, his. ‘qualifications ae 


. must ‘be. determined, not. as. of the: date ‘when he made’ his- first: entry, 


: ee as. of the: date. of: his second. entry, and it. is: therefore: no: ‘defense: #00 fe 7 
: contest. ‘proceedings, . ‘instituted _ On. the" ‘ground. that. he. was. disqualified eae 
oo Dy ownership | of more. than: 160. acres of land in violation of the. act. 6S 
vs Of. March 3, 1891 (26. Stat. 1095,. 1098, Rev. Stat.” see, 2289, 43, U.S. con sec, | 


161), that. he was: not ‘80. disqualified at. the time he made his. first entry. 


: Homusraan ETRY —QuATIFICATIONS LATER DISPOSAL OF’ Excess LAND Houies. She 


| ‘Where. an entryman, at the time. of making’ a second. stock- -raising homestead- Ve 2 
So entry, is ‘disqualified by ‘ownership’ of more than. 160° acres of land in © area 


_Yiolation- of. the act of Mareh ‘8, 1891. (26. Stat, 1095, 1098, Rev.. ‘Stat.: “sec. 


2289, 48 U.S. sec. 161), his: ee is. not removed: iby: later dis: : : 


~ posal. of his land holdings.’ 


“Howmsrnap ‘BN7ny—Quarinacamons—OwnmnsuT? OF | Moin Han 160° Acnes.. 


. 2, Neither: the entryman’s good faith nor. ‘the fact. that. the ‘Department: night “ : ; - fe 
ye have been: aware of his. other landholdings at the time he made his’ ‘home: ao” 
a stead’ entry. are ‘material - on. the issue. whether. he. was. disqualified: DY 4s 2 


virtue’ of, ownership, ‘of ‘more. than 160. acres. of land. “In violation. of. the. 


oe. eo ae. of: March 3 1801 (26. Stat. 1095, 1098, Rev. ‘Stat, sec, 2289, 43 U. 8. Oe ee 


“see, 161). CRO ke | | 
: WirHpeAWAZ OnDus— QUALIFICATIONS | OF ‘Homusmmap 1 ENTRYMAN,, . / le ee 
- Where ‘a ‘homestead . entryman was legally. disqualified. from: acquiring any oo ee 


7 right under the homestead. law,. he’ could. not, upon. removal of his ais va 
» qualifications, acquire | an. interest . in. lands” ‘which had, ‘in the. interim, So i a 


. been. withdrawn ‘from entry: ‘by a withdrawal order. 


na eae poner 


The rules governing proceedings. upon’ ‘special agents? oe eee “arowide - ae - 
for appeals by" the Division of. Investigations from decisions of the. sas eh ee 


missioner of. the: Geert Land Office ee OFR 222. ae 


. Worps AND PHRASES... 


“The word. “yriappropriated” 1 in | Executive order. of: withdrawal (No. 6910): of”. te 
November 26, 1934, can hardly be applied to land other than that which has- 9, 

: - not been lawfully apptopriated and a. homestead entry allowed’on misrepre 0. 
“sentation of the entryman that he was not the proprietor of more than 160 oe 


maa Me y ya can in no. sense be considered a. Jawful appropriation, ° 


Re te wt * Pigs “: 


os 170. "DECISIONS OF THE DEPARTMENT. OF THE INTERIOR | bert, oe a 


we Wrrspeawan—Vany Bxrstine Riess. | : Seg, | ae 
; The. exception. in’ ‘the withdrawal of ‘November 26, "1934, of : exiting valid: En 


~ rights”: cannot reasonably. be held: to oeply t to entries void ap initio. 


oe | Patio TO HIRARING. Pe om BN te | er 
_ifan entryman in his answer to char ges omits all that'i is essential. to chow ‘that cre : 
his entry: is invalid and. fails. to show that:the 2 charges, are immaterial, there a 


is no issue. ‘of. fact that requires: a hearings: 


oe o Cuarscan, Assistant Secretary: a ee ore eae 
oe This is an. appeal by the United States, ‘a acting re its Ss special: . E oe 
oe ‘apeut: in. charge, from the.decision of the General Land Office, dated 
“August 17, 1939, dismissing: adverse proceedings, contest 7623, which 


had been instituted on May 25, 1939, against John C. Brown’s. -second be 


- stock raising homestead entry, Salt Lake’ 049885, for: the Si, sec. 25, ingle 
 SE%4 see. 26, NEY, sec. 35, 'T. 4 8. RB. 8 W., Salt Lake meridian, © Utah 1 od 


a on. the following charges: 


oa “That. the’ entryman was not qualified ¢ to make. ‘homestead entry on “April 15, a ae, - 
... 1981, the! date. he. filed: his application’ therefor, ig: ‘hot. OW: rand: has: “not. been. 
oe Jie since date qualified ‘to make entry, for the reason. that he: was On - ‘that. date, 
2. = *and-is now the owner and proprietor of more ‘than 160 acres of land in. ie. P ogre 
-.'.° United States, to. wit, five tracts of land | in Dons, 4.and 6. oe R. 8B Wo ‘S. L. M, oe 
ates 259.56 acres, | co ee ae ee a , - ce ke es 
i Sp ~The. following. facts appear trom the: ond Brown’ S ‘first entry. gas 
os On the: land embraced. in his: application had been. made i in 1917: and soe es 
., was allowed in 1920. ‘Upon the death of his: father, he received, ea 


4924, interests in. various parcels of land as his proportionate share - 


ee OF hig father’s ranch. In 1925, proof was. submitted on his entry and 
a final certificate issued, but the entry was canceled for failure to =. 
oe comply with residence and improvement requirements: United States. = 
oy. Brown, Cy, November 4, 1930, Salt Take 019176; affirmed March Sa 


oe 8, 1981, A—15539, 


ar ae 


Ra Brown. thereupon made ‘tee peer stodkcataing’ howestead: entry, ee 
ae on. April. 15,1931, which was allowed. on. April 29, 1982, pursuant to ms 
ie. departmental decision: of March 8, 1982,. “A-16218. Final proof -was- a 
. submitted on May: 29; 1987, but action. thereon was withheld at the 
ane - request of the special agent. in charge pending field investigation and =) 
report. On. December 16 and 92, 1937, Brown conveyed to.the Brown = 
... Livestock Co. the interests in land which he had inherited from his = 
ae father. These | adverse i were then instituted | against ae 

oe). Brown’ s entry on May 95.1939... aa, | a 
_».-On July 1, 1939, Brown filed a an. answer to ihe hae ‘and: a , motion oo. 
Poy ee oe reconsideration. ‘Tn his answer Brown denied the allegation’ Oh oe 
ee ~ the. charge and. ‘requested a hearing. . ‘In support of: his motion for | 
(oe ‘reconsideration. he stated that. he had taken the entry in good faith; 
ae fi : that at the time 2 he: filed his. original ores in . 1918. he. owned vonly. ce 


a eee 


nies ; os e = S "September 5; 1940 oF oe mo | 


se 9: acres: of jand; ‘that: Abia: homestead entry: adjoins the. Brown ranch : ee 
ee ‘part: of which he’ had. inherited i in 1924; that the Department at, the. a 
ey re time he made his second entry: was “fully advised” of his interests in. 
~«- ” the land he inherited ; that on December 16 and 22, 1987, he had deeded aon a ey 
bah his interests: in the land he-had- inherited: to the Browi: Livestock Ore ee 
. which had been formed to take over his and his brothers’ interests in © 
the Brown ranch and other lands and that he had received stock in 
the corporation; that any defect there may have been in his entry or 
any disqualification at the time his application was filed was cured - 
"when he disposed of his land holdings; that he had-acted in.good 
a. faith at: all times, had made an: honest effort to perfect. his entry, had - i 
met the required: residence and improvement requirements on. his ae 


second, entry. and had believed. he had fully. complied with the law: oe 
tse and that this homestead i is necessary. to support his. livestock: ‘opera- ieee 
tions. On August. 1%, 1989, the General. Land Office dismissed — oe 
ie adverse proceedings on the following ground: oo ees, pean | 


ie * * “since. there © is no other’ adverse charge against ‘the ree except Saye 


a that. of disqualification charged: in office’ decision of: May. 25, 1939,. ‘and since 


the disqualification. of the’ entryman: has been .removed and the. Department co 
ee has frequently held that. it will. not: allow its. ‘rules: to. ‘stand: in the. Way of, 4 
vets substantial | justice - being: administered, and. as it now’ appears from ‘the facts — 

oo that the natural equities are towards the’ entryman who has shown by. his proof is 

~ that he fully” complied with. the requirements. of the. law, it is. deemed - proper ; 


~ to now dismiss: the adverse: proceedings and: accept the proof. ag: ‘satisfactory, 


"+ gubjeect to. confirmation. py. the Board of Equitable Adjudication because it was : 


ji submitted after the expiration of the statutory period. a se 
‘The: assumption implicit i in: the decision of the General Dad Office | 


hat the entryman is disqualified solely by any rules of the Department. ae 


is erroneous, . The-act of December 29,1916 (39 Stat. 862, 43 U.S. Code, . 


sec. 291); mder which Brown made. his: entry, conifers’ rights: only... 
on. persons “qualified | to make entry. under the homestead laws of. the fede 

~ United States.”. This provision incorporates the provisions of the get. 
oF: March 8, 1801 (26 Stat. -1095,. 1098, ‘Rev. Stat. sec. 2289, 43. U: SoC. 3 


ae sec, 161), to the effect that “no person who is the pr oprietor’ of. more. ore 
~~ than 160 acres of land in any State or Territory shall acquire anyright’° 


under: the homestead law.” See: Charles’ Makela, 46 L. D. 509, BO: . a 
- (1918); Instructions of September Dae 1929, 49 TL. D. 808, 309. (1922), Pees 


~.... Furthermore, since Brown’s qualifications must meet statutory speci- 
o>. fications, neither Brown’ S good faith nor the fact that. this ‘Department the ter 
ae _- might ae been aware of his other landholdings at the. time he made. foe 
~. his second. stock-raising homestead entry can be material on the issue - Se i 

whether: he was 8 disqualified by virtue of F ownership of more than ae a 


a acres of land... ) | See 
From 1924. until’ 1987, eee to “the. ‘record, Been was # ‘the, an 


ie owner of various interests in. land. - These. interests. consisted of eels ee 
ioe pogz12—45——14 . | tat ne a 


a ae 


eee 472: _ DECISIONS oF: THE DEPARTMENT OF. THE INTERIOR, (87 Lp.” oe 


a _ oe oviniatship'’ In fee ‘tracts ageregating. 160.5 56 acres ‘andl an andi: ae 
ge “vided oné-séventh fee interest in a 680-acre:tract. _ Since Brown would coe 
have been entitled, in event ofa partition of the latter tract, to. > 
“o> one-seyenth .of 680 acres, or about’ 97 acres. plus, we must consider a 
ae © Brown not as the owner of merely 162.56 acres but as the owner Of oe 
-. 8 959.56 actes. Heirs of DeWolf v. Moore, 37'L. D. 110, 112 (1908); 
ae Thomas H. B. Glaspie, 58 I, Dy 577 (1982)... “Consequently. the rule. 
a of approximation cannot be utilized to exempt. Brown from the opera-> ‘ 
oe * tion. of the. act. of March. 3, 1891 (26. Stat. 1095, 1098, Rev. ‘Stat. Sees. 0 
SS gag: 43. U. 8. GC. sec. 161). See Amidon v. Hegdale, 39 L. ‘'D. ‘WL. _ 
ee “(1910) meee v. - Dankwardt, 42 2 21. D. Bar ee Roy Anitell, ae —— 


: “The siatutory provisions ¢ are a dpliait: atid: iwandstory that 3 no o right ae 


| : ae be ‘ “acquired” under the act: of December: 29, 1916, unless the per- | noes - 
son was “qualified to make entry under -the iomestead. laws. of the 
| United States.’ ee is. clear. that. his ‘qualifications. must be shown -: °°.) 


os as of the date of, entry. Mathison v. Colquhoun, 36 L: D. 82 (1907). — 
Jones vy. Briggs, 39 L. D. 189, 190-(1910) ; Hattie Fisher Hall, 43L.D. 


Ck aL (1914) ; Alfred R. Thomas, 46 L. D. 290 (1918) ; Jacinda Gibson 


et ale, 45 Le D. 219, 293 (1916) : Of. Arthur Js Abbott, 34 L..D, 502 , 


s (1906). But aInee ‘Brown’s first'.entry was canceled; his qualifica- 


ae - tions: to* ‘acquire” any. rights on: the lands. embraced cao his appli-: cm | 
cation must:be determined, notas of 1917 when he made his first > 


-entry, but-as of April. 15, 1931, when he made his second stock- -raising | 


“homestead. entry. Cf. Mast ve Kuhn, 44. L. D. 72 (1915). Since he. oe 


» was the owner of more. than 160 acres at that aad it would seem to ae 
follow that he could acquire no. tights by his capele Pa A a 
| Brown, however, contends: “any, defect ~ oe in my entry. Obs 


| : “any disqualification at the time my. application was filed was cured | 


*. * * when my land: ‘holdings: were disposed of. » But that con- << 


. tention 3 is contrary to the express language’ of the statutes and i 1s with- > ae 


a : out: merit, He was unquestionably disqualified at the time of his entry : . | 
~,. -and the: fact that he later disposed of his’ holdings would not: operate. 


“oP te cure his disqualification at the time of his entry. Stestreem v. Korn, — 


ees 43L. D. 200 (1914) ; Vance v. Sheen, 44 L. D: 52, 58 (1915). Of. Auker 
ae Oe Young, 37 L. D. 176° (1908) . Joes ve ‘Burch, 39 L.D. 418 (1910)... 
oe es purpose of the statutory: restriction ‘obviously was to prevent. the" 50 
i 2 acquisition of rights i in public lands by persons already owning land ~~ 

2 in excess of 160 acres. ‘If stich persons. could; as Brown. contends,make =~ 

. entry. on public lands. and. later, remove their disqualifications merely" ae 


ae : by selling: their prior landholdings, the purpose of. the statute would | 


' uo “clearly. ‘be. frustrated. -But even if Brown’ s contention-were the law, it - 
— |. s eould ‘not avail him: Until December 1937, when. he disposed of his © | 
ae - peldings, gers could x not have — any = to the lands em- - ae 


oo a: : ne rae w. “SOE JOHN: Ge. ‘BROWN — oe pee hd es 


~ September 4, 1940: 


. ors in: hie 5 aiyplidation: - Shepherd. y: ‘Fast, 16 L: D. 267, 269 9 (1898). : 5 ee : 
Oo iar Until that time, however, the latter lands were, in legal contemplation, er ae 


aes “vacant, sunreaerved. and unappropriated public land” within the mean-— Dates os 


ee ing: of ‘the: First. General. Order of. Withdrawal (Exec. Order 6910, -..5 
November 26, 1934, 43 C. F. Re. 297. 12). -Consequently any: yiphts" woe 
oe _ Brown might allege he acquired in: December 1937 could not, because | te ee 

>. of the Withdrawal Order, become. effective. George. Herriott et aby 6 o- 
OED. 518. (1890) 3 Séestreem v. Ke orn, 43 L. D. 200 (1914) ; Vance . Pee ge 
- “ » Skeen, 44.L. D: 52, 53. (1915). 6 ie Je ones V. Burch, 39.L. D. 418. (1910). re ee 


ie “ao: equities ‘which: may exist in. this’ ease. can ie the mandatory. cee ; 
nh effect of the statutory prohibitions and the Withdrawal Order. . ee ee 
Ce, The. decision, of. the General Land Office dismissing the canitest oe ae we 
| ‘ceedings was erroneous and. therefore i 1s: herewith. reversed with direc-.-. ane 


- tions to reinstate ‘the adverse ne Phosseding. 


5 Mo ee” . 


“MOTION FOR REHEARING 


oe 


a Reversed a 


YJ obi Cc Brown ae filed a rhotioni for icicane of departmental de: | - ave 


- cision of September: 4, 1940, which: reversed the decision of the. Com--. | 


_ missioner. of the General’ Land: Office. dismissing, adverse. proceedings: on ie s 
es -brought: against his: second stockraising homestead. entry, Salt Lake | ee 
- City,” 049885, of certain lands, and directed" reinstatement. of the, 


’ proceedings. os 
It was ahaiged ik in ‘ths 6 prospadings: 


That. the entryman was ‘not: qualified to make homestead ‘etiny on: 1 April 45, _ ote 
: 1981, the date he. filed his application therefor,. is’ not now. and: has not been: since: ee af | 
date “qualified to make: entry, for the reason that. he was on that date. and. is NOW. 8. 8 


Aas Sk the owner and. ‘proprietor. of. more than 160 acres. of land in the: United States, to . i 2 ; 
ee mit, five tracts of land in ‘Twps. 4 and. 6 S., ‘R. 8 wW., Ss. L. M., 259.56 aderes.: 3. fo 


The. decision. of. the ‘Department. was on appeal by | the Division of = - a 


eg Investigations assigning error of law. As set forth more particularly ee ee 
in the: decision of the Department, the first entry of Brown. was can-- ~~ 
.-< eeled in consequence of ‘a final decision. of the ‘Department: holding, 75.40: 
i after full hearing, that he. had not: complied with, the residence: and. cb, 
Pc “imiprovement requirements. of the applicable. homestead acts. ‘Brown eeear se 
"+ -in answer to-the above-quoted charge denied the allegations of:con- 
ae test j in. general terms... Nevertheless, in his. statement. made: a part a 
oan _ thereof. and. intended. to: show thatthe. charges were immaterial, he 3° 

an admitted. that he acquired. the land referred to-:in the charge by inherits ea 


ee ance from, his father, but in December 1937 he conveyed such. land. by. Dae a 
aes deed: to the Brown. Livestock Co. for. certain stock. of the « company. oes 
“He contends that: any: disqualification to make entry or’: any. defect ies 
~ therein: when: the. entry was made. was cured when he disposed of ES 


. 2 > such lands; that: the Department was aware of his land holdings when ae 


eee : _ his st second entry was. s allowed. . ie ee ee eg 


a 7 4 "DECISIONS OF THE DEPARTMENT OF THE INTERIOR . ace D.. 


eee The eaiak held that ‘the gaslitirations ¢ “of. oa ‘to. make” i a? 
a entry. ‘must. be determined not as of. 1917. when he made his first — cae 
~ entry, but as of April. 15, 1981, when he made his second entry; that. ae 
ee the provision in Revised: Statutes, section 9289, that, “no ‘person 
Ce who is the proprietor of more than_160-acres. of. land in. any.State «5 
On: ‘Territory: shall acquire: any right: under the: ‘homestead Taw? o 2" 
oe was” explicit: and. mandatory; that Brown, being the. owner of more - oo 
ee ; : than, 160 acres of land at. the time of second entry, was unquestionably Ee Seed 
- disqualified to make: entry at. that time and the fact: that he later dis- | 
posed of his holdings. would not operate to cure his disqualification. a 
7. ee vat the.time of entry; that: since Brown’s qualifications. must meet the is 
ees statutory. specifications, neither his good faith nor the fact that: the . . - 
--Department might have been aware of his other land holdings at the: 


time he made his. second. entry: was material on. the: ‘issue: -whether he. 


| withdrawal order, become effective; that no equities that may exist 


- ‘ean alter the mandatory, § effect, of the statutory. See and the oe 
~— withdr awal order. |, 
It is idle. for Brown to oad as. he acd. in his qnotion: at 
fi’ substantially ‘complied with. the homestead law ‘under: his first. 


£ entry in the face of. final decision. to. the contrary. ; That question 


is res. judicata. As to his contention. that such ‘residence as. hemade = * 
“Son his. first should be. credited: on his second. entry, it is sufficient to 
0 say: that the matter of sufficient. residence i is not involved, and does not pas 
oe. affect. the validity of the charge and, therefore, requires no notice. - 
Lees Nat His contention. that’ there is no ‘authority of law or rule of. the oe | 
es “Department. that permits appeals by the Division of- Tnvestigations oa 
> + from decisions ofthe Commissioner of the. General Land Office ig. 


Ol gag. disqualified by virtue of ownership. of more than.160 acres of: ‘ 
bas: e land; that if Brown’s contention that. by disposing ‘of his Jand =. 
ee holdings’ he. removed his. disqualifications- were the law, it would: <7 
“not avail him, for until December 1937 he could not have acquired any — 

ae rights to the land: embraced in‘his entry, and ‘until: that time such‘land — 
was in: legal contemplation “vacant, unreserved and unappropriated ue 

: public. land” within the meaning of the First. General Order. of =~ 
-. Withdrawal (43. CFR: 297.11) and whatever tights. Brown might’ - 
allege that he acquired in December. 1987 could not, because of the | 


oan apparently made without: knowledge of the rules governing proceed- — oS 


ings upon. the reports of special agents which expressly provide for Beg 
_. such appeals (54 I. D, 214, 43 CFR 299.18).. ae 2a 
_.. He further contends’ ‘that the and was not vacant, ‘anapproprinted a ee, 
oS land. as he has had a possessory. title to the same since 1917, held it. °. 
pcr under final certificate upon his first entry and. ‘paid. taxes: thereon; OF te 
_... that he has lived upon the land and complied with the law in every =... 

a Pe Particular and has been in Peon, and roe “Gurisdiction” Bee 


Paes s69} a ee TS: v. JOHN 6. ‘BROWN: a gee nt 
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OR aver: ie same since cid dati. ‘Whatever’: ‘may. have’ oe ie status. 
oe Of the land during the existence: of Brown’s first entry, in the preset: 
->- ease the status of the. land on November 26, 1984, alone is. material, 
ee “Upon the cancelation of the first entry. Brown's. right of possession - 
ee. “ceased.” At the time of said. withdrawal. he. was In possession: of the ~ 
oe land under an. entry made:i in express: violation: of the provision: above 
or quoted. in’ section. 2289, Revised Statutes. * The: general - Tule:.of law 

os" Gs that-am-act done. in. ‘violation. of a statutory. prohibition is” void | 
~~ and confers no tight: upon the wrongdoer. Waskey v.. Hammer, 923: 


co ULS..85, 94. ‘The plain. object: of the pr ohibition was to restrict the oS ‘ 


as : bounty a the Government, to citizens owning not more than 160° 


o acres of land, and clearly the general rule applies. The word “un” aoe 


ae appropriated” j in the order of withdr awal can’ hardly be held to apply 
. +. to land other. than that which has not been: lawfully. appropriated, — 
eee and Brown’s s entry; allowed upon. the misrepresentation by him in his’ 
2 application: that he was. not the proprietor: of more. than 160 acres, 
ean“ in no sense be considered a. lawful appropriation. “Moreover, - 


oe the withdrawal order: excepted “existing valid. Tights”. from. its op- = 7 ae 
a _- eration, . ‘Under this exception all: valid: entries. and. ‘prior applica- > x & 


: a ~< tons: substantially complete are protected (Opinion of the Bolisttaty 

-. » 5B I. D. 205, 210; State of Arizona, 55 I. D. 249, 253), but it.cannot 
. _ reasonably be held to. extend to entries. void ab initio. In this. view. 
Pe es the land in Brown’s entry, fell within the spell of the withdrawal. 


- Brown: invites. attention to the. fact, that his. disposal. of the. land. 


ae caned by. him, which removed his disqualification to make. entry, oc-. fe . : 


_.., eurred before: the adverse proceedings were filed, and he relies. upon 
oom the case of: of ones v. Burch, 39 TL. D. 418, in. support of his, conten-— 
“thon that upon. disposal of hia interest in the property he owned: before 
+ the date of adverse. proceedings, the disqualification. to make entry 

Ao Was: removed. and.the entry should be considered effective: from the. 

pee date he became so: qualified. | “ ee eee 

oe le J ones v. Burch, supra, ihe. ere coanmimated” a. purchase > nage 
cae oe "Of 480: acres of: land’ after he filed’ his. application but. before it was - 

a: received. in the land office: Before a contest was filed” alleging i 

was not a qualified entryman, he disposed. of said land. In dedining’ 

- to entertain a second ‘contest against a homestead entry, charging , 
a ~ that the entryman was. disqualified: by reason of ‘the: ownership of | 
-... more than 160 acres of land on.the ground that the question had. been - 


_ decided in the first: contest,’ the Department approved. a statement - 


S; 2 made by the local officers i in the first. contest: as follows: 


- Pechnically, we think the - defendant. Burch was not & ‘qualified. ‘chiryman ” 
cop a the’ time: this: entry” was. -made.. We. think, chowever,.: that the - defendant _ 
- Burch at the. time he: made. this. entry. believed. himself to be., 2B qualified. entry-. 


. _ taan, and he did. not. “intentionally, commit any fraud against: the. ‘United States | ne 7 : 2 


si A . % : 
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—_ 


: i g acquiring this entry - Oe, “The defendant having not intentionally nae at ee 


| a : : this entry when he. was disqualified, and having in good: faith. become‘a: qualified eS 3 : 
_»» entryman before the contest. was initiated, we think. his: entry, became a: evalid, - ees. 


i ; entry, and we therefore. recommend : [that ‘this. contest: be. and the. same. is vf | 
e __ hereby. dismissed. | ee ee A ne eae ae 


7 Tt may ‘be éhiat a notion: pea in T aecordanes with the see. quoted ‘View ae 


a ~~ would. tend to. thwar t the policy of the. statute forbidding entry by oe ar 
-.. those ‘who at. thé time owned more than 160 acres... See Prosser'v: Finn, 
. 208 T.. Ss. 67, and Lowe-v. Dickson, 274 U. 8. 23, 26, 28. But whether. 
“  Fones Ve ‘Burch. should:now or hereafter. be followed as an. authority.” a 
iP ik is unnecessary now to decide, since the withdrawal of the land from... ~ 
‘entry November 26, 1934, intervened before his disability was removed — ea 
end. his entry cannot: be held validated thereafter. By. withdrawing aad 
+ the land the Government is considered as asserting 'a right adverse. 
or" ine character. . Interstate On —— and, Franke 0. pe a 


a 50 L. D. 262, 264. 


Brown further contends that: 


ke ee it there’ is ‘any. “question: as. to. my -qudlificattons”' to. make second: 
entry, this Janda should ‘most. certainly be: ‘given the. status of. a pending applica-; 


tion’ or entry ‘during the period. of my. possession. and: occupation of said. lands. 


ae, and credit should. be granted. for. residence. and. improvements upon. ‘gaid- Jand ~ 


te prior, to. 1937, the same as credit, is: allowed to any homestead entryinan after. 


he has: filed application . and: petitions for ‘designation and prior. to allow-' 


ey ance of his entry.: ee Bok 


ae la tter, he becomes a mere trespasser when attempting to assert the former, 


‘There’ is no merit in this ee Broan 5 application’ as well — 
as his entry. had no force or. validity. becatise of. his disqualification: ° 

His occupation of the land: cannot be considered as a valid settlement — 
as itis an elementary principle i in the administration of the. public 


lands that a settler must. have the snaeeren of a homesteader in oe 


is order to make a. valid settlement... 


: * 7 ®, “It is true, as ar general propostiton, ‘that the rights of a: - prior settler, 


are no: greater’ than. his rights as aD° ‘entrymat, and if. he is disqualified, as. the _ 
a ial &, Berit 


2 Pee oo In other words, one disqualified to initiate a valid settlement right 


can not claim the privilege of having his status as an entryman. determined ag 


pene of. the date. of his application to protect such: invalid. settlement right. ‘The. er 
"wight will.only .be protected. from the date the impediment to its initiation ig... 
ca a removed, and the right’ attaches. -If pefore. the disqualification. to: make settle. pices 
ba — ment is. Temoved a. superior right. intervenes, “such right, in all equity ‘and jus- | a 
ee: thee, will be recognized and protected. ‘Short ve. Bowman, 85: I. ‘D. 70, 78,. 74,. 76.: Lao 


_Nor is there any. factual basis for. the allegation that, ‘the. Land a 


gee Department was advised of appellant’ s interests in his father’s. estate ae a 


_ when his ‘second entry was allowed andthe fault in allowing it was = 


os - not: entirely ‘that, of entryman, ‘the Department. being mostly respon-'~ | a 
oo tae sible. While there i is some. reference incidentally. 4 m the: e: proceedings: Roe 


wee rc GIA, PROJECT LANDS—VETERANS ‘PREFERENCE PROVISION or a ee 


ie 2 rea: eee ce ee GILA PROJECT LANDS Se eG, AE Ae 
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relgene: to. 5 the ‘first: ni andj in connection ‘with the. cena. of pthee 2! oe 
7 . - interest. of. Brown - in his: deceased father’ s ranch’ property, there. is. ee 
oe nothing therein that charges the Land Department’ with any Imowl 
. “edge that. at date of the application: for second: entry Brown ‘was: the 
owner of more than 160 acres of land. “Brown specifically. alleged:-\7. fcc." 
>> in said’ application. that, he was not the proprietor of more:than 160. |; 
~. ” aéres of land. The Land Department. was under no obligation. to seek. 6 2 
~*. grounds to doubt his statement. “He is, in effect, now asserting: that? 2 
the Government should. not have believed: him, and discredited: or. cae eas 
a -Tenged: his statement. te nee “Ee Rca a ee , Se oe 
-.-. For the reasons: abeve stated, the’ déeision of the. + Deparusent ree 8 
= “yersing. dismissal: of. the: proceedings will not be disturbed and the Eg 
motion to that: extent is denied.” The. Commissioner’ S decision, howe). on 

re ever, dismissing © the ‘proceedings was not final and: it is ‘proper for 9 
-. the ‘Department to determine. whether. or hot: the charges have. been Boe 
" sustained.: Under paragraph: 5, Circular 460° (43. CFR. 222. ge the. Ee 

. charges. are. accepted as true uniess the entryman or claimant denies ~  - 

_. them under oath ‘or submits § a statement of facts rendering the charges: 
-.,. immaterial or fails to appear at the hearing. ° ~The: entryman admits: 
in his motion that he acquired. the property ‘which: he is charged with | 


owning by inher! itance from his father in 1924, and he has also admitted = 


| that he did not. dispose. of it until. 1987, | rie 
- In view of. the: law. expressed by the Department, the fact: ‘that. he. Dey 
does not. now own the property is immaterial and. so ‘much ‘of the. 
charge as alleges. such present. ownership i is mere ‘surplusage. . Having : 
admitted all that is essential to show that his entry is invalid and of | 
THO: effect, and having. failed. to. show. that. the. charges are. immaterial, = ee sg 
| there. is: no issue of fact: that requires. a hearing. | The charges. ae ee 
= therefore held’ sustained: and. the entry should be canceled: : PPE 2S 
We should point out that the only. agency. which. can » afford the ap: ee 
7 pellant, any, relief is ‘Congress. Rare y, Waa: a 
na As above modified the. previous departmental decision i is ‘adfteniell a Monee 
oes a ea re ae UM persie a 





BOULDER CANYON ACT . 


“Opinion, September 21, “1940 


ae ar "-RecraMation—Howsriiad—Sotomes! PREFERENCE. u ee ee 

ae Lands in the Gila Project, ‘Arizona, are not qabieet' to’ the veteraris’ piefereneé en ‘ : 
provision. of section. o: ‘of. the Boulder. Canyon ‘Act of: December 21, 1928. (45. : 4, Pees 
* Stat. 1057 ), although, that. act.was. adopted. -by,:the. item of. appropriation - Por 
the Gila Project in. the Interior Department purcrabon, 2 Act, 1988: fact af : es ae 


Angst 9, 1987; 50 Stat. 564, 596): 


— 
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Kas, Acting Sclicition:. ee | whee | Pee ee ae 
~The question whether. public lead eats on aaa ‘chided! within oak. 


- ‘es Gila Project, Arizona, are subject: to the veterans’ pregerence. pro- = 


Pina vision of section 9 of. the Boulder Canyon. Act of December 21, 1928. 
. ...¢45. Stat. 1057), has-been. submitted to me for opinion. oa 
“The Interior Department. Appropriation’ ‘Act, 1938 ‘Gait of ‘Angast i: 
“. §, 1987, 50 Stat. 564, ee contains the following item es, the : 
ele Gila Project: . t 


Gila: project, ‘Arizona, $700.0 000: ae Gila oe including” “thie: waters. to far 


_ Cv dtverted and: used thereby and the lands and structures. for. the diversion and | oa. 


- storage thereof, to. be subject to the provisions of the Boulder Canyon Project Act | 


: of December 21, 1928, and subject to. and. controlled by the provisions of the | tg te & 


Colorado River Compact signed at Santa Fe, New Mexico, November 24, 1922. ae 
-_ fence 9. of the Boulder r Canyon Project Act, » supra, provides as pies 
z “ahat. all’ lands. of the United ‘States: found: by. the “Secretary Ge the: teen Roe 


es to be practicable of. irr igation and reclamation ‘by the. irrigation works authorized ©... a | 
e ae herein. shall . be withdrawn: from public entry. . . Thereafter, at the direction ‘of oa ; 

+ the Secretary ‘of the Interior, such lands— shall be ‘opened. for entry, in. tracts. Se uak 

7 -. varying: in size but not exceeding one hundred and sixty acres,.as may be:de-.9. 
-- -termined*by the Seeretary of: the’ Interior, in accordatice’ with the ‘provisidris® Oba. 2 


“.the reclamation law, and-any such entryman sball pay:an equitable. share in. ia 


- accordance with the benefits received, as. determined -by. the said Secretary, . of 


ae the construction cost of said canal and appurtenant structures; said payments. eo 


~. to be made in such. installments and at such times as may be specified. by the ae 


>. Secretary. of the Interior, in accordance with the provisions of the said reclama- : 


a : tion law, and shall constitute revenue ‘from said project and. be covered. into the . = : 
. fund herein. provided | for: ‘Provided, That all persons who have served. in the: 


7 o United States Army, Navy, or Marine Corps during the war with. ‘Germany, the ~ er | 
a war with Spain, or in the suppression of the insurrection in the Philippines, and 


who | have been honorably. separated. or ‘discharged’ therefrom or - placed in the Ce ee 5 “ 
- Regular Army. or Navy ‘Reserve, shall. have the exclusive preference right for. . 


a period of three months to enter said lands, subject, however, tothe provisions. 7 ms Bee 
_ of-subsection (¢) of section 4, act of December 5, 1924 (Forty-third Statutes at. 


pane Large, page 702) + and. also, SO far ‘as practicable, preference shall be giv en. _ to . ae : 


ae persons in all construction work. authorized. by. this act: a ae mt 


‘Thus it appears that: Congress, i in making the appropriation ioe the be ie oe 


ey, ; “Gila proj ject in the 1938 act, adopted:the. Boulder Canyon Act. “When 7 = : 
8 statute isso adopted, onle such portion 1S. adopted as. relates tothe 


particular subject. of the. adopting’ act, and as is applicable and. eo 
es appropriate thereto. 2 Lewis’ ‘Sutherland Statutory Construction, eras 


Sections 404, 405. Gadd vei cGuire, 69 Cal. App. 347, 231 Pac. 754; . = - 
a State v. Manon County, 170 Ind. 595, 85 N. E. 513; State v. Board of 
a. Commissioners, 83 Kans. 199; 110 Pac. 25 Cillesby v. Board i of Com- Hy 


. missioners, 17 Idaho 586, 107 Pac. 71; 


“Jt will be noted, that the: second sentence out sostion' 9: of the Boulder a 


~ ae : | Canyon A Act sees for: the Disc | ae certain. Jands for entry. oa 


oe a ee . ge Be GTA: PROJECT. LANDS ee eee ee ee 
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ee “Manifestly, tt the: provision n applies only to such innde as are , subject oo base 
_.°.* reclamation and irrigation by the All- American Canal and. appur- - oe 
tenant. works, for the. ‘payment, te be made-by: any.entryman.is dnnited Kee ee 
=a to an equitable share in accordance with the benefits received a a 
oof the» construction: cost of said canal and. Sppiieteuant aire: ake 
Sap ee tures * * #. -Trrespective of the adopting statute, this pr ovision = 
io of the ainidiee Canyon Act cannot be held to have been carried over 


ss ‘into. the 1938. Appropriation. Act, for. if: an attempt. cwere - made HOGS 


© | make it applicable to lands in ‘the Gila project, it would mean that © > 
- . ‘the payments to be made by entrymen of lands‘in that project would 
_’. be limited by the: benefits they receive from the All-American Canal, =.’ 
~~. and-as the entrymen. of Gila lands receive no benefits from that. canals. °4: 


| no payments would be required of them. Such. a construction- of ahs . 
statutes would be absurd, for in no instance has Congress, provided - , 


~. for the: teclamation of ‘lands’ without: imposing a requirement, that n 
the entr¥men thereof shall make some payment. therefor. ee 


Not only does the. element. of absurdity moilitate against a conclusion hae 


a that the.clause in. question. is applicable to Gila lands, but the fallacy : 


- of such a ‘conclusion is further demonstrated by reference to the prin- -. °° 

| ciple of statutory construction which dictates that. where an adopted 
statute is referred. to merely by words describing its general character, 

only those parts of it which are of a general nature, or which par- ens 


ie ticulaly relate to the subject of the. adopting statute, will be. construed. : 


as. adopted into the latter, in the absence of a clear intention to adopt ft ee 
miter the whole act. . Hutto Vv. Walker County, 185 Ala. 505, 64 So. 318. “Aso | 
has-been pointed out above, the provision of section 9 which provides 
os for the entry of land. under certain conditions is not: a. general one, oe 
ea but. applies. only to lands. irrigated from the All- American. ‘Canal. It - ae 
does not relate to Gila lands, the subject of the adopting statute, and ae 


E bs any attempt to establish. auch: relation. gives rise to. an absurd. con- ue ioe 
~. elusion. . Finally, there is no evidence that Congress intended to. adopt ea 


: : the entire’ Boulder Canyon. Act, for not: only. the: provision. relating = ~ o : 


oe -. to payment for the lands, but other: ‘provisions of the act as well, ce ae 


ee - Inipossible of application. to. the Gila project. Oe as nee 
os _ Accordingly, it is clear that the provision of section. 9 relating. to es 


- ee ’ “ entry and payment for the: lands in the Boulder Canyon. project is. roles . 
neither applicable nor ippropriate. to ‘the Gila eee and cannot. ‘he oe 


os : held to have been. adopted.” : aes 
| The clause in. section 9 which poavides for. a. ‘pibtererica vee ore A 


, a entry. for war veterans: is a proviso to the provision which, as has just og : | : 
been. shown, fails of adoption. The adoption. of the antecedent. clause oe 


oe . | having thus failed, the adoption of the-proviso-must likewise.fail. Poe 
ce Accordingly, it.is my. opinion. that the veterans’ preference provis - 


a _ sion of of the Boulder r Canyon Act. was not k aaonted by. the Interior De: — 


a ‘ eet 4 
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Approved: 


lose A. a. Wuerz, iS ge Bete 3 at ane et Mece eee 


U nder Seoretary. 





CITIZENSHIP. STATUS oF INDIAN EMPLOYEE 


- Opinion, October 21, 1940 


Pee vuperar, Eucrrovens—INpIANS—CrrrznnsHrp—NATURALIZATION. / wee a. 
..&. foreign-born Indian, ‘an enrolled member of an. American Indian ‘tribe. ‘and. aces 


on 
: 


AG - partment ‘Appropriation re fer 1938 aiid: as 5 there's is no other. stat- . 3 E > | 
3. ute-that -would serve. to extend such preference, it” follows: that. fhe: ee 
o Jands i in the Gila, project are not. subject thereto. eee ee ee. 


“<. the son of. an alien father and. a citizen mother who obtained her citizenship oe ee 


: - | “on June 2; 1924, while he was a minor, is a citizen of the United States, pro- 
ae. vided he was residing i in ‘the United States on June.2, 1924, or. r established his. ae 


os te permanent residence: therein prior to attaining majority. sed ge Oe 


: -Kuras, First Assistant Solicitor: af 


... You [First Assistant. Secretary]. have. “requested -0 once. again. omy. ane 
i. eee as to. whether. Harry W. Ritchie, : an: enrolled Indian member of - | : 
_. the Wisconsin Potawatomi.and an employee of the Office of Indian, 
. Affairs at the Great: Lakes Indian Agency, Ashland, Wisconsin, can be’. 
> legally. compensated. out of funds cee anger) byt the Interior De- oe 
ae partment Apropriation 2 Act, ‘L941. - 


States, provided that’ he was edn in ‘the United States on. Tt une 2, 
“1924, or else that he had established a permanent residence therein at: 
some time subsequent. to J une 2, 1924, but prior to November 15, 19285.. 
oe ee Ina memorandum to you dated d August 2 21, I exprened. the opinion 
COP re that Harry Ww. Ritchie | oe cre te e on 
mots * ee ee was not. a person in the service 5of the United States on June 2 18, 1940, oe i- et 
de te who being eligible for citizenship had. theretofore filed a declaration of intention eles 
¥ Ste. become a citizen, that he does not owe allegiance to‘the United. States, and: 
02) + that: he: theréfore- cannot. be. compensated. out. of. the. Interior “Department. appre: Ls 
one __priation: of: 1940-41, ; : se MO) Ei Nea Sr ee a eee ee | 
: ~~ However, in, that escrandan I eas qualified the. conalasion ron 
“reached by stating that. “a contrary result might be re ached if it could’ 9° 
_». be shown that Mr. Ritchie’s. mother was living on June 2, 1924, and 
..- "that she was an Indian woman. born. within the territorial limits of eae 
apa _ the. United States. Pe ES ae ae 7 ; ys ules: 
/* Tt now, appears. tea an affidavit. ree at - ‘Ctandoii;. Forest Ne oe 
i? County, Wisconsin, by 2 Bitehie; father of "Barry WwW. Ritchie, Ri es 
ae that. the former cee a ee ee | | fe 
ee cla * was married to-one Clara Henry, a | member of the Ottawa rane ee 
: Tribe, who: was born at Pinconning, in the. State of Michigan, in,the year: 1882; ee ‘ ‘. 
car that there was. : born: of said. maeaes the following children : ‘Valentine Ritchie, ne J. 


oa x . 


Fy a 8 Benen et Be ook 


ae a 180). “erriz WSHIP. STATUS. OF INDIAN: EMPLOYEE a a aah ee : 


October cae ‘1940. , a, eee a on Pe anes DEST 


: ae Maréh; 5, , 1902; ‘Harry Wilford Ritchie, Born November 15, 1904, who reside oe 


hele . oO int Town of ‘Lincoln, Forest County, State of Wisconsin. s a gb hd 
fe “eM nat: the said Clara: Henry’ Ritchie, his wife, was an. Indian’ woman born in ines felts @ 
‘United States: and. living: on: June 2, 1924, she’ having died October: 25, 1980, at 20 


_..said Town.of Lincoln, andis now: buried in the pols at the Town. of: vitae eae 


oe Forest County, Wisconsin, 


~The act ‘of April. 14, 1802. @s Stat, 155), cme inte: ‘the Re- ee 


ae “The children of persons Who: have pest ‘duly: iaturalized arider. any law of Mine a os 
wen Unitea States, or who, previous to the passing. of any law on that. ‘subject, by-the. - eae ee we 


"vised: Statutes: as: Revised | Statutes, section 2172, reads” in. part, age 


| Government of. the United. States, may ‘have become citizens of any. one of | ‘the : 


ee States,. ‘under the laws thereof, being. under. the age’ of: twenty-one years at: ‘the | as 
time of the naturalizaion. of. their’ par ents, shall, it pieces, in. the United: SO ore 


be considered. as’ citizens thereof ; hea) a | 


Section. 5 of the act of March 2, 1907 (a8 Siat 120), provided Lhe as 


: - | following: 


. “ A child born without the “United States of ‘alien: jaca shall’ be. decmed’ a 
ee citizen of ‘the United States by virtue: of. the naturalization of or. resumption Of. ° 
es American. citizenship: bythe. parent, where’ such. naturalization: OF. resumption ; 


takes place during: the minority ‘of such. child. The citizenship. ‘of: such. minor | 


child shall begin at ‘the time such 1 minor * child begins: to: reside: ; bepmenently in ane ae 


United States.. 


Section: Yy of the act Lot £ May 9 A, 1934. (48 Stat, 791 i), amended the act | : tS : : 


| - of March 2, 1907, in ‘the following: manner : ee 


| oA child born. ‘without the United ‘States. of alien parents call be : deémned: a 23 
citizen of the. United States by virtue of: the: naturalization of or resumption . of z 
~ Ameri ican citizenship by the father or the mother : Provided, ‘That such naturali- ie : 
zation or. resumption shall. take. ‘place’ during the: minority. of such. child: “And: pete 


Provided further: That the citizenship of such minor child shall begin five years 2 
ee. -, after the time such minor child begins to: reside permanently in the United States. een a 
on et has. been judicially declared. that. both. Revised Statutes, section _ Oe. 

eo ate, 2, and section 5 of the-act.of March 2, 1907; prior to its amendment i 
Cee i 1934, “were ‘operative and that. the first ‘section was. applicable Oe. ae “at 
Oe foreign-born minor children dwelling i in the United States at the time = 


= of the naturalization of the: parents, while the second applied, to chil-. . oe 


dren who were absent from the ‘United States when the parent wag 
easeae naturalized: but “who. later came tothe: United States: during theirs. 2240". 
ee - minority. ‘United States ew rel. Patton v. Tod, 297 Fed. 385 (Cc. . Boe tae 
eo By 1924) ; see also 38 Op. Atty. Gen, 217, 38: Op. ‘Atty. Gen. 397.: yee 


~ s In-theé case of Jn: re Citizenship Sintis Of. Minor Children. Whar ' foe 
uM, other ‘Alone. Becomes: Citizen Through Naturalization, O5 FB: (Ad) 7 


210 (DCN. ); it was held that the provisions of the act.of Septem- ae ae 
ae ber’ 22, 1922. (42° Stat. 1021), enabling married. women to.become 9 
ee naturalized’ independently. of their husbands, did not mean that’ the 5 

ao 7 words. “parents” in “Revised Statutes, section | 2172, and. “parent”. ia ee 


ie oe BR _ DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR. (TE ae 


1). oF ee 2 8 . a ge ae ; bes heel , nes | = - 2 : me ee. : oes re a eke 


te action. 5 of the ve of March: 9, 1907, were to be naderstood io include: eS 
ee the ‘mother where the husband: and wife. were living together and the = 
wife secured. citizenship prior to the husband. Inthatcaseitwasheld = 
.that:in the cireumstances‘above mentioned: the citizenship. ofthe minor) 
child continued to be. governed by: the citizenship of the: father. The .- 062 = 
--* ‘eonclusion reached in this case was followed for-many years by. both” ho 
othe State Department. and the Department, of Labor, and in.386-Op. = 
ae Atty. Gen. 197, the. doctrine of the case-was. ‘expressly recognized. and 2 
es ~ approved. — However, ‘where the mother was the sole. living parent or ace 
had been divorced and awarded the custody of the child, it was con- Aa 
oa -sistently held before 1934 that she was the. “parent” within the mean- -_ 
ing of Revised Statutes, section 2172, and of the act of March 2,1907.0 
<1, See Petition of Drysdale, 20 F. (2d) 957. (D- C..8: D. Mich.) ; Inve 
Lazarus, 94°F. (2d) 243 -(D: C. N. D. Ga:) 3 Roa v. Collector of Cus- 
toms, 28. Phil. Rept. B155 ‘Kreite v. Belrensmeyer, 125 Tl. 141, ITN. ‘E. ; ee 
(282; Vat Dyne on Citizenship, p18. | | 


Despite the Citizenship Status case, supra, qhichs was ; decided ‘in 


ne 1928, it. has been held that section 2 of the act of May 24, 1984, herein- _ : ; 


before quoted, by substituting the words “father or mother” for the 


word “parent” in the 1907 statute, had the effect, not of changing the 


~., meaning of the act. of March 2, 1907, but. rather of clarifying the earlier - 
—  Jaw.. It-was accordingly decided 3 in 1936 in United States ex rel. Guest. 
v. Perkins, 17 F. Supp. 17 7: (D. C. Dist..Col. ); that the naturalization 
of a mother prior to 1984 conferred citizenship upon her yoinor son .— 
-- even though the marital tie of the mother with the child’s father had 
not been-terminated. It is to be noted that in the Guest case Revised 
a is ‘Statutes, section 2172, was not discussed and that the court applied : the 
ae amended act of 1907 to the. petitioner despite the fact. that the latter. - 
"was permanenly residing in the United States-at the time when his. 
-.... mother became a citizen and that therefore, according tothe Tod case,” 
Oe ~ Revised Statutes, section 2172, rather than the amended act of 1907, 
~~~ ghould. have been applied.” Nevertheless, assuming “that Revised Stat- oer 
oie utes, section 2172, and not the amended act of 1907, is the statute which 
+) js properly applicable to the situation.of a minor. residing inthe United =. 
States at the time of the naturalization of the parent, it would appear eters 
tase that, even so; such a minor becomes a citizen. by: virtue of his mother’ By ee 
oe naturalization albeit the latter may have occurred during the continu- 
Sa “ance. of the. marital status. It seems clear that the reasoning in fhe ee 
“s - Guest case, although Revised. Statutes, section 2172, as distinguished 
oe from the act of March 2, 1907, was not ‘specifically. eaended by the act ae 
ae “of May 24, 1934, must logically be extended to the construction of the 
word: “parents” ae Revised: Statutes, section. 2172: ‘T will not pursue — aes 
this line of argument further, however, for it.ismy ‘understanding that ae 
-"° the Bureau of Immigration and Naturalization, both before and since = 
lee its: transfer t to the ah ala of J ustice from the @ Department ¢ of Laa- - Aa 


ss “October 26, 1940. 


. vember 15, (1925. - 


ra. “In expressing my y opinion a as. . to ‘the cua of Hany Ww. Y. Ritchie, : : 
- jt iste be understood that the views expressed.do not refer to, or include, | 


| the case ° of Valentine Ritchie, the elder brother of tarry W- Ritchie. 





UNITED ‘STATES ° v. | FRANK HERVOL 
| (ON REHEARING) © | 


"Decided October 26, 1940 


aS Homisrsns- ~Restonnce RequigeMenns. 


"Since the: homestead law. contemplates: cat the ‘entryman establish his home ree 
-on. the. entry, his. mere. personal presence thereon is not alone sufficient to ae 
“comply with the homestead law when he. maintains a 2 family home elsewhere. sit ee 

es Practice—Moriow For REHEARING. ee te ae single 

7 - Motion for rehearing’ will. not. be. granted where there ; is no showing: that: a a a, 

a4 question of, vital, ‘importance is: involved, or. that: fair minds could not, from’: Kone: 


sh oe eee ie follawea: the actual ruling? in ‘the Guest o case and now -w recognizes eer 
a ae ~ that: the naturalization of the mother prior to 1934—at least: where the il): 
Pilot ehild-is-not. living. away from the mother and. in the sole custody. of ite 185 
_.. alien father—has the same effect upon the status of the child as s does: : 
oo the naturalization of the father,  - a 
_-. . Accepting, therefore, as I do, ‘the itithority of the deaision | in. United Ce 
se States ew rel. Guest V. Porking, supra, and of the ruling of the Bureau re 
‘of Immigration and Naturalization, I am of the opinion that Harry . —- 
Soe WY Ritchie, who was a minor on June 94, 1924 (see Wis. Stat. of 1989, 0° 
eae ES sec, 819.01), is a citizen of the United States.” It must: appear, oo is 
ee ~ course, that Mr. Ritchie was. dwelling i in the United States. on: June 2, : : . oe 
1924, or, in the alternative, that he. had established. a permanent resi- Pe: ue a 
dence in. the United d States at some time between ie une e2, 1924, and No- | ee ea 


a ’ the testimony: previously adduced, come, to. the. conclusion. complained of, or 


; : “where,. without. any. reason for not. then presenting such facts; no: facts are : : oe os 
a af ‘alleged in. support of: the. motion that: could: affect the decision complained, of oes aes 


ue a that might not have. been presented: at: the previous hearing. - 


cree Mrnpeneiat, Acting Assistont: Secretary: Po ee eee 

ae - By decision A. 22168. of. April 26, 1940, the Assistand (eae ae 
the Interior affirmed the decision. of: thé en ie of the. General). oe 
a - Land: Office. holding for cancellation Frank Hervol’s original stock-... 
-*-paising homestead entry, Las Cruces 050244, under the act of Decem- 
> ber 29, 1916 (39 Stat. 862) ,'on Sec. 14, T. 27 S,R1W.NMP.M, 0 | 
oe: New Mexico, on the grounds that Hervol had failed to. ‘establish. and: ee 
.." maintain residence on the land at least seven’ months each year for =, 
2 three: years. and to establish. and there maintain: his home as required Pe 
ee by the homestead. act. Revs. Stat, sec. 2291, 43 U. 8. O ‘Secs. 162, By. aes 
Se ars ; a ee 


‘ = 


a peel ane DECISIONS OF. “THE DEPARTMENT or THE INTERIOR ‘1ST ED oe. 


es "“Heredl’s undated lefter: addressed to the Secretary of: ‘the: Interior . ae 
oe and received on August i. 1940, is here treated as an informal belated ee 
| ~~ motion | for rehearing. « In: that letter, Hervol stated : aes 


“* T want, to. prove. to. you about my land on. “o” ‘No. 050244 that I aid . gatubiteh : : oe ‘ 
my ‘residence in January | 1935: and lived on it: from Jan. 6 until ‘March - the a 


o os 1th, “And: from ‘June the 10th until: ‘November 15: all in 1935, and: I returned ee ead 
te 2 On. January the: 8th in: 1986: and. remained: until. ‘August 2th. which I did not get» 
ao poets for. And I returned on. J anuary 15th 1937 and remained until October Da Les Te 


‘The reason my wife and. children stayed in Texas was: because I had: 6 children 


a e in school.. My home is 30 miles from school. and I. could not. send. them from | me ‘ 
~~ heres I did not farm in Texas as. they. tried to prove. I have not’ done. any Beis, 


- farm work since 1912. because of my health, °°. 20, 


fo. We have put every thing in- the jand we had. “Which - was 27, 00 2, 700%} ~ = re 
e dollars and I. cannot give it up now. | a 8 


The entire: record has again. ua carefully: reviewed. The caight” nae 


es at the evidence produced at the hearing tends to support the conten- > 


| Ee tion: of the Government that: Hervol was not present. on the homestead. . 3 
for a least: 7. months. each year for 3 years.’ But even if Hervol was oe - 


“8 actually present on’ the land during: the periods’ he mentions in: his — : 
letter, the evidence is clear. and he fully admits that his. wife. and 
family remained: in. Texas where he had. farmed for some 13. years. 


‘His family never lived on the entry} at periodic intervals he returned ©. 
«to the family farm in Texas to help his wife and minor children | 
market the crops; as'late as 1987, the third year ‘of his alleged. resi- 


dence on the homestead entry in the State of New: Mexico, his auto-_ 

“mobile bore a license issued by the. State of Texas; and ie admitted. 

_. voting in Texas subsequent to filing his entry: on the homestead. In 

-. ghort, the: evidence. fully warrants the conclusion that his: home, de- 
. spite his assertions that it was on his entry;.% was with his family 3 In. 
~ Texas. | - 

It has- iene one ‘inifoimdy") held “by: ‘hig Departinent ‘that: ee 
“homestead law contemplates that the’ entry. shall constitute the: entry- 


man’s: home and family homestead. | It is manifest that. the’ entry- — - 


-*.\. man: did not maintain a home on his land. to the exclusion of-a home ° a : 
elsewhere, as required. by: the homestead law. “The. personal presence... a 
~ on an entry of the. entryman is not. alone sufficient to comply with = = 
i the. requirements | of the homestead law when he maintains a family _ ae 
esas, o ‘residence elsewhere. Nor is a claim. of domiciliary. residence — con- te eet ee, 
... -gistent with the substantial maintenancé of a home elsewhere. Ben- 
jamin Chainey, 42 L. D. 510, 511 (1918) ; Van. Gordon v. Ems, 61. De 2 res 
ae os 499 (1887) ; Spalding. Vv: ‘Colfer, 8 L. D. 615 (1889) ; Bates’ v. ‘Bisselly. 
“" .9 Ta D. 546. (1889). ~The fact that his children were still ‘going oo ere 
he school. and therefore made it: necessary for his family to remain-on =. 
his farm in Texas ‘is an understandable, but not a legally sufficient =. 
pr ‘reason for his failure to take them to the land. on which Le made Peet 


et ee ee os “GORGE Te “THORNE ee eee 


- October 31, 1940 


i . tee ‘and there establish hie familial. ie in. , compliance: with: the eo. | 


homestead law. ; Of. Spalding v. Colfer; 8 i. D. 615, 617 (1889). 


‘There.are other reasons for denying the. motion’ for’ ‘rehearing, 


: ~The Department. may in its ‘discretion grant such a. motion. ‘in a 4 - 
oe public interest or to. correct. a substantial - injustice” ‘or error. But ae ae 
_.. it’ does not. lightly. do. sO, | ‘Hervol’s: motion: should be denied for adie eee 


_. following reasons: 


ve at) At does not iron is any rT or + ééntzolling. pacshon that. was : oe 
not fully and. carefully | considered ‘at the time the decision com! 


a ‘ plained of was rendered... Gobb- V. Crowther, 46 Li. D. 473. (1918) 3 i ERE 
_ Shields v. M eDonald, 18 L. D. 418 (1894) 5 Walle We ae 26 Le Dota 


> BYT (1898). | ee, 
BQ), phere. dig no eee that bane ide aight ‘not; oe thes = 2 - 
testimony adduced at the: previous hearing, reasonably come-to the... 


_ conclusion reached. by the Commissioner of the General. Land Office, | 


~ or that the decision. complained of is clearly ‘wrong and against-the |. 
: palpable preponderance: of the: evidence.” Cobbv. Crowther, 46 L. D. es 
473 (1918); Dickinson v. Capen, 14 LD: 426 (1892); Guthrie 


- » Lownsite. ve . Paine, 13 LL. D: 562. cee Seita v. ‘Walle; 6 Le D. 299. pars 


(1887). eee 
“v () The cis’ Hercol now ‘states. in he letter: are: aeely ‘thes 
| contentions . he. advanced . at the. previous . hearing. No facts ‘are_ 


: ‘alleged’ in. support of: the motion for. rehearing. that could affect. the a 


se decision complained of that might. not have been presented . at the. 


“previous hearing and no reasons are. given for not. presenting ‘any - a 
such facts at that time. Van Gordon v. Ems, 6 L. -D. 422. + (L8EE Re 3 
ee we Guthrie Townsite v. ‘Paine, 13 L..D. 562. (1891). aro ees 


+ Ascordingly, J Hervol’s: motion. for rehearing is is ‘denied, 


"GEORGE i ‘THORNE 


“Decided October 84, 1940 


- ve Riva] Puoor AMBIGUITY 1 IN  ENTRYMAN'S I Find PRoor. | 3 Soe a ee eed 
Where a-homestead entryman’s: final proof is. ambiguous’ “S0- ‘that it is ‘not. oa, Pees 
a clear whether. or. not he had complied. with the homestead’ Jaw, and where’ ee! Se, 

he. may have, in. fact, fully compliéd, . he will be given an opportunity to. Ss 


Thake a proper showing. as. to, whether. he actually had complied.” 


7 , Baines, RESIDENCE—FAILuRE TO Fine Novice or ABSENCE From THE LAND: 


Denied. a. pea 


The purpose of 48 CFR 166.38, requiring an entryman to ‘file notice at i Pe eee 
ae local land: office. of, the time he departs. from and returns to his entry, is. oo 
ss to assist the General: Land Office in supervising pending homestead entries. ce ee Fe - 

od Failure to file such notice on taking leave Of absence may impose. a. heay- a ge 
one ai burden on _the entryman in n making’ a Se g- showing: a as to his resi- ° caer 


7 


oa 


ee 86. "DECISIONS: OF THE DEPARTMENT or THE INTERIOR | (873. eee 


dence, but it. will foe in‘ the ordinary Cae; forfeit his privilege of taking es - 


_ Proper leaves. of absence. 


Honnsteap Erey—Compuramton « OF Ruswence—Date OF > ALLOWANCE: OF » Eyrey. eee ae 


An entryman is under. no ‘obligation to establish residence: ‘until 6 months ‘after, 


: the date -his entry is allowed. Hence, where an entryman established resi- : 48 
dence ‘in August. 1932, but. his entry was not allowed. until. May. 1938, his Sigg ie, ds 


.. residence ‘may properly be counted from the allowance of his entry and 


ee : ay he need not be = Cnereed with any absences: between Angst: 1932, and. May. © os 7 


_Hossreap RuswEncp—Mmrrany Cxeprn. a 


An entryman: who has served between: 90 anys and cd months in ihe Federal ae | anos 
‘military forces in connection with World. War Tt is. entitled to a residence. ae 


-eredit by eure the ‘period: of his: ‘Federal service from. the. third L rete: ae 
“dence year. ef eos ae: OAS ee a a a a gh 


| Hoxesman ‘ewrmy—Resmenon—MArnrenancn OF A Hour: on. Ta Remy, TO _ aa 


THE EXCLUSION OF A Home ELSEWHERE, 


» AD entryman must establish. and maintain hig. fone? on hig: ice to: the exelu-- eee 


‘sion of. a. home elsewhere in. order to. ee with the homestead law. 


Manoa sit, Acting Assistant Seeretary: 


a ‘This i is. an appeal. from: a decision of the. General Land Office reject- 7 : ae 
ing an entryman’ S offer of final proof ona second. stock-raising home- tes Hace 


- stead entry and, ordering the cancelation of his entry. I agree with fie. 


‘the decision insofar as it. holds the final proof, as it now. appears In: 


: _ the record, to be insufficient to merit issuance of a patent. But I think. = 
- that. the ambiguities existing i in the final proof. testimony with regard 
- to the entryman’s residence did not warrant cancelation of the entry 


and that the General Land Office should instead have required him to 
make an additional showing i in order to clarify those. ambiguities. _ 
On August 12, 1932, George I. Thorne filed: an application. for a’. 


a scone stock-raising homestead entry (Sacramento 027 902) under the. as 


act of December 29, 1916 (89 Stat. 862). His entry was allowed on © . 

' May 19, 1983. He submitted final proof on his entry on March 2,0 

$1989, pursuant to a decision of the General Land Office, dated Febru- 
ary 7, 1939, reinstating his‘entry and revoking the decision of theGen- - 


eral Land Office, dated December 28, 1938, which had canceled his entry, -. 


for failure to submit final proof within the 5-year period required by 


a statute (act, of June 6, 1912, ar Stat. 123, 43 U. 8. A. secs, » 164, 169, , 218 ; oo 
baa 43 CFR 168.1). , aa 
~—-Thorne’s final. proots statements sworn to oo the 2 register of the ts Gy 


ae - ‘Sacramento district land office, sfates that he established. residence’ on ce is = = 
“+ the land in August, 1982, and that ‘he resided | on the land ‘during the 7a “09 


| following: periods: - On i ee oe ee ee 


188) : a = ee _ GEORGE: I. “THORNE. a. ee lees a: 


, is = October. 81, Rane 
ares (a) to November iy 
21988 May- 1 to July. 155 
ae - September | 1 to December BL; 
-1984—Mareh 1-to. August see 


_ September: 1-to Novembab 1; oad about six ‘months, bs each ae 


year. from February 15; 11985, to: March 1989. 


ti fe farther stated. that his absences were “due to the Fuck: that Tt pad os 
been taking care of an. adjoining tract of land and had to divide my 
°. time between the two places.” » One of his final proof witnesses stated 
wees that. ‘Thorne’s. residence was. “practically continuous,” listing the lat- rae 
) ter’s residence each year as: continuing. “all year,” -while the other: final Coe 

mee proof witness stated that. Thorrie had been “absent some “of the’ time,” 800° 


- listing the latter’s residence, as “six months” each year. “The estimates ee 


... by Thorne and ‘his two witnesses as:to the value of Thorne’s improve- oe S 
; ‘ments. are. , respectively, $1, 050, $500, and $710. The report of the Divi- “ . Soll : 
"sion of Tnyestiaations: states that: according toa neighbor of Thorne, es 


| Thorne had made the entry. his home for over. five years. The land 1 igs... en ce 


2 an, isolated. area and is: rough | and mountainous. ‘Thorne has a. 


_. 1-room’ ‘habitable house, comfortably: furnished, and. has made various i. ‘ . Se 
: improvements, ‘estirnated by- the, special agent as being worth $1, S00 


- Thorne stated, also, that. he has \ various household goods and machinery | 


| -s on his other tract: of land." oe oe ae 
‘ By decision. of Ji anuary. 8, 1940, ane General Land Office ‘ejected: : 


ee ‘Thorne’ s final proof and. held’ his entry: for cancelation on. the: ground oo 


that the proof showed. compliance with: the residence requirements of’. io 


- the homestead laws for only 1 residence year and hence did not: fully pe Se. 


comply. with the homestead laws, .From this: decision Thorne filed es 


i his-appeal on'd antiary 26, 1940, alleging that his testirnony either was - : = 


net understood or was misconstrued when reduced. to writing. at the. : : Pans 
Sacramento. district. land -office. ‘He states. that’ when he gave his 


ae testimony he presented. his record as a soldier in the United States ee ee 
8 Army, showing that he served about 314. months, and that in addition. ee 
an he then stated that. he. was on his homestead i in: 1934 for. not. less than «| ee re : 
6 months from -and after February 15; 1984.. He avers that since -- °° 
March 2, 1989, when he made his final proof, he resided: on the land ao 
as: continuously to September. 15, 1939, and that during’ that period hee. 
has, as evidence of his good faith, made about $500 worth of permanant: eet 


. improvements on the. homestéad. - | ee aes 
’ Under the public land laws and tis regulations of this ‘Deparinisnt Pet n ee 


«| anentryman must éstablish residence within 6 months after the date 
—. of his entry. (43. U. S.C. sec. 169; 43 CFR. 166. 24, 168.1. yo Such. resi-’, a 
dence must” ‘be for at least: ve thontha: per year since an entryman. iS 
~~ entitled to the privilege of absenting himself from the land for 5 
ie mths, provided he: files. notice at » the local land. office of | the De : 


(598212—45-———15 


ce ae ee 


as : “188 "DECISIONS or THE DEPARTMENT or ‘THE INTERIOR (87. D. 


ae he. dbparta on nd returns to. cine and (48. U. s. C secs. - 164, 2315 5 m 
.  43-CFR 166.38, 168.1.) . There is nothing | in the record to indicate ae 


Pee ~ that. Thorne, at any time when he absented himself from.the land, .— 
oo filed any such notices. This notice. requirement, however, should not 
ei be inexorably applied. Its purpose is to assist the General. Land 
Office j in. supervising pending homestead entries. Failure to file such © pe 
=. ‘notice on. taking leave of absence may impose a heavier burden on _ 
os the entryman on final proof i in making a convincing showing as to. his ne 

oe eae residence. But stich failure. ought: not, in the ordinary. case, be held: on 
bye tO. forfeit. the entryman’s: privilege. 6f taking proper leaves. of ab- 
gence. ‘Consequently, if Thorne actually resided on the land 7 months... 


ee : each - year for 3 years; this Department: will hold that Thorne pet % 
a “ths residence requirements of the homestead law. - oo ae 
i In computing the numberof months during ‘which Thorns resided: Ee: 


| os on. his aed It should be noted that he ae a BY months’ ‘residence : 


Ses erelicae it appears < that Thorne V was S anlisted 3 in thé United ‘States 
fate Army on. August 3, 1917, and-was in the Federal service from August. ee 
5, 1917, until he was honorably discharged on November 17, 1917, bye. 
-"- reason’ of: dependency. ° By statute,. soldiers who. rendered. inilitary _ 8 
J service: for not. less than-90' days in: the military. forces of the United. 
£204 > States. in: ‘connection | with World: War. ‘I are entitled to. have the . bon 
~ + “term of their service, not exceeding 2 years, deducted from the 3 years’ 


C. residénce requited under the. homestead laws. ° ‘Act of February 25, ee 


Ce ne 1919. (40 Stat. 1161, 43. Ue S.C. sec. 272), as amended. by: act of April _ 4 
eee a6, 1922 (42, Stat. 491, 43 U. 8. Cc secs. 272; Q72a) 5 see 43 CFR 1811.00. 
ci Thorié. -was.in the Federal. service. for 105. days. A. soldier whose” 
ol ~ military. service, as above specified, was: between 90. days and: 7 months feet 

must reside, on the Jand for a. months. each. year ‘for the first: and s “ 


| ~ second 3 years: and, during the third year, for as many. ‘months as,added 


ee to his | service, will equal. 7, months. 48 CFR. 18f.2; Mary Elizabeth | i 


ae Toland, 48 L: D. 236. (1921). ‘Thorne j is: clearly sutitled to be credited ~ » 
gg ee AWE 105. days, or 814 months, of residence in fulfillment of the x resl- ae 
a “dence requirements for his third residenice- year. | ae 
| -Thorne stated. that: he established residence on he jand $ in: wots. oe 


vee! 2 1932. But: he was under no obligation: to establish his residence until mee 
6 months after May 19, 1933, the date his entry was allowed. Alcor = 

coe oy Barlow, 26 L. D: 588. (1898)'; “Shook v. Douglas, 26 L. D. 3 ee 
vee (1898) ; Baker vy. Rambo, 93 Li: D. ATS: (1896) ; Abbott v. Kelley, 20.- sa 

~ L. Dz 295 (1895) ; “McNamara ve Orr, 1s Le ‘D. 504, 506 41804) 3 a 


ae Fletcher v. Brereton, 14 LD, 554 (1802). 7 oni 
_ His residence may ‘therefore. ‘properly | be" ‘couiited: ne May 19, oe 


oo | “1933, and he: need. not. be charged. with any absences between August ok 


ee | a A - 1982 and i May] 19, 1988. Simple calculation, based on, ‘Thorne’ S estates ne 


PM, ae ee ee | October 31, 1940 -. Cnr ee ao eS 5, 


oy : : caret, 


<a SS Granta on. final ‘proof, shows that: he was on ne lana during the frst se 


fe 2 year (May 19, 1983, to May 18, 1934) for 814 months. Se eee 
As to his: second: residence ‘year. (May: 19, 1934, to May 19; 1985), ge igs 


ae _Thorne’s. final proof. stated: ‘that he was.on the land in 19384 from = 
— March. 1 to’ August i, from September 1 to November. 1, and about Ge 
es oe months each. year: Fon: ‘February: 15, 1985, to: March. 1939. -Thus, eS 
_. -from May 19,1934, to August 1, 1934, is 2 months, 13 days, and frome 
oe September 1, 1984, to -N overiber’ 1, 1934, is 2 months. It. does not os 
: 2) appear | ‘from’ the. mecond however, whether, between the dates of 9. 
». February 15,-1935, and May 18, 1935, Thorne resided on.the land: fore 

: the: additional, 2 months. and. ita days which’ would: be necessary to = 


total: 7 months for. Thorne’s second residence year. Neither Thorne’ ee : es 


> final proof statement: that he resided on the land’ during 1935 “about Tae a : 


- 6 months a year” nor his. allegation on appeal that he was on his. 1s 
- - homestead in 1984: for not less than 6 months. from and after. Feb-. oe ee 
. ruary; 15, 1934, Is_ sufficient: to. obviate. this. ambiguity. and Tone eee 


~ should have: been required to clarify it. 3 | 
A similar. ambiguity: exists’ with repard | to his paca éziderive yeaa: . 


(May. 19, 1935,-to: May 18, 1986). It 3 is tot: clear from his. final proof : + | 
statements: ‘whether any. ‘part. ‘of: his ‘six. months. a year” ’ residence ae 


i occurred. within. his..third residence: year so that he’ could receive — 


_.. othe necessary. 31h months’ residence credit. which, when. added tovhis . 
- 8% months of. military. service, will constitute. the required’ seven ts. 
‘months of residence credit which must. be shown-o on n his third residence ere 


ee jamin Chainey, 42 L. D. 610, 51. (1918). 


blots ee , 
It should: ‘Einther: Be. ‘noted: that’ . Thorne’s "prevent fal iprodt’ det 





7 quires further clarification. not. only. with regard to the dates of his. \.” oa 


_ > actual residence but. also with regard to’ whether or not. the house} ee 
on the: entry. was his “home.” In ‘view of his’ statements that hese" 


“divided. his time between. the homestead entry and another tract. of {22 : 


es o : land, and that: he has’ household goods on. that. other. tract, Thorne - a) : 
Pas should: be: required to. show that. he- established. and maintained hig. 


- home on the entry to. the: exclusion ‘of a home elsewhere, as ‘required » ~ ae 


ae by. the homestead law. . Rev. Stat. sec. 2291, 43 U. S. C. secs. 162, 164; ee 


ee see United States v. FF rank Hervol AS 22168, April § 26, 1940; "Ben- ae 





~The, ambiguities 3 in, ‘Thorne’s s final: “pr00k are aah that. it is not shoe iPS! 






oe lear whether or not. he. had i in fact, complied with the homestead laws: lasts 
—..° For all that. appears. in the. record, however, he. may have, in fact, |. 0° 
se fully complied. ‘Hence, in view thereof and in view of his allegation! ao 
ie Dom. appeal that, his testimony. may have been misunderstood. when he =: 
~~ made his final. proof, I am ‘of the opinion that he: ought tobe given (0 - 
ee the opportunity. to. clarify the ambiguities now ‘present - in his final ae 
= Proof. Anstead) of ejecting Thorne’s final “ptoot 's and: eanoeling. his). oe, 





Sy See aie? Sg setae te, ales . Rees, gent ge rei Ase. Ome Set : i. Pane ‘ : i ae Se id itl, On gs Po -, i 
- toon a eer P ay wae, et Maca geet a te ig AS ates Ae ee moe “) 4 oe SO ee 
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op entag? ae Gaal Lana Office: odd ne required Thorne a Giles 7 is 





yaks is further showing’ to clarify the. aforementioned doubts. | Its decision 3 is. | “i, 
: accordingly reversed with directions to require Thorne, under penalty. ee 


7 _of rejection of his final er and cancelation of his entry, t to make aoe 


noe the showing herein ‘specified: ae . pee sek I, 
= 0s, DEL CASTILLO” 
=. oe one ts sae o “Decided November i 1910 = . : ae ae 


_ Motion for Rehearing January. 30, 9h 


- ° Papen Tstanns—~Taeary oF ‘Deoec | 10, 1898. (30. Stat. - 1154) —Cimex- - oe 


-SHIP- OF. Furrro, 


os 3 
is pe Se 


; a Constmrution aL Law—Fourrssntit _AMENDMEenT—CrrensutP or FILIPINo. 


“The treaty’ of Decémber 10, ‘i898 (80 Stat. ‘1754), dia not wake. the Philippine ae. 
Islands an. integral part. of the United States. | -Undger. that treaty. the. native. Da ae 
inhabitants of the Philippine Islands. were ‘impliedly denied American-citi-. 
~ zenship: until Congress. by. further ‘action should signify assent. thereto, “ : oe 


‘The. Fourteenth: Amendment to the Constitution. of the United States does not : a 
mnake ‘a Filipino ipso facto:a citizen of the United. States., Nor: does’ it follow | a 
‘from the fact that. a Filipino enjoys certain: civil rights under’ the Constitu- Ba < 


‘tion. and owes, allegiance to the United: States that. he is a. citizen. thereof. oe 


“ =f Quazmicartons OF Homnstrap ENrryMaN—CrrizensHiP. oF Esrapivo. 


Ce eke oA person. born in the Philippine. Islands. of Filipino. parentage. is: not-a ‘citizen: Se 
OP ea oe of the United States. and, if he has not’ filed. his. declaration of intention, to ie ee 
-° pecoine a: citizen of the United States in’ the manner prescribed by the nat: | 
ee aa uralization laws; is not. qualified under section 2289, Revised. ‘Statutes, cea ak 
aa U. §. C, Secs. 161, 218a, to. make an entry under. the Enlarged Homestead av ‘Bag 


Act (act of February 19, 1909, 85’Stat, 639, 43 U. 8. C. ‘see. 218), 


| e  Deciied by Menvinwaty, Acting Assistant Seoretary: aes 
: Rehearing’ denied by CHAPMAN, . Assistant Secretary: | - a on 


Jose ‘del Castillo has appealed from a decision. of the “Cinianisdiesies a 


at =o the General Land Office rendered. February. if 1940; which held for . Ae 


ace : : rejection his: application, Phoenix. 079396, to make. ealatied. home- ee 
eee entry. of the Ei See: 35, Tad S., R12 E.G.&S: R. M: 


.- "Under the provisions: of ‘section 2289, Revised. ‘Statutes, 43 U. 8. C, ; 
ee secs. 161, 218a, only. a person who is a citizen. of the United States,.. or. 


mer a _ who hie filed his: declaration” of intention to become a citizen, is’ oe 


z qualified to. acquire any sight in public lands under the. enlarged — 0 . 


oe ‘homestead law. 


Se They applicant: alleged. in his acplication, ica am’ a So citinen: of the’ ee 
ao ae United States, born in the United States territory of the Philippines.” ae 
| - Based ‘ypon: information from the Immigration and Naturalization ~~ 
~ "Service to the. effect that: a. person ‘of the Filipino. race born in the | ae 
of Philippine Tslands does not  equire. citizenship’ ati birth unless his ee 


ee oe : ae tone Oe TOSE, DEL CASTILLO. a oe PO) eAQH Es 


— ‘tadioe. was a : citizen’ of the United States at, Me time of his: Beth. a oe oon 





fg 


ON ovember 7; 1940 


aS athe. Philippines, in- ‘which event he may. have acquired, citizenship. ~, eo 
under the | provisions of Revised Statutes; sec. 1993, the Commissioner: ~ oe 
see *. required, the applicant. to show the. citizenship of his: father, and if | eo 
-~ Vis father is’a citizen’of the United Stites whether « or r not, he was a ao: 
_. citizen at the time-of applicant’s birth. ; ce 


—The- applicant: has. appealed. . In: ee ‘donube: on. anes ‘Ge: oa 


e . oe states: that. he. was. born, in ‘the Philippines on: March. 26, So where 
oe 19035 that “He belongs. to the. post- -nati class. of Filipinos who. were - ee 
hae Meas after the civil: ‘government. of the Philippines. was. established. yee 


a : Me Bs 8 | Tt must be inferred, therefore, \that. the. applicant: and - % ae 


| his parents. are native. Filipinos. - ‘The applicant: does. not: vnat 2 : | 
oe, that he has declared his. intention to become « a. | citizen in the manner oo 
3 “required by: the naturalization laws. . ae as oe 


-The applicant. has formulated . éertain: propositions “6b ae a oe 


: : assertions of fact. and contends from these. that: he is a citizen of the —~ Ve : = 


- United States and entitled to make homestead oe under the ie Bybie: ee 


a land laws: s These are as: follows: 


: - teenth: Amendment. to the Constitution, 


L The. appellant is. a citizen. ‘of. the United States by birth ‘under ‘the Four- Bh pg a ss 


JL A’ ‘Filipino, » not citizen - of . the. ‘United States, is. an odemiertean' Haifonal: eae 
owing | absolute - allegiance. only to. the. ‘United. States and ‘ig’ entitled | like aos 
; citizen of the United. States to'a ‘homestead’ entry. in an. open public land.: s 
| ETT. “he: policy . and. ‘practice of the Federal Government admit the right’ Of: 
Filipinos: to. the. right and privileges and.” ‘immunities of the: ‘citizens. of — 


. United States, including. ownership - of: land. 


ia IV. ‘The: ‘statutes governing the. disposal: and | granting of: title to the “publi, | 
land of the. United States extend to the Philippines. - vue ie 1 fe 
OM: Allotment to. native’ Filipinos’ of ‘United States. piiblie’ ands: in ‘the Philip. nine 


“pines by acts of. ‘Congress . implies: a ight” to. al. allotment. of public. a A be ae 
ae wherever it is located, especially: ‘in States carved out: of. ceded: territories. | aa 


; JVI. To: ‘dény. F ilipinos: right : ‘to a- homestead ‘entry or. title to ‘public. lana: a a at 
| ‘the continental United States is to admit the right of. the -Philippine Govern- : 
a ‘ment. or the Island Legislature. to. deny. Uni ed. States citizens rights to. home: 


i: stead, lease, and to mining, claims: ‘in: the ‘Philippine Territory. ae. 


- VIL. ‘The right. of United States citizens to homestead entry, to: mining dlaims, 


- Ns gas and oil teases in the public lands in the Philippines carries with it a. 
oe mutual, ‘obligation of reciprocity to. Filipinos in the continental United States.: 


pee “Administrative. acts” of ..the. executive and administrative departments: of the’ 
—. United States. government consider, ‘recognize. and: treat. Filipinos porn. in: -the . 


ee eer or any. ee Or. possession of the: United States | as. born in. the” 


“The Philippine telende 4 were ee by! path to ‘the: United: States 


or om Article III of the treaty of December 10, 1898 (30 Stat. 17 54). The - : - - . 
territory. ceded by this treaty did not become an. integral part. of the. . 


oe : United States. Downes v. Bidwell (per J ustices White, Shiras, and — 
ee McKenna), 182 U. 8. 2d, 287 to 34d ouee “Article Ix of the: frenty 
ee a that. 3 


rare 
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The civil righis and political status of the native inhabitants: of the: oni 


zi _ hereby ceded to the United States. shall be determined by. the Congress. 


Speaking: of this clause ‘i in the treaty and: clauses, of — treaties, . a - 


J ustice Brown i in Downes v. Bidwell. (p. 280) said: 


“In all these eases. there is ‘an. 1 implied denial’ of the right. of ‘the inhabitants to- a= ae 
American citizenship until Pe eaa by. further action. ‘Shall signity its assent aaa, 


» thereto. 


By the act of March 2, 1917 (39 Stat, 951), as anended by d the act a ae 


ean 27, 1934 (48. Stat. 1245); persons born after: April 11, 1899, in 

~ Puerto Rico, with certain exceptions, were declared ‘to be citizens OF ee 
‘the United: States, but- the Department. is not aware of any law-or = 
statute, nor is any cited, conferring American citizenship. on the native — a 

~ inhabitants of the Philippines, In fact, as is well known, Congress has «. 
- provided for the recognition of. the independence of the Philippines, - 
~~ and the relinquishment of control, sovereignty | and. jurisdiction there- a 
roe “over after a L certain: lopee of time. Jet. of J january: 1, 1983 ge Stat. Parnas 


61, 768)... ae veg 
The sgouset of on appellant inet he is a ‘citizen ce thé: United | 

- ‘Staites and comes within the purview ‘of the Fourteenth Amendment of — 

“the: Constitution - with: respect to’ citizenship, declaring that “All per- 


- gons born or naturalized in the United States, and subject to the juris- i 
- diction’ thereof, are citizens of ‘the: United ‘States and of the : ‘State... 


wherein. they reside” (italics. supplied), for the reason that he’ 
was born J in territory subj ect to the jurisdiction of the United States, | 
Is unsound. The court in Downes v. Bidwell, supra, spealcig through us 
J ustice Brown. (p. 251), said of, the words above quoted, 


‘Here there is: a limitation. to. persons born. or naturalized. in the: United States ks 


~ which is not extended to persons: born in any place. “subject ‘to. their jurisdiction.’ a 


In United States ve Wong Kim Ark, 169 U. &. 649, 682. (1898) par 


- court said: 


“The ‘real object" of the: Fourteenth (Nmendnlent of. the: Constitution, - in , quality - 
“ing the words, “All persons born in the United States,” by the addition, “and sub- 


ae “Jeet to the jurisdiction thereof”, would appear to have been to exclude, by the few- =. 


re : est and fittest words, (besides children of, members of the Indian tribes, standirig.. | : An 


in a peeuliar relation. to ‘the National Governmenit, ‘unknown. to the common: law,): Aa s Pe 
“the two. classes of cases—children born of alien’ enemies in hostile occupation, and P 
children. of. diplomatic. representatives. of a. foreign. State—both. of which, as has. hers ; 
» already been- shown, by. the. law of: England, and by our. own: law, from the time. ee ee 


of the first settlement. of the: English. colonies in. America, had. been recognized Bo 


“exceptions | to. the fundamental rule. of citizenship by. birth within: the ‘country. a oe 
Calvin's Case, 7 Rep. 1, 18b; Cockburn .on Nationality, 7: ‘Dicey Conflict, of Laws, aa ee 


ATT; Inglis Vv. Sailors’ Snug Harbor, 3 Pet: 99, 155; 2 Kent Com. 89, 42. 


<The ‘other’ propositions of. the. appellant do. not. require ‘extended Pas 
eon ‘It suffices to say it does not follow from the fact that-the ~~ 
- appellant as a Filipino enjoys certain | civil.rights under the Con-- 
stitution and ¢ owes = ene to the United States that he i is. a ) citizen — ee 


“ 


ier os 1901 ne eae ee oe a = ‘JOSE DEL” CASTILLO oe a eee 8 oe 


N ovember qt 1940. 


ia ae dherso?, that i it is ee true that the public fand laws of the United Sates fs xi ae 
a aie extend to the Philippines; that the Department is not aware “of; any 2s 
policy or. practice, nor -has any been brought to its ‘attention. by thos 
cos appellant, where: the Federal. Government. has: considered and dealt ae ae — 
with’ Filipinos. as having. the status. of citizens of the United States. = a oe 


no ‘tn 28 Op. Atty. Gen. 370, 871. (1901); it is pds 3 


~ The undisputed. attitude of. ‘the. executive and legisiative. depertatienta of Tee no nce 


ssa agracunaent has been and is that the native inhabitants of Porto Rico.and) a 
wt the, Philippine Islands. did not become citizens of the United States. by virtue ms coe 
Of the’ cession of the islands. by. Spain by means of the treaty. of Paris. Sh ener Se es 


— The’ Attorney General has also held (23 Op. “Atty. Gen. 400, 402 (2901) Coe 7 


es that. a Filipino seaman. is in no sense a citizen of the United States. oe . 
The fact that in the Census of 1940-a question. is" ‘framed reading, ae Pe 


OTF born inthe United States, g give State, Territory, or possession” ee. | 


a implies. no judgment. that. a Filipino j is & citizen, as. the question. may . Cee 
~ “yell: be’ considered. as applying: to those possessions. -where. the status . 
ORs citizenship has been: conferred: on. ‘its. inhabitants, asin the. case of. eee 
aS Puerto. Rico. ‘Even if: such. an. ‘implication. 1s permissible, it has no : 

ae force against the considered. opinion of the Supreme | Court. Po ce. 2! - 
‘Under the admissions. of the applicant: as to his race. and nativity, oe 


: Revised Statutes, sec. 1993 has no application to the case. 


A" goo The: applicant. is not: qualified: ‘to. make. homestead. entry, and 1 his - : oe - 
ee Application should be finally rejected. Meee oe ee 


As modified, the ¢ decision of the Commissioner i is s affirmed. 


“MOTION FOR REHEARING 


* Motif. 7 eo 


“This isa. “motion ioe rehearing of the Deperinane g erin hes a 


“S ‘November %, 1940, upon an appeal from a-decision of the General Land - | 


Office. “The Depar tment’s decision directed that Castillo’ Ss application » | - : ve 


oo (Phoenix 079396). for an enlarged homestead entry on the E14 Sec. 35, oe. 8 


7.14 S., RB. 12 BG. & §. BR. M., Arizona, be finally rejected on. the" 


“ground that the applicant, born in the Philippine Islands of Filipino. iar se 
ae -parents, is not a citizen’ of the United States: and. therefore is -hoti: 6 US yp 
aes, qualified to. acquire any. right 3 in public lands under the enlarged home=" A ae 
- Se erscaes law (act. of February 19, 1909, 85 Stat. 639; 43. U.S. C., sec. 238). ae 


Before examining the:merits of Castillo’ s motion for rehearing, | eer ae 2 


ceeete take note of the fact that it was not’ presented to’ the Secretary of Ce 
oe the Interior. within the time ‘limits’ “prescribed by Rule 83° of. the. eae 
a Departmental Rules of Practice (48 CFR 221.81). The Department’s ee ae 
‘decision was served on Castillo on November’ 25, 1940. Castillo’s = 
fa motion: for rehearing ‘was not received by. this. Department. wntil Deo). 
—--eember’ 80, 1940, 35 days after his receipt of notice of the departmental» oe 

decision.” To be sure, Castillo dated. his motion for rehearing een eu 


os _F aibet 20, 20, 1940.” a "But Rule 83 provides that, “Motions for ot rehearing ae 


-Castillo’s first proposition is. clearly without. merit. It is settled 


gt 104 "DECISIONS: OF THE DEPARTMENT oF THE. INTERIOR tora. D. : = — 


aes before the. Secretary . tiiust: be filed within. 20 days after receipt: of aay 
< notice. of. the decision complained of eS “No: reason or excuse 
_-- » for. the delay i in filing the motion is aiiartots a the exercise of my «=. 
ne ree ~ discretion, however, i shall not page. my. decision ‘on the: ‘technicality eae : 
of Castillo’s failure’ to file his motion for. rehearing. within the pre- : we 
ee ‘scribed time limits but shall render my. decision | on n the merits. of his a 
os _ motion for rehearing.» 7 | | | eae 
os he issue in this case is ighetion or. not, ane moe 2089, avid pales 
sue gee ee Statutes, 43 United States Code, sections 161, 218a, Castillo j is qualified, Ley 
| oe ‘asa citizen of the. United States or as one ‘who hada’ filed his declaration . 
~r>. of intention to become. a citizen, to acquire any right i in. public lands Cae 
“in Arizona under the enlarged hortiestead law, supra.) 80)° soe os 
a oe In support of his motion for rehearing, Castillo has filed’ a massive | a 
wy poore -page brief contending that heis qualified tomakesuchentry. Ihave 
os". "". carefully examined and studied his numerous and often inconsistent ~~ 
cose allegations, contentions, arguments, propositions: of law and cita- 
ced tions of authorities. _ Most. of them are completely irrelevant. to the © >” 
 "". dgsué in this case. His. only relevant contentions are those in which | 
ge . he urges (Ly that he j is a.citizen of the: United States, and (2) that. rene 
oo. even if he. were not. 4. citizen of the United States: he is as. much, _ ae 
ae entitled to make an enlarged homestead entry on public lands in the’ 
feo ees United States as isa. citizen of the, United States. or. one who has fay 
cae » filed his declaration of intention to become . one, | ee 
pee ~ Castillo states that he was born in the Philippine Islands of FWilipias. cot ate 
ol parentage: ‘He does: not. allege’ that he has filed his: declaration .- ©» 
i ke of intention to become. a citizen or that either he or his parents have . - cs 
Aus ce _. become. or were at’ any. time. citizens. of the United. States by. virtue os 
OF procedure under the naturalization laws of the- United States. cs 
ae, or. by, virtue’ ‘of birth: within: ‘the continental. United ‘States. 


ee bayond dispute that inhabitants of the Philippine Islands. are not, . °° 
PE ee A virtue of that. fact. alone, citizens:of the United: States. ‘To be sure,’ 2 8S 
Le - inhabitants. of the: Philippine Islands who were. subjects: of Spain | ea. 
on April 11, 1899, who did not! elect to preserve their allegiance to. 
oo Spain ancordance with the provisions of the treaty of peace between 
-- the United. States’ and. Spain signed. at. Paris. on December 10, 1898, - 
See S e and’ who. have not. since become. citizens ct, some other country; are. 
oe "citizens: of the Philippines. Act of August 29, 1916, ch. 416, sec. 2,89 
- . Stat. 545, 546, 48-U. S.C. sec, 1002... They owe ‘allepiance to. the: eae 
os United. States: Act of March. 94, 1934, sec. 2(a) (1), 48 Stat. 456,00 
a ne 48 U: 8: C. sec. 1232 ( a) Goes ‘And: they are subject. to the: protection ; ee 
Ae of the United States... Act of March 24, 1934, sec. 2. (a). (14), 48 Stat. 2 
Lo 456, ABT, 48 U.S. C.-sec. 1239: (a) (14). BUT, they are not citizens © ee 
nk 8 Or the: United States.” 89 ics as Gen, No. 15, i aly 16, HBTs 5 Bee ea 
ee a 8U. S. C. Sec. . 888. hos Li eae | ee 


acer 


: . November 7, 1940. 


The. facts ‘that Castillo enjoys certain rights adee ihe: ‘Gonstitus.: ae Le 


ion and laws of the. United States. and OWES. allegiance. to the United — 


| "States, or that Castillo’s ‘parents may. have fought: against: Spain. dur- 
ing the. Spanish. American War or may have become citizens of the. 
| ‘Philippines, does not make. him or them citizens. of the United States. 


Equally clearly, Castillo’ S. ‘second proposition | 1S. wholly: devoid of 


: Revised Statutes, 43. United States Code, sections 161, 218a..- 


No. error’ appears - in the. Department’s decision ‘of. November: ee 


he, “1940, which: would in any way warrant. granting: Castillo’s. motion 


~ - for: tebeating: ‘His. motion is therefore denied and. the decision i is made : . : © 
- final. oe 2 ae , “ia Se eae 


Denied. 


| “INDIANS Nor TAXED" INTERPRETATION oF CONSTITUTIONAL 


- PROVISION 


5 m 


= Opinion, November. 7, 1940 


-Wxo ‘Arg. ots ae foe aL ee ent | ae | aoe 
“Indians. not. taxed” | are :Tndians’ or: pan iéet to taxation. : Sines ‘all Indians’ 


are today subject. to. Federal taxation, there are no. more: “Indians not taxed”. ae a ee 
(. 


within. the meaning of that phrase’ as it is used’ in Article. I, section 2, clause 
8 of the Constitution and section 2 of the Fourteenth Amendment. ae 


: 4 Mancoro, Solicitor: 


~My opinion. has. beer roqtiested as ‘td ‘the method of determining’ ne ci a 


é a “Indians not. taxed” within the meaning of the Constitution: and. 
othe F Fourteenth Amendment. thereto. pane 4 section 2, clause 3, of 


- “the: Constitution provides that: 


Representatives and. direct. Taxes shall ‘be: “apportioned. among the’ ‘several 


a States which may be included ‘within - this: Union, according to their. respective: 
‘Numbers, which shall. be determined by. adding to .the whole. ‘Number. of free - 

pane ~ ‘Persons, including those ‘bound to Service. for. a: Term. Of Years, and excluding 
Bee Indians. not taxed, three-fifths, of: all other. Persons. ae os ee ae = 


~The. expression, excluding Indians not taxed, is found i in Take Four: | a 


: teenth Amendment, where it ‘deals. with the. same subj ect. under. the 


“new conditions Produced | by. the. emancipation, of. the. slaves, _ ap : ES oe 


as - pears therein, as. follows: 


~ Section . 2. “Répreséntatives’ shall. Ee apportioned ainong he ‘several: - States © 


ae . : : acorn to their respective. ‘numbers, connie the whole number of Persons | in, 
ey each. State, excluding Indians not taxed. ete ole Se ee ean a ee 


~The: meaning: of this phrase as it-was used i in the Constitution must... 


et, “Be deduced largely: from our knowledge concerning the. purpose. of the. 


a ie clause and the eee sees the: Indian: tribes bore to the Federal _ 


F 7 - 
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oe ee “INDIANS NOT TAXED ae ae - 


ae? “merit. since it 1s contrary, to the express provisions of section 2289, Ss \ 


.omé 


™h conte 
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:  Géverntipnt at the: Gane ‘of ths adoption. of the Constitution. ti the a | 
~ - debates of the Federal convention of 1787 we find no discussion which © oni 


-would throw any direct light: upon the meaning of the phrase nor do | | 


We, upon: examination of the writings of Madison and the other par- 
...-tieipants-in the convention, find other than the merest reference to the © — 
... existence of such a phrase. On the. other. hand, the problems or ap-, sae 
%, ... portionment: of representatives: and. direct: taxes. ‘were ‘the. cause. of ange 
great debate and extensive writings. In view of this, it: is. only’ ‘rea- 2 ae 


sonable to assume that the delegates: to the convention were so: clearly a 


oe 3 cognizant of the meaning of the: ‘phrase’ “Indians not. taxed” ¢ as eu a 


a a render any ‘consideration of it unnecessary. pe ae 
In the debates over.the apportionment ee seprecenteees | in the a 


lower house. two. principal methods. were urged with great vigor... 
Tere. “ue One would have. apportioned the representation. of the States accord- — . 
“Sing to the relative ‘property. ofeach, thus making property the basis ~~ 
—--. of representation. This commended. itself to some persons,. because 
~~." it would introduce a ‘salutary. check into the legislature ‘In ‘regard. -< 
ae Foto: taxation, by securing In some measure, an equalization of the - ae 
elas ~ public burdens by. the voice. of those who. were called to give ‘more | 
- + towards the common’ -eontribution. Story on the Constitution. (Sth : 
Bo eS eday p. 465) 3.4 Elliot's Debates. (Yate’s Minutes), 68,69; Journal of 
a ee “Convention, 11th June, 111; 7d. 5th J uly, 158 ; Jd. 11th J uly, 169.2 It. 0-6. 
-.. reflected a favorite theory of the American people. that taxation ought 
Se. Or 20! hand. in hand with representation. . But, since an. apportion- a8 
(ment. based. upon property did not commend. itael?. for.a variety of. 
4, > Peasons.to ‘the. convention, it was dropped in. favor of an apportion- os. 
- sment, based on numbers, which secured at the same time against © 
er “unequal and. oppressive © direct taxation.. This was. -accomplished cose 
ed. ye providing that direct taxes, as representation, ‘should-be appor-. 
-*. tioned on a basis of numbers. The. theory underlying this method ~~ 
~., - of apportionment was that the number of people in each State should —- 
be the standard for regulating the proportion of those’ who are to. De, 


— “Fepresént the people of each. State. The Federalist, No. 54.. eS 
The apparent intention of the convention was that representation a 


wae aT ‘the lower branch of the Congress be. apportioned according to the 


~~ number of people. who constituted the. community of people. of the | 


| United. States. This. community included noncitizens, among whom aed 

--- * were aliens, persons bound to. service, Indians subject to the “laws of 
s)  the: Government and slaves, as well‘as citizens. ‘Since all were within... 
“the: United States and. ‘were subject to the laws of the Government. of. 
'. + the United States, all ‘were considered ag entitled to. be represented — a 
ets oe a that Government. ‘Indians, members of sovereign and’ separate ©.) 
..*“eommunities or tribes were outside of the community “of people of the . 
oe te Uutel States ¢ even though they — be located within the  BeOgts. cae 


A 1” mh 


. A508 Be eee ce “INDIANS, ‘NOT. “TAXED” a 3 oe eee = 
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; - phieal boundaries of] a Si Their status was “well described tty S 
Chancellor: Kent when i in. 1823 he said: ee OF ee 


Though horn: within our ‘tertitorial: ‘Limits, ‘the “Indians: are donstdered: as he ane 


ae bom under the dominion of their tribes. They are not our ‘subjects, born within re 


ee the: purview of. the law,. because’ ‘they. .are. not, born: in obedience. ‘to us. . They. ; ne ey 
~~ belong, by birth, to: their own: tribes, and these tribes: are placed under - our™ 


o \. proteetion and dependent. upon us; but ‘still: “we recognize ‘them: as national | ose i 
aos eae eommunities. | In this situation’ we ‘stood in relation. to. each other, vat the com- 300 
- -mencement of our ‘revolution. ‘The American congress held a. ‘treaty with the. 


‘Bx nations, in. August; 1775, in the name and on behalf of the United. Colonies, os 


| > and a. convention: of neutrality was: made. between: them. “This. is a family oa 


“quarrel between. us and: old England,” said. the agents, in the name of. the aoe oe 
 eolonies; “you Indians are not ‘concerned in it. We desire you-to remain at =". 
home, and not join. either side.” “Again, in. 1776, congress: tendered protection — - go 


cand friendship to the Indians, and ‘resolved, that no Indians should be-employed =< aa 


as soldiers in the armies of the United States, before the tribe, to which they . eas 


‘ » belonged, should, in a national council, have consented: thereunto, nor then, with-- 
-. out. the. express | approbation | of congress. ‘What. acts of: government, could. oe ew 
more clearly aud strongly designate these Indians as totally detached ‘from our 


: re bodies: ‘politic, and.as earn and Independent communities. uGeodell, Vv. Jack- nee pe 
ea, 20 Johns. 698, 711. ee ee ae oe 


To describe these Indians a were: not’: a pate of. ihe community. at 


ee . | . poole of the United ‘States the phrase “Indians not taxed” was chosen. : : oo | ; 
'. 'Phe reasons for the choice of the particular phrase aré easily surmised. ee 


e It reflected, first, the. prevalent. notion that taxation and representation “s aes 


oe a should’ go ends in hand. It. reflected secondly | the fact that 1 ina less» eee 


- complex system of Government taxation: is the principal. criterion of. « = 


governmental authority. No oO. more significant attribute of the.” ‘con- a ae i 


= dition of the Indian living in his separate and. independent com 


os munity | could have been chosen. ‘Being outside the control of: either. oe 


State. or Federal’ Government, he was al. “Indian: not. taxed”; and a 3S _ : 
since he did not bear. the financial burden. of the. Government, he-was. 0) 


oe Tot entitled to > representation therein. United States. We K ag ane, 118 alee 2 : 


a : ~The éonidition of these! Indians as a eal) re from: the. com- ee, 
see cmunity of people of the United States had not changed, by’ the time = 


of the adoption of the F ourteenth Amendment. Their exemption from o>. 
a “the application of State laws had. been. affirmed by the Supreme Court. oe 

~ “ON, more than. one. occasion. Worcester Ve Georgia, 6. Pet: 515: The oo 0: 

Sane Indians, 5 Wall: ve In treaty and. statute their eae ee 


oe a, separate, independent. people had been: observed 1 by the Federal L er 
. - Government. ‘As said by Chief Justice Marshall: | Bie ass 


“From: ‘the, ‘commencement of our. “government, congress. Mies passed, acts: te 


~ oe x regulate. trade and intercourse with the Indians,. which. treat them as-nations, ~~ 
. respect their rights, and manifest a ‘firm. purpose ‘to afford that protection which’ ee ea 
>. treaties stipulate. All these aets, and especially that of 1802, which is stillin --. 
oe foree, manifestly consider the several, Indian, nations as distinet political com: Eon 


ork “198 “DECISIONS or THE. ‘DEPARTMENT or THE INTERIOR TL D. 


| i “Simi: having. territorial poundecte within which. ‘their ‘authority’ is pra! ; 7 ae 
> elusive, | and having: a right to. all the» ‘lands within. those boundaries, which ee, 
.. is not only” pny eieeds but - guaranteed pe the ‘United States. Worcester ve 
eae Ot he do 6 Pet.. 515,. 556. Mae a eee 
a ~ At the same session oft ais oo wich ipproved a ourtasnth - Bee 
0 Amendment, and which. submitted it to the States for adoption, ‘the 5-2" 
oO sle Rights Bill of 1866. was: passed, . Act of. April 9, 1866 (14: Stat. ae 
_ 27). Tt-provided that “ll persons born. in the United States and not 
ey gaby ect. to any foreign power, excluding Indians not taxed, are. eshereby eee 
-- declared to be-citizens of the United States.”. . ae 
~. «Tn the bill as’ originally reported from the J udiciary- ‘Caxaiaiiins Piles 
oar there wereno words excluding “Indians not taxed” from the citizenship... 
es proposed to be granted. Attention’ being called to.this fact, the = 
friends of the measure disclaimed any ‘purpose. to make citizens OL 2) 
"those who were in tribal relations with governments of their own. In >) oe 
_ -order to meet that. objection, while conforming to the wishes of. those pela. 
oe desiring to invest with citizenship all Indians permanently. separated ee Ae 
--.» from their tribes, and’ who, by reason’ of their residence away from, — 
~~ their tribes, constitutéd:a part of the people under the jurisdiction: Ofer ey 
x the United States, Mr. Trumbull,. who’ reported the bill, modified it...” 
by: inserting the words: “excluding Indians not taxed.” What, was ee 
~ intended. by that. modification: epee from ‘the following language Se 
: used, by him j in debate: 5 eee Saar ar ene Beh oe nae 
a aes * * OF, course we éannct. aeetare® the wild ‘Indians who do. ‘not NG ee 
ae hize the Gover nment of the United States at all, w ho are. not: subject to our laws, 
i with: whom-we male treaties, ‘who have: their own regulations, whom we do. not - ae 
oa ake pretend. to interfere with or. punish for. the commission of crimes one upon the eee 
_. other, to be: the subjects of the United. ‘States: in the sense ‘of being citizens. fn es 
sets They: must be. excepted. © The Constitution: of the United. States’ excludes them ine 
os) from: the. enumeration . of. the population: of. the United. ‘States, ‘when it says)... 
Ce that. Indians not.taxed are to. be. excluded. “It has ‘occurred to me. ‘that ‘per- | 
' haps an amendment would. meet the views of all gentlemen, which used these ~~ .: 
so ‘constitutional words, and said. that all persons’ born in the United. States, exclud+. 
a ing. Indians not taxed, and hot. subject. to. any foreign, Power, shall be “deemed. ee 
es. citizens of the United States. * (Cong. Globe, ‘Ast sess., 89th Cong.; p. 527.) re 
ey The understanding of. the Congress | as to the Yneaning. of. the phrase : 
oP as it. appeared. i in- the Constitution - was: expressed by Mr. ‘Trumbull: eee 
oe Tt is a constitutional. term n sed by. the men who made the Constitu- ee 
tron: itself to designate. * ne _ class of “pergons. who 1 ‘were not. sae 
aed . part of our poptlation.” | (Ibid, p. 512:). She Pee er 
Tt is not surprising then to find the following statement i in a. 2 report ae 
: “of the J uidiciary. Committee to the Senate of the United States on the =. 
© 44th of December, 1870, in obedience to an instruction to ‘inquire’ aS. fo 
-:. to the effect of the Fourteenth Amendment upon. the treaties. which foe 
OF the. United. States had age various > Indian. tribes of the country = ba) nme 


f. 4 


ae aa we — a “INDIANS NOT’ TAXED” | coe: tae ee 


es Sys ie “November %y 1940 ; 


ace “During fie war slavery had: been aholistied, and the former: ‘slaves vad: Become ao : ney 
~"" gitizens. of: the. United States; consequently, in determining the basis of repre). os 
oe “sentation: in the fourteenth ‘amendment,. the ‘clause “three-fifths, of. all Otero 
a Bore persons’: is. wholly: ‘omitted ; but the clause ‘exeinding:: the. Indians: not RON a hor 
ee cis. retained. were : | ) ee - : : 
“ Phes inference is. ‘dnvesistible. ‘that. the ‘gnéeridment: was: antended. ‘to recognize ee ae 
ore the. change in the status of the’ former slave. which had been effected during 6.00 
 ., the war, while it ‘recognizes no change in. ‘the: status of the Indians. They Were eo 
se excluded by: the original constitution, and im the same terms are excluded by tg ne 
the. amendment from: the constituent. ‘body, the “people. (Italics: ‘supplied. ye : oe ns ee 
“The exclusion of. the Indians-from the. constituent hody, the people, 9: 
- ae reflected too in their exclusion from the operation of both. State oe 
- and’Federal tax laws. “As at the time of the adoption ofthe Consti-.. << 
bey tution. these Indians: ‘were. not subject. to taxation,. so too were ‘they. Sa . 
_! not subject. to taxation atthe time of the adoption of the: Fourteenth ee 
2 Amendment: This :attribute of. their status remained the same: ands 8" - 
1 was retained. as oe of a | status which Likewise had remained en 
| the same. e cee. 
he Though th ihe: Bint, may ee desir ad to tax < the Tndiand within thew eon, 
borders and though they did, on more than-one occasion, attempt it, <0. ° 
“they were effectively precluded from ‘doing so by decisions of the Su- as 
~~ ‘preme Court. The Kansas Indians, 5 Wall. 737; The New York In-..- 
-dians, 5 Wall. 761: The effect of these decisions and of other. decisions Cone. 
our which: enuticiated the doctrine that. Indian. affairs are subject. ‘bo: the 8 
~ gontrol of the. Federal Governinent: rather’than. that’ of the States 9° 
oo (Woreester's v. Georgia, 6 Pet: (515), has been. to exclude Indians while. °° a 
-. In their. separate cornmunities or on reservations from the application eee 
-. of State laws except as the Federal. Government 1 acl confer -apen the ee 
ie States power over certain subjects... 2 Sia ee S 
Until recent years the Federal Gvarnmiguit, ‘though | it eee oe 
iia, 4 “the power to tax: the Indians, never exercised it. On: the contrary, be 
dt had: always. evidenced throughout its: negotiations. with them an*= 0 * 
_. intention.to exempt: them from taxation. Surveying» the. treaties. - 
made with the Indians, one finds both guarantees of total: exemption a 
—- (Treaty. of September 29, 1817, with the. Wyandots. and. others, | 4 oon S 
JS. Stat, 160). and. ‘guarantees that. the Indians’ should be forever un- 3° °° 
/ a... disturbed: in: the. peaceful possession of. their domain. (Treaty of one 
—-* May 6, 1828, with the Cherokee Nation, 7 Stat. SLLy This expressed = ae 
ara es, intention is particularly significant 3 in-view-of the fact. that contempo-- a 
ba ~~ vaneously with tha making of these treaties the Federal Government. — oo 
ee oe was. establishing a, comprehensive system. of internal revenue, eapplicable, a. ee 
ye gi: to! all people resident: in. the United States, . ee 
-*“As' early as‘1798. the Federal Goverment eee fidpooed. a -dipset . 
ee tax upon real estate and slaves. Act of July 14, 1798. (1 Stat. 597). 0 
_-. In-the summer of 1813 a direct tax was again assessed on real. estate. Se 
Saunas and slaves and Congress laid duties on carriages, a duty: on. refined. ee 
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| 900. DECISIONS or THE DEPARTMENT. or THE INTERIOR, torn. De 


ees “"Wheréver: you find an. article, 2. See a. trade, a ‘profession, ‘or a source of 7 ; 
Noo “ineomie, tax it. ‘Wells, Practical: Economics, New York, 1885.).. - 


Tas ete ae en ie upon “distillers of spititious liquors; stamp dutieg = oe Be 
|! an auction: tax, and license tax upon retailers of wines and spirituous » ee 
liquors. (Dewey, Financial History of the United States, Pelee) s. 

=a) 2 By 1862 so’ many internal. revenue taxes were. being laid. by thie" 

= ~~ ‘Federal Government that: one writer Pramas described ee reyenue ice ee 

- _- Measure of that. year ¢ as. follows: a a ees : 


Pe “In 1861 the first Federal’ income tax was: nae: to. be Pic | 
~ ““apon the annual income. on ery person residing: in the United = 

> 2 Statea:: #2 *."* derived * °°"). ofrom-apy’ * #" * -sourde. 20 

nee pei a “bet: of August 8; 1861 2 Stat. 292, 309). The’ fax 3 Ss 

was: ‘increased - in 1862 and in 1865, decreased. in 1867. and. finally Ce, 
ee abolished in 1872. - Devry, F inancial ae of the United d. Sate? om 
oe “Pp 305.) eer ep 
a What. is of Seal eee is ‘that i in no: “instance - were any ‘of i 

= these: numerous taxes applied to Indians, living in their ‘separate : 

me _tribal- communities, even. though, ‘asin the case of. the. income tax, : . 

it was by its prone. intended to ‘apply. to “every person residing . ce 

in. the United States.” The, reason ‘for. the nonapplication. of such 
a tax to Indians was ‘die: same as the reason for the nonapplication | e 
of all laws of general application. to Indians. - They were considered, 

a people separate from the, community. of people of. the. United 

States: and thus it..was not to be. inferred, in the absence of clear 

“and unambiguous: language to the. contrary, that. Congress. intended 

to subject: ‘them to a.law which by its terms’ applied. to every person” 7 

residing in the United States. 2U% v. Wilkins, 112 U.S. 94. The 9 « 
extent. of Indian exemption, from. taxation: and the reasons therefor. te 

Ca PS: $e sia: in an Opinion. of the Attorney General rendered. Stee 

80s a we 7 Z ere me, he ‘ 

- : The: questions: which: seem to me ‘to. be proper for. my. ‘eonsideration. at this in ie : 
o “time, upon the ease and facts as stated, ‘are contained in the third and fourth = 
ee ‘questions’ So. ‘propounded by the. Commissioner. ‘These. two questions. may ee ae 

os “wery. well. be condensed: into: the following: “Whether - cotton: raised in the aca 
oe Choctaw nation, by an. Indian ‘OL that nation, can be taxed in any: collection... oa 
|»... district of the: United States outside. of the: Choctaw country whilst in transitw. 
| _- and. in the hands of the original owner, or. in. any collection district | jin. which . Ae ease 
ee ee dt may be sold by the original owner? © are : BP ae Ng SF Moraes Gee 
co" Our. internal revenue system has not in any. instance or for, any _Durpose | | 
Se. ‘been extended over the Indian country. - eae i at 
= » Collection districts: have been extended ‘over ‘all: ‘the: States: ‘of oie ‘Union . nets 
nas and over all the organized. Territories., But as. to Indian territory held under. 
one a treaty between the separate tribes. and. the United States, whether that. Indian ~ 
-, °° © territory is situated within the limits’ of a State of this ‘Union or an or ganized ea 
: +. ‘Territory, of ‘the. Union, or, as. is the case with the. ‘Choctaw territory, AYMIE 320° = 
: outside: OF any State” or any organized Territory of. the United States, . there. . 


£ he. 


os 198) ee ; ee ae “INDIANS. ‘NOT. ‘PAxED” a oe ree 20h, oe . 


ae * igen no, instance’ in- “which it ‘has been, laid out into districts for ‘the collection 
a “of internal Teyenins,.. aoe de en ee oe ee ee 
car * ee ee ee ers a. See ae ce ae, ee ar oR ey ie 

Cen fe ou am. ‘dearly catia: that. ‘the omission: in’ » the various internal: revenue, laws en 
oe ‘provide. for the organization of collection districts. over the Indian. territory ee ae ad a 
-.- was not. fortuitous.or -accidental, and that it ‘was. the settled purpose of © 9 
bee ies ae ‘Congress. not to subject: the ‘persons. or the. productions: of Indians, existing under: i oe | 
ee . their regular tribal associations, to liability: for any tax imposed | by -the-adts. 0 Se 

or ae the. provisions. as: to- the specific article ' ‘of: ‘cotton. apply. to: Indian. territory, - ae, an ee 
<I see ‘no reason why all the other. forms. of. tax” aaa for’: in these acts: are ae 


| November te 1940 


\ 


i “not equally applicable to. Indian territory. 


We must. consequently, make them subject to taxation in reference to stamps, e a ieee 


Beas income, and descents in succession, as well as for other purposes. 


“2 "he intent of: Congress. not. ‘to include: them in any. sort of taxation 1 ‘ning fo Re Faces 
x is clear enough from the language. of the acts themselves. But all other 90°. | 
considerations. which apply:to them equally, forbid. this idea of federal taxation: |. 200.00 F. 
Their rights are. defined” by, treaties. Shey have | some. of the characteristics of. ae ae 
ae independent. sovereignties... | os ee oe 2S 

~~ ‘They are in a state of: ‘telage: and protection. under the United States, “he 8 
| - ~~ general laws Of. the : United: States, in which they: are not mentioned, ‘are mever’*. 
. understood: to. apply. ‘to: them; . Even: when these. Indians. and. their territory’ aren” 00. 
~. situated: within the bounds of a State of the Union, hey are not. t: subject, to 0: State 
taxation. : oe 


Tn recent cases before ‘the ‘Supreme Court. ‘of ‘the: ‘United States, | at tts, | 


ef t) Ue 


with’ the United States, the. court | use: this asteees “The. object: of the. aes oe 
- was: to. hedge the. lands: around ‘with guards : and. restrictions, SO as. ‘to. reserve? 
‘them for the.permanent homes of the Indians. Cae ee 
ony. order. to. accomplish this. object, they must. be. rélieved. from, every. species ce 
l ‘OF: levy, sale, and. forfeiture ; from a levy: and ‘sale. for. taxes, as well. as 8, the. rime 
: ordinary, judicial levy. and. sale. Bere gg : | aa ers 
_ Again the court: say, in reference. to he tribal: “association: of: te ‘Siawneed ere 
that “they - are: a people. distinct from others,”” ‘capable. of making treaties, ‘sepa-" ae ee 
- vated from the’ jurisdiction’. of .Kansas, and. to- be. governed exclusively by 9-0. 
be Government of the Union. . If under, the control of Congress, from necessity. there 
ean be no. divided ‘authority. If they’ have outlived many things, they have oe 
“not. outlived. the: protection. afforded ‘by the Constitution, treaties, and laws of 9/0 0./ 
a Congress. © It: may. be that they cannot. exist much: ‘longer: as. a ‘distinct people inet se 
__ the. presence of the civilization of Kansas, “put until they. are clothed: with the » °-. .. 
-. ° rights and bound by all the duties of citizens” they ‘enjoy the privilege of total’ - * 
. immunity from State taxation. : And again “As long as the United States PECOBs | ae 
~\. onize their national character, they. are under. the. protection of. treaties and the. ta 
ed laws. of ‘Congress, and their. property is withdrawn. from. i the: een of ‘State, Se es 
7 law. am : “ie 
ae Such is the. well established polfey ‘ot the: United States with regaid to. ‘the Ae Ses 
total’ exemption.’ ‘of: ‘the Indian tribes. from: State taxation... The: tenor -of all the™ . oe Pee 
-. 7. treaties | shows. that. the: idéa. of. subjecting. ‘them. to. taxation. by: the ‘General, Gr ae : 
ee. "Government was never. entertained, and Galea 6 hitherto. it has: never been: a, eet ae 
attempted. oe 3 De eng ee 
a dim, therefore clearly of, opinion, ‘that tha particular cotton i in question: was: fe ee ae 
ees “Heble to taxation under our internal revenue laws, either while in- ‘the Indian. ; = bho a 
country or in transit through: any collection district: of the: United States, Orda. es re 
ha, the ‘collection district. where it may have been found or may have been sold. oe ee 


ae, Op: ‘Atty. Gen. 209-210, ea 


ee ey 
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ae “The Sisein ee in a conn mideed subsequent to ‘the quoted - Eo 
= 2 allo of the Attorney General éntertained a contrary opinion con- © | 
= - cerning the application of a Federal excise tax to,tobacco owned by.” 
ee ‘Indian in the Cherokee N ation. The Cherokee Tobacco, 11 Wall. ~ 
616. The value of the.case as authority has, however, bien, seriously ale 
"+. questioned: by the. Supreme Court in a ‘ater. decision (United States. 
LS a. Forty-Three. Gallons of Whiskey, 108 U.S. 491), wherein a; ‘unani- ne 

“* mous’court’ emphasized the fact that the decision in Zhe herokee {ers 
oe — was. a four-to-two decision with three > members of the court, not ee 


We ee Bebwaen the: date of the ‘Woutieenth, ieained and ae int nee 
a et “the Indian’s. status has undergone a marked change. » This change ee 
“ Stself no -more.than a. reflection of a changed attitude. on thé. part. Of 7 = 
: os Congress and the Court. This attitude has found expression, first, 0 
s*~ in legislation which expressly subjected Indians to particular laws of 
io general | application, secondly,: in‘ the law granting them . citizenship ae 
./ and, therefore, the same ‘civil and. political rights as other. citizens, - 
Land, thirdly, in’ ‘the. recent: recognition ‘on the part. of the Supreme: —, 
ee Court that; Indians are included within the application ofa Federal > 
~ a revenue: law which Be its terms ‘applic to very. Person.t in n the United ee 
ae States. Tear ane 
eee OF these hie expressions of a adage attitude the ane is: s perhaps Se. 
best exemplified by two statutes, one passed, i in. 1885, the. other i in 1887.00 
-!~ Under the 1885 statute it was. made a Federal crime ‘for one Indian. © 
..to:murder another Indian‘on an Indian. reservation. . - Act.of March 8, 
J 91885. (28 Stat. 385, 18 U. S. C. A. 548).° ‘This law also prohibited. - 
. manslaughter, Tape,. assault with intent to kill, arson). burglary, and 
~.- Jarceny. In later years. notorious cases of robbery, incest, and assault ~ 
with a dangerous weapon. resulted 1 in the piece-meal addition of these 
three offenses to the Federal Code: of Indian Crimes. Act of March 
_. 4,1909, (35 Stat.1151), Act of June 28, 1982, (47 Stat..336). The 
of “4887 statute, known. as the General ‘Allotment, Act, provided, among = 
"other things, that. when. tribal lands ‘have been individualized’'the: =. ~ 
~~» individual parcels shall be inherited in accordance with the laws of © 
ao : the. State. - Act. of February’ 8 1887, QS Stat. 388, 25 U. 8. C. A. = ae i 
: vB, et 86g.).. pe ee ee 
Bye gt The sitizadiship act of 1924 gave filler ands more Paes ee i 
Se Bon £0: ‘the rapidly changing attitude toward these once alien people. ae 
<All Indians born in the-United States are by that act declared tobe 
oo - citizens of the United States and of the State in which they reside. °° 
- <0. As citizens they are entitled to the rights of suffrage ouaranteed by 
moe | the: Fifteenth Amendment and they are likewise entitled 'to hold pub-- aes 
Jie office; to. sue, to make contracts, and to enjoy ‘all the civil liberties = | 
ee 8 “guaranteed. to their fellow citizens. “Brown, The Indian’ Problem and Oe oe 
ae _the eee 1930, oe Yale L. J. 307, 314, and ¢ cases. cited. ae 


es oo 
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oe 7. final significant’ change’ in attitude, which. has. a " pantieulen. baa oat 
a. ae upon ‘the question now. in issue, was effectuated by the Supreme oe edn he 
Court in.a decision rendered in 1935. Superintendent’ v. _Commis- | ee 
- stoner, 295 U. S:.418..° Until that : year Attorneys. General and. courts 908 SS 
eee had concluded: as the Attorney. General did in'187 0 that Federal reve=,"" ee 
tue laws. did not: apply.to those Indians who.were under the protecs 9. 7° 
-. «tion of the Federal Government, 84 Op. Atty. Gen. 275. (1924) ; 84 Opes eee. 
| Atty. Gen. 302 (1924) ; 34 Op. Atty. Gen. 439 (1925); 35.Op. AS ee 
ee Gen. 1 (1925) ; Blackbird v. Commassioner, 38 Fy (2d) 976 (1980). are 
_° “dts recent decision the Supreme Court has:so far modified that. Sine ee ee: 
honored principle as to. permit the application: of the. general Federal: 2003 
- Income tax law to the income of individial Indians. “That the decision 
. represents a a fundamental change in attitude is illustrated by the fact. “| 
that the income tax: law of 1928 applied. by. ‘its terms as did. the ime, ) oss: 
“come tax law of 1861 to the “imeome of every person ‘residing 1 in ‘the. 2. < 
- United States” and to: income’ “from, whatever source derived.” In «20° 
-... 1861, however, Indians were not considered: part: of the: people of the. oe 
a United States, -wherias, 7 in 1985, z pecordin to the Bupteme: Court, rt. ‘ 


they were. 


“| Tf the: fact that. all Tdi are: today. subject. to Wedel faxation cee 
~~ gatisfies the criterion established by the phrase “Tndians not taxed ae ee 
_ «then all are certainly entitled to be counted in the apportionment of 
a Re representatives. Whether this. criterion . has’ been. satisfied depends. | ee 
ME ad upon, the. determination of two. ) festions,. which may be formulated. ogee 
ca 3 as follows: ~ a ee ee re ee 
ie Me ‘Does ‘the Coins Tadians Aor taxed” "mean Indians not actually paying: é: ae —_ 


i taxes Or Indians not: subject’ ‘to taxation? 


“2. Does the phrase “Indians not taxed” refer toa a particular taxing ash at oe: 


» These two questions will be treated ; in. order. 


eae & Doss: THE PHRASE “Typing” NOT TAXED” MEAN inviaws. Nor BO 
m ce TUALLY PAYING TAxES OR INDIANS NOT SUBJECT TO TAXATION? =f 
= “Tf the phrase. means Indians not. actually paying taxes it ‘indicates. i ae 
~- an intention.on the part of the Federal.convention to consider prop-.. 0°. 
 “ertied Indians as ehtitled'to become | a part of the community. of people. 
oe ofthe: United. States and: non- “prapertiod. Indians : as ‘not entitled to. hh 
"++. become a part of that community. . fs et 
Be ty Tie fallacy of. such a. construction cannot’ be more s-clestty ¢ demon: ete 
ae crated than by analogy to the Indians who resided within the States, 
and were subject. to the laws of the Government atthe time of the... 
oe. adoption. of the: Constitution. They are the so-called. Tndians. ‘taxed, 55 hy 
+ “ag differentiated from “Indians not. taxed.” Ifthe phrase meant In-..°. i 
bee > dians: not’ paying. taxes, only those Indians within a» State’ wha: aoe 
eee actually . paid. taxes. would have been counted -for. apportionment: eee 
i Aan a vanes In other: words, only, the rey or r propertied Todians: oe 


5982124516 | e we 
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on ‘ould have bean éohhted.- There i is, orev no. pindicancn: that these Colo 
“ Indians were regarded differently: than their fellow whites in.so far) 
“as apportionment was concerned. | The whites were counted regardless oa Rene 
es of: whether they paid taxes as were also. the Indians. The distinction ce os 
between these two groups and the “Indians not. taxed” group was 
that the: former. were subjert to. ‘the tax laws, of the Government a 
_ whereas the latter were not. a ru. Pages : ees, 
~. ° This seems clearly to have: been the ene aie of the Baad oe 
ap BS Ot the. Census. | In a “Report. on. ‘Indians. Taxed and, Indians Not. ee 
7 Taxed in the United States at ‘the Eleventh Census: 1890," : Tr ae ee 
the following statement : ie a Pe = 
| ‘Indians taxed and Indians. ee taxed are ‘terms that can ‘not. be. Aetay wee 
ee interpreted, as Indian citizens, like white citizens, : frequently. have. nothing to 
Ca ee Le Indians subject. ‘to tax: and Indians not subject to tax might’ more closely” oe a 
eS ae the distinction. Soe ae | , a -_ te 


Tt: is. to be. constantly bor: ne in. ‘mind. that Indians living scattered among 7 


ae : whites were counted in. the general census, while Tndians.on reservations, : a 
See undér the eare of the. government,. the ‘Six. Nations. of New. York and the Five . 
Re Sit | Civilized ‘Tribes of the Indian territory, were not counted in the general — Sein 

a in a special Indian’ census. Pe reine 3 9 is ee ce aes 
oo As recently as the census of 1930 ie Hone of the Ceiigus: again ye 
7 a reiterated. its understanding of the phrase “Indians not taxed” i Pied 
ees meaning | “Indians not subject to taxation.” ©. 7 i pe 
5 » This interpretation of the ‘phrase 1s not. only. the. ‘yeasdnable one i nthe 


e : but is, in addition, the only interpretation which can be practically eo 
| ‘adininistered. Tf the ‘phrase were taken to mean Indians actually = 


+. paying taxes, the census enumerator would be faced. with a problem © 
of determining at what. point. ‘between. census periods the payment _ 
of a tax entitled an Indian to be counted, For: example, suppose 
a particular’ Indian had’ paid. a tax in 1932: but. had paid no other - ~~ 
taxes: between. 1932 and 1940." Suppose: i in fact he had paid the tax. 
*in-1982° and then returned to his ‘reservation and remained there 
eee “continuously” from: 1932: until the census ‘enumeration of 1940. Or, cP re. 
>>. suppose that. though a tax had been levied. upon. the property ‘of this 
“. Indian he was. not. obliged to pay the tax until 10 days after the - > 
ae ‘date: of the enumeration. These’ hypothetical questions. are but a - 
ei few of the many: which would ; arise to plague the'census enumerator oo. 
goo ID. the’ event, the phrase. were construed to mean ‘Indians actually — 
= _ paying taxes. In order. to administer the phrase as thus. interpreted — a 
it would be necessary in view of the: many problems that- would arise: 9 
os tO: read into the phrase’ ‘a great variety of implications. This might: =). 
be countenanced only if such an interpretation reflected the. object. ee 
eae of the Constitution’ but here. the ‘object. is not in doubt. It is Te 
sae flected ‘in the circumstances which prevailed at the time of. the adop- one 
ee tion, of the. Constitution: Tt has been | administratively, interpreted eas. ai 
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; ra “in oe light. ‘of ‘thiose circumstances and it has been s so , understood 
ay A by subsequent: legislators. | | 


In the debaté in Congress ¢ on ‘iis: Civil: Rights. Bill, othe objection 


oe  ngtis. made that: the amendment to. the bill “excluding. Indians. not. 

taxed” » from: citizenship would require’ an Indian ‘to. have PEOpOFEY. 

Jets Mpon. which’ a tax.was. levied. ‘before. he could become: a citizen. : To", 

, _ this ahfedtion Mr. Trumbull, author of the amendment, replied.” — 
rane Te The: ‘Senator from. Missouri. ‘understands. it to. be: a. ‘property ‘quali. : 


; cation to ‘pecome. a: citizen. Not. at all... It is a constitutional hae used. by 
_..the men who made the Constitution. itself. to designate *. aS class: of: 


oh persons ¥ who ‘were nota part of our population. * °* * | 


oe m. ae At. is. ‘not’ intended . as a. “property ‘qualification, “That. ig. ‘not ‘the eee eae 
. meaning “of ‘ite: The Senator wants. to know why, if an. Indian cannot bea’ as = ee 
citizen. without. being taxed, ‘should. a ‘white. man .or a negro. be a citizen without.: 


being” taxed. © If the negro or. white man. belonged: to. B. foreign. Government. he. 


would: not: be. ‘a..citizen; we. do. not ‘propose | that he should ‘be; and that is‘all .. 
>. that the words: “Indians: not: taxed,” ae in that connection, mean. (Cong. ote ne A 
Ce oth Cong. ist. sess., D. BT. ).. er tees 


-, Significantly I. find the following Re Eee in. President Jo ohnson’s S. = 


| message to, Congress’ vetoing the Civil Rights Bill: 


- By the. first section of the. bill, all ‘persons ‘born in the United 1 States, and: not’ 
subject to. any foreign: ‘Power,’ excluding: Indians. not taxed, care. declared to -be 
citizens. of. the United States.- This: ‘provision. comprehends the’ Chinese or the’ 


—'» Pacific States, Indians subject to tawation, the people called ‘Gypsies, as well as - o 
7 the. entire : race designated. as. blacks, people of. color, negroes, mulaitoes, and: 
2 persons of “African blood.’ “Every, individual of those races, . -born. in the United . 

States, is by. the bill: made a citizen of the: United States.. at does: not ‘purport 


to declare: or. confer - “any - other’ right. of. citizenship - than: Federal citizenship. 


. ok: {Italics Supplied] _ (Cong. Globe, Ist SeSS., 89th: Cong., De 1679.) 
To. Hin: as to, J ustice Hazlan 3 in the case. of Ue: v. Wilkins, 112 U; 8. 


94; ‘Ofrdintis not’ taxed” meant. Indians not: subject, to taxation. | 


In view of the foregoing, Tam clearly of the opinion that “Indians | ee 
“not taxed” means. Indians not: subject to taxation. sn os e 

ee =e Dozs 1 THE. PARASE “prays NOT TAXED” “REFER ‘to ‘A PARTICULAR | ae 
= mast AUTHORITY ? eee eee : | ia. eee 


as 


“Tt has: -been mebeated: fe the: ov psaie “indians not. jaied™ ‘peters: | 


| — oaly to. taxation by the States. . I find that neither r reason nor decision 
ae a supports this conélusion.. : or 2h Va ee, | 


The: suggested costal « serves ie ‘restrict the meaning’ OF thé, 


. phrase. As such. it violates a cardinal principle of. constitutional: 
ae ~ construction that, words are to be taken in their. natural and. obvious . aon 
“+ gense, and not ina sense cunreasonably restricted. Pollock v. Farm oe 

oe ers’ Loan: and Trust Co., 158. US. 601, 618.. The restriction might 

--. ‘He countenanced. only jf it were in consonance with, the object of the | 
~. Constitution. | Gibbons x. : Qadet, 9 Whit: 1. Tt is: not. AS we. 


tech gs 
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+ have ou. “Indians sok fated: 9 was. a, phracs oe to iscibs Fete Le 


viduals: alo were. outside the community: of people of the United 
States. and hencé ‘not entitled to. be counted in the. apportionment: of 
- Tepresentatives.. The object was not to. exclude a particular -group. . 


~ from representation but. to include all who could reasonably. be. de- — e 


nominated. members of this ‘community ‘of people. Thus, express. 
- provision ‘was made for the inclusion of ‘subject: Indians, as well as. 
of slaves and. persons bound to service. for a term of years. - If: the. 

phrase is ‘restricted. to taxation. by ‘the State it means that: unless. a 
\ yeservation: ‘Indian. ‘subjects. himself to the tax laws of the State,” 
~ either by settling | or by purchasing property within its javisdiction<- 
- he cannot: be. regarded as a member. of the community of people of 
_ the United States, even though he is a, citizen: and.-as such entitled 
*, to- the same. civil and. political status as. other citizens.. ce 

The restricted. interpretation can ‘be founded only. upon the fea 
-ment: that: the: State hag: the exclusive right t to determine who. within its 
_ borders shall be counted among its numbers for. apportionment. ‘pur-— 
. poses. © The argument, however, is fallacious. - It.confuses :a Federal. 


: rule for the determination of the aggregate number of Tepresentseives _ z 
- with a State right to prescribe. the. ‘qualifications of those who would | 


 wote for the representatives. . As observed: by. the Federalist : 


It is a fundamental principle of. the proposed. constitution, that. as ‘the’ agere- 
pate number. of representatives, alloted. to the several States is to ‘be determined 
“by a feder al: rule, founded On. ‘the aggregate number ‘of inhabitants; so the right. - 
of choosing. this: alloted number in each state is to be. exercised. by. ‘such part. 
a of the inhabitants 1 as the. State ‘itself Bey ‘designate. Titles’ ‘supplied Get 
Federalist, No. BAe fis | 


‘The power fe recognize : a person: as. a eaee of the Ces 
oS people of the: United States resides. in the Federal Government 
as well as in the States. :In- fact, it resides, in the most important - 


; i _stanos, exclusively within the power of the Federal Government. — ee 


I refer:to the admission and naturalization, of aliens. The Federal ’ 
. Government. may admit aliens and may. provide. for their becoming 
Citizens: of the United States’ as well as of the States wherein: they - 


“reside: ‘Thus, by Federal action alone, an. individual may be rec-. . 


“ognized as a member of the community: of people of the United States, 


“and.as an inhabitant of a State entitled to be counted among its num-.. 


et for apportionment purposes. . Where, as. in this. Case, the Con- 
‘stitution of the United States. directs that all: people. comprising. the 
- - community of. people of ‘the United States shall be ‘counted for the . 
_ purpose of. apportioning representatives, and where, as here, the: cri-- 
-‘terion for ‘determining. whether a: person. isa member of the community 
of people: of the United States is made to depend: on whether he is 
or is not subject to: ‘taxation, and where it has been shown that. the 


Federal Government has: the: Pees to admit a } person to the « com="; a ae 
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co : : ate oft ie ak of the United States a 1 of the Blade: itis sony - a . : 
a -- reasonable to assume ‘in the absence ofa contrary constitutional Plo ge 
4. vision or legislative intent, that the phrase “Indians not. taxed”. refers Se 


_ to the. exer cise of. Federal. as. well as State power. ° : : eee 
- In the Constitution, provision is.made for the ‘establishment’ ot . or ee 


oe system of internal - reventie by the. Federal. Government... Had therex.s2 2: 
“been. any expression or intention on’ the: part of the Federal Govern- = 
ment to subject. Indians to.taxation at that time or had there been any... 9. 
_.. “indication that Indians. were within the. scope’ of the taxing juris- © =. 
Ge diction. of, the Federal. Government, awe should have cause to. believe an tie e 

Pec hetiy only. State taxation was referred. to. by. the. phrase “Indians not... 8 - 
taxed.” For if the phrase. referred: to Federal taxation. as. well ag? 0" 

“State taxation, and if at the time of the adoption of the Constitution eas 


$4 teat ? thy Ate au, pe 
' i ree : . 
ak : 


. Indians were subject to. Federal taxation, the phrase. would be. meali-° See s 


me : “ingless. as there would have been: no. “Indians not. taxed. *. But, as cee . 


have: pointed out earlier, the exact contrary ‘was thé case. The treaties — ne 


ee ~~ thade by the Federal Government with the Indian tribes guaranteed i 
<> them: the peaceful. and: ‘uninterrupted possession... of: their domain. a 


- Many of the treaties guaranteed total exemption from taxation. And, .— 


ee though the. Federal Government passed both direct and indirect taxes, | 


| _ they. were not. considered as having any, application: to Indians Hving. ‘. es 
Fe SoM their tribal communities. ee 
In view of: the foregoing Tr can. n only. conclude that. ie phrase “In. ee 


- : - dians not. taxed” refers to. Federal. as well ; as to State taxation.’ The .° : ae 
ee. question which las been ‘propounded. to me-may.- then be formulated 4 as SS : 


follows: What Indians are not subject. to taxation? — 


"Since all Indians are today subject, to taxation. by the Federal Gov- . 


: ; : : ‘ernment. (Superintendent Vs. Commissioner, 295 US. 418), there are 2 ey : 


oe no longer. Indians not. subject. to taxation. ~The criterion for- their oe i 


aoe “recognition | as members: of the community of people of the United ee te 
:. ‘States has been satisfied. and they : are, ‘all. entitled to be. counted i in thie. a 
“<.) apportionment of representatives: That some may still be not subject 
to State taxes: does not. alter the conclusion. The position’ of such’) a 

. es e Tndians i is analogous in this regard to that of members: of the United.” oe 6 

. States army who while stationed‘at a military reservation within ao. 

.  State are counted inhabitants of the State for apportionment purposes, ee 
eee notwithstanding the fact that they are not’ subject to the tax laws-of 0 
mead the State. -I perceive: no: reason ‘In. ‘either the. Constitution: or the ap- eae 


a os - pron ahs Broce for: assuming that Indians s should be regarded rr 
: 3 foie Siorenttye | Fes: a : Peet. ie eg ee eee ee ee 
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LENA. M. BEAN, WENDELL a BEAN, JAMES SHELTON, 
| _ MORTGAGEE AND PROTESTANT — e) 


Decided Noveniver 12, 1940 oe 


ee NN . 


| Exmay—Ruwsraremenn, 


ee Bean’ made ‘homestead. entry. May 1, 1980, ‘and obtained: an ‘extension of. time 
aa es , se to submit final proof. until May. 1, 1937. ‘Relinquishment: of ‘the entry was S ek 


. filed July re 1937, together with an. application to make homestead -entry 


a e of the land by the’ son’ of. ‘Bean. Shelton: filed. petition for. reinstatement oa 
of: the entry and a protest. against. the application of Bean’ 8 son, alleging ie 


es ‘that he held a -recorded mortgage on the land executed. by. Bean. to secure a 


at Le, the payment of her promissory note for. $650. with interest. _ Shelton. alleged . Pat 
- that. Bean had: fully ‘complied - with ‘the ‘homestead requirements and.the? 
= relinquishment - and: application was. for the purpose” of ‘defrauding. ‘him. . eee 


i Bale. 98 of Practice. : “Bean had filed: an* ‘affidavit ‘in’ 1935. admitting. ‘that. we 
os she had never established residence on the land. . Held, (1): that: Shelton, not |, 
bee having filed any notice of his lien, had no: basis for his complaint. that he ce 
~" had-no notice of the relinquishment ;, (2): that a. transferee or mortgagee, eat oat 
oe i prior’ to. patent or prior. to submission ‘of. final proof. acquires “no. greater. ~ : 
_ vight or estate than exists in the: homesteader; (8) that. had Shelton re-, >» 


/ Shelton, had. filed no notice: of his encumbrance on: ‘the. land as required by 


ee ceived | notice of. the. relinquishiment he would. have been. in no ‘better. position. 7 - 


we . to oppose | the relinquishment then than- now, as Bean could. not. show that is 7 os 
nr. “> she maintained’ the ‘residence. required. within: “the | ‘statutory life’ of. the entry he 2 
ae and, the entry would have | ‘to. be. canceled, and, » therefore, ‘there was. no: Ca 


3 _ basis for its. reinstatement. 


“One who: ales | a orienes from an ‘entryman: ‘who. holds: but an i aespves 


title’ to: the. entry has" a precarious and uncertain secutity as ‘the entry. ig ae 
_ subject to forfeiture for. noncompliance’ with the homestead requirements : ihe Me 


a “and. his lien. would not become enforceable. unless: and. until the cu yoey had. : 


:: oe ‘made acceptable final proof and obtained equitable title to the Jane: es gt . ae 


eo a. " Moxsasce—Nontce : 


A subsequent. applicant for bomestead entiy: with rote’ of the ‘existenee. of a 


ores os mortgage’ ona prior, unperfected entry on the.land that had. been: relin- 


7 ane Crary, Assistant Secretary: 


, » .quished, is: ‘not charged with the. notice of a valid Tien « on the land for. none. : 
be such exists.” ane ee eR ge eg 7 os 


Lena Cc ‘Bean made enlarged ee entry, Great Falls 07 6319, =: 


S ee the NEY, sec. 10, T..29 N., ‘R.1E., MM. Montana, on May 1, = as 
~~ 1980.. On March 8, 1935, the Commissioner of the General Land Office, I 


- denied: her’ application for extension. of time to submit final proof. on.- i 


ese the: ground that it was shown that: she had. not established . or main= | — 
“~ “tained residence on. the land; that she would not be able to comply ee 
owith: the requirements of.the hibimestend law if: extension was: granted; aes 
Ma that there » was no authority of law for granting the extension. of time i a 
| ae in ana e where the pinacary ‘period: ete. adter’ December 31, 1984. ake he . 
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oe “peak sppead: ae alleged that her iecsused haben had. ‘porticted ee ee 
“~. an entry of adjoining land; that she paid one James Shelton $750 for =: 

oe _ obtaining a ‘relinquishment of: a prior: entry. and attending to all the .:. ope 
~~ details in connection with. obtaining the entry ;- that Shelton: had. Adee 
ak a . «vised her. that it would. not be necessary: for her to reside. on: the land." : “Sd . 
Ae because: her husband. had proved. up on an original homestead | many ae 
years before and that Shelton being a land. locator,. she relied upon) 
“his advice until. otherwise informed on inquiry. of the. local land office s. “oe 
- that’ she had: resided: on: the entry of her: husband’ and had. ‘broken’? 
~~ .sabout 80 acres. on her entry” and had’ two miles of fence thereon. “She. oar 
eee . promised. to ay < with the homestead Requirements if the extension ne ae 

. was allowed. | = 


he i OF Her: allesatione: of crop. duce: cs 1934. and of hs: provisions a eee 
“ss the act of J uly. 26, 1935 (49 Stat: (504), permitting extensions of time =” 
22: for two. years.on proof falling due before December 31, 1935,and be- = 
- “Tieving. from. her. allegations that. ‘she. was. a deserving homesteader; ae _ os 

. extended her time to make final proof until’ May 1, 1987, on the 

‘< ground that’ before the end of such period. it: would: he possible. for 
i the: entrywoman, to. ‘establish and* maintain residence, and to. comply . bens 
_. with the other. requirements of law for a sufficient time to make com- . ae 
: mutation proof. and in view. of the. possibility that. Congress. might e 
_°- enact further: legislation authorizing. the granting of additional lee oe 


Oto, make final proof. ees x 


as ms! uly {. 1987, relingiishmeri of ie entry was ; filed, “topether: witht” a 
eo application 082664, for classification and oe ony of the dand oe 
ieee te By Wendell C. ‘Bean. ae, BEA aa 
2 March 11, 1938, James. Shelton. filed a. protest against the: applica. ey 
tion of Wendell: C: Bean and a petition for reinstatement of the entry. ree 


| ese Lena. M. Bean. The protest. sets forthi:. 


oa, 


2. “That your: petitioner. verily: believes. and ‘therefore. states: on: - jntormation Cee 

ae ‘ha belief that .the homestead ' laws. and: “regulations of the | ‘department have, et 

~s peen fully complied with by the entrywoman and that she. could have:made. - nee 
Se mae final. ‘proof upon the: land and. procured a- Data but failed to. do” 80 for the e ae 

eet "reasons hereinafter: mentioned. a aha fe oe = 

.... 8 That. heretofore, on or about ‘the 7th ‘day of ‘July, i987, the pee Est 

oe relinquished the entry in. order’ that. an application. for homestead entry might bey 2 
O38 filed -by: her son, ‘Wendell: CG Bean, and the latter party did thereupon: make | ae 

o application, for. entry. upon ‘the. Jand. and in that connection filed : a. petition - ASE 

Se _ setting forth that: the. land was. more’ valuable for -Agrichltural, 1 use rather oe ms = Ae 

a for. any. other. purpose. ae, 

4; That the Jand. has: ‘been. filed 1 ‘upon previous to the entry by: ‘said Teens M. Petes 

=~ eae put the former entryman ; had relinquishe d; that: the. former. entryman : 
.. -was. indebted to your petitioner, and eighty acres of the land had. been broken |» 

ee : . and the land. partially. improved: at: the time’ same. was. relinquished | py the cos co 

ce former: entryman’ and the said Lena M. ‘Bean, in 1 connection. ther ewith, assumed — 


oh. 


bau % fee . 
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eae re the ‘indebtedness. owing to your “petitioner is ihe ‘Power antryman,, ‘and - on oe 
aor ~ evidence’ of such indebtedness ‘made, executed and delivered. to ‘petitioner’ her) “ 
certain: negotiable note: dated ‘April 28, 1980 for the sum of $650.00, payable... 
“lS Ip she months: with interest. at’ 8% | per. annum. from. date: until paid; and facie y 
Pe _ further. at the same time and place made, executed.and' delivered to your peti- eee 
-*. tioner her certain preliminary first- mortgage upon the premises ‘hereinbefore ~ oo 
Ce “described ‘to secure. the ‘payment of said note according | to its tenor; that the. > Ae 
mortgage - was duly acknowledged and certified, to and-filed for. record in the. 
“Ses. office. of the County Clerk: and. Recorder of Toole County, Montana, in which. |. 
ia att “county: the land is situated, and the. oneal. ‘of Said instrument is filed es ewith gee? 
aa ‘as eviderice of said obligation. a | s os 


o. ‘That your petitioner. has: at. all. timés been and is now ; the owner rand holder. 


a Lo OE the note. aforesaid and mortgage securing the same, and no piper: thereof has : one 
ees been paid, principal or interest. : | See Cs 
~ °° 6, Your. petitioner further states that to the best. of his senowiedee, satomtiae ©”, “ 
ace ol tion, and belief, full compliance - with the ‘homestead ‘requitements have been... - 
eae simade- by the entrywoman: above. mentioned; that eighty ‘acres of the: land was 
eo iG cultivation at. the: time she made: entry, and. has been kept in’ ‘cultivation. ot 
» “sever. since; that the necessary “improvements have been placed: upon the land, 9 
ou including a house. and the residence. requirements ‘have been fulfilled ; but: your ee 
a ee petitioner | yerily believes and: therefore : alleges on information - and belief. that 0s 
a the entrywoman let* the’ period - expire. within. which. proof. should. have been oe ae 
. Oe a made, and . relinquished the. entry in. favor: of. her, son with. the design and for’. |. 
re rom the purpose ‘of. defrauding your petitioner, and. ‘defeating his rights. under. ‘the 3.0 
-. note and mortgage and in that way acquiring ‘the land to and in the name-of her. _ 
“2 “gon, free and clear. of the lien of your. petitioner’s mortgage. Your petitioner 
ee further | alleges ‘on information and belief that further extensions of time were 2 
>.<: obtained within which to make: roof in. order that. the ‘son might become of - 
“  “gufficient age to make entry. >. | 3 be eee 
iy, sca TS Your petitioner. further states that fhrough: oversight] he failed a give ‘notice eee 
aoe to. the department or’ to the. Jocal jand office of his lien upon’ the land, and. aS @ ue 
°- regult that’ he had no. notice of- the relinguishment’ and had assumed that . 9 
the mortgagee ‘would in due time make proof within the required period, and. 530 
; 2 : just: recently learned. that she had relinquished the entry in favor of her son}. ae 
_-.. and upon learning this fact, your petitioner thereupon. promptly, and: with i 
rae reasonable diligence, prepared. to protest, the allowance of the: son’s entry,. anda. ! oo. 
petition this department. for re-instatement of, the former Entry, and for further . 
ae time within which to make proof: . , 


8. Your petitioner further ee and states that if given time. ee 


2 if the necessary proof is not submitted by the entrywoman, your’ ‘petitioner will. 
ee submit necessary. ‘proofs of compliance with -the requirements of the laws. per- Raha 

+ taining thereto; and if the proofs are-in any respect insufficient with. regard 
to cultivation or improvements, such requirements will be met by your petitioner; ee 
ae : however, as. evidence ‘of. compliance | by the entrywoman, your petitioner respect~ ee . 
oe EX fully refers the Honorable: Commissioner. to. the various ppyEcenons for. surthse eR 

time filed with the department by the entrywoman.. sie ee 
hee WHEREFORE, your. petitioner. ‘does. “hereby protest. ‘the ‘allowaneé by ‘the Bap ee, 
eg ee department of Entry, Great Falls Serial: 082664, made by. the son of the former. ee, io 
a : _entrywoman, namely, ' by. Wendell Ce: Bean }. and. further. asks that the applica- i oe _ ee 
.<:tion of the said son be denied and rejected; that the entry. of Lena M. Bean 

ms ‘be. reinstated : and: that his mortgage and’ his: rights as mortgagee be. protected. s 


Ns 


: and farther 1 time be granted within. which final ‘proof may be submitted ; and cu 


4 - 


wat ue 


-a08y. “ima M. BEAN, “WENDELL c. BEAN, JAMES, SHELTON* 2 ee 


MN ovemd: er 12, 1940- 


roa | event the. same is not submitted: by the entrywoman. that ‘your. "petitions. ee og 
ee ss submit the’ necessary Brogt | and at raed ae a patent to: the land Be. eae ne 
ee direct to, him. ~ iA Soe a re pee ee ae » 
ae The mortgage and mortgage: note deseribed in the petition i is filed. oe 
. : therewith. ae | a : Cua! 
inate ‘The: Cormicsnnce of ae Gace Land Office considered ihe pros: 
ao 4 testy and adverting to the fact that. Shelten never had filed notice | oe 
pees eC of his mortgage in the local office; that the entrywoman had: admitted Cee 
ee I aN affidavit executed April 25,. 1935, that-she- had ‘never established Pa 
_.. -pesidence on the land, and to her. version of her transactions with Shel-2. 008. 
- ] : ton held that. as he had. not. filed. notice of his interest, as a. mortgagee” oF 
... sin the local office he could not have expected, notice of the relinquish- ae 
«ment and: opportunity. to oppose it; that as it was clear entryman Had 
» .mever earned equitable title and eannot now meet the residence require- 
- ments as the tiie to which the life of the entry had been extended ooh 
“had expired, no ground existed for reinstating the entry. Accordingly On 
pg ts _ the: petition was denied and the protest dismissed. ' | oe 


Rule. 98 of Practice provides, that | _ Sa, 


* Dransferees: and eneumbraricers: ‘of land the title to which is. claimed’ or is ines 


‘ : process of. acquisition. under’ ‘any. public. land law shall, ‘upon: ‘filing notice of: the i) oo 
~ transfer’ or ‘encumbrance in.the- district. land office; become entitled to. receive wal oo | 
“and. be: given the ‘same notice. of any contest ' or. other. proceeding thereafter ‘had> Te : 
affecting. such’ land . which ‘is :vequired. to be given. the. original neyan or. : 
~ claimant. a ne Sn Ce Ue ee, So Tee ge BP ee Be, gs oO 7 
” Tt dutthor piovides had: any aS oe or SoAcaBranes hall be noted ae 
“on the. records. and. reported to the. General Land. Office and that. such 
one transferee. or encumbrancer. ‘as well as ‘the. entryman. must be: madea eo 
. party defendant. to. any. proceeding against. the entry. Protestant NO 
"having filed any notice of his lien has no basis for complaint: that ‘he oe 
So had ‘no. notice of the relinguishment.. And it may. be observed ‘that: pee 
-. ~under‘the circumstances of: this. case, had protestant received: such. nee 
-. notice, he would have been in nq better. position to oppose: the relin- 
ee quishment: than now. A transferee or mortgagee prior to. patent. ome is 
= o “prior to the submission. of final proof acquires no greater. estate or. ae 
wo right than exists in the homesteader (Instructions of March 11, 1922, ." 
o. 148-L.D. 582) and if entry 07 6319. ‘were reinstated, as. neither commu- ae a 
= > tation: proof was, filed nor any. law passed authorizing the nie as 
~~ of additional time to. make final ptoof, the entry would have to be. 
oS -eanceled: as the. entrywoman could not. show that she. maintained. - 
_-. yesidence within the. statutory life of the entry for the periods of ‘ie 
months - each year for 3: years. . Of course the protestant could not: 
~~ show by other evidence what the entrywoman could not show, éven” 
Seo assuming. that after the extension she established: and taintained” 
“>. + “esidence’as, to which there is no proof, - The rule frequently applied 
SSace By. the ® department, that. an | enctmbrancer or transferee i is entitled to 


22 "DECISIONS oF THE DEPARTMENT OF. THE INTERIOR (571 LD. oe 


: - . avail himself of every. -y right, that his. debtor had: to perfect | title to ‘the. - Ee : 
oo. dand on: which he has'a security, is confined to cases where the entry: ee 
man. has" relinquished. after -full compliance with: the Jaw and the . 


= patent. has been. rightfully earned. See cases cited 3 in the Instructions ee 


| a of March 11, 1922, supra; ‘Robert EB: Boyd, 561. D. 343. “No sificient a2: 2 = 
a ground, therefore, exists for reinstatement: of the entry f for the i 


— Pose of protecting the protestant’s mortgage. | EE 
eee As ‘to the. protestant’s alternative ‘request. that: ‘in. the. event, he Pug ee 


ne aes entry of Mrs. Bean, cannot be. reinstated the. entry. of her son, Wen- ae a 
—. dell, if allowed, be impressed with a trust in his favor to the extent. 
cits." vot the. mortgage debt for the reason that the’ relinquishment. wasin | 
: -- pursuance of conspiracy . to defraud. him of ‘his. security, sufficient 

basis is not seen’ for such action: Tt is true that the ‘Department. hag <-> 


7 7 _ repeatedly held. that. where an entry is ‘relinquished after. equitable : = | 
ttle thereto has been earned and the county. records show at the date. 


of relinquishment. the existence of a mortgage, a trust will be declared | 


noe against. a “subsequent. entry for the benefit. of the mortgagee. to the a 


oe extent of the mortgage. Lacher v. Mort, 50 L. D. 431. The reason of © = : 
“this rule i is thatthe recorded. ericuinbrance i is, notice to all the world Obs 


- a lien ona perfected entry, andthe subsequent. entryman: is charged os 
 -with-such knowledge. . In this case it appears that the mortgage debt. 


. “represents, the purchase price for the relinguishment_ and. improve- . : 


- “ments of the. prior entryman. ‘The _protestee took. a. precarious and 
unstable. security for the payment: of the purchase | price in.a mortgage 


from the. entryman who held but an inceptive title, subject. to for-. 
feiture by noncompliance: with the homestead requirements. He took - 


-.. the risk of.the entryman’s failure to. perfect. his claim . (Hawley Ve, 


Diller; 178 U.. S. 476), and his lien. would not bécome enforceable 


canless- and ‘until: entrywoman has made acceptable final proof and... 


- : : obtained equitable title to the land. A subsequent. applicant although be : 


he may have had either actual | or constructive notice of: the existence, eae 


a of such a mortgage upon the prior ‘relinquished entry could not be = | 
ie charged. with notice of a valid lien on the. ‘property. for none such oe 
“. existed: Furthermore, whether the action of the entrywoman In rer... 


linquishing the entry was motivated: by a fraudulent. intent: or Oty 


| : ce : her action would not be the: sole: cause of the loss: of protestants s Hien,. B, : ne % 
igo * as: the entry was. subject. to cancelation for failure to comply with .'.- 
“ the. eee law, and such cancelation’ would have effected the same. oa = 


ee . | : rat Sea 


For the reasons s stated, the decision of the Commissioner is. 


ie ae "Afioned. 


: oo. ESTATE of J. N WEIS o ne mee 


- Decided November 20, , 1940 nee raga 


Poste Lanps-—Grazing ‘Disrnicrs—Ltcmses,, ei e s | a 
In adjudicating applications for. grazing. licenses,’ the base properties “of: “apa wares 

- plicants. are classified, and the demand for the use of Federal range ‘which 

| oe is thus created falls in classes 1, 2, and.3,-but the Federal Tange See ot 


is used. to. satisfy. ‘such demand is not’ thus classified.” 


om determining the riglit. of any. applicant. to. the use” of. ‘eettain: range, Ane PR aes ast 


range that: he will be permitted to use depends not on: any. “classification” 
of the: range, but. on” the. classification of his: base property. ae 


“Poste Lanps—Grazine Disrercrs—Lroenses—Base PROPERTINS. 


The Class 1 demand of. any. water which is offered. as base pr say is. g.limaited, »: a 
~ to’-the greatest. number of livestock that were. properly grazed from the 
water. during the: priority period, and thus would not include: the number 7 ae 
grazed’ on a. stock aplveway created . under section 10. of the: e-atock-tatatng. age ee 


homestead. act.” tee oo hae | — 
Where two: waters. which ‘would cotheliyise be ‘in alsigs 2 have ‘overlapping Neg 


- oo. service areas; the water. developed. latest. in. point of time. becomes. a ‘class. ie 
3B. water. as: to the area. of overlap; and. the grazing privileges | on ‘the area. 0 


: go to. the offeror, of the earlier . developed: water. ‘The decision in the .case» 
- of Roman. ac. and Serapio Nunez, 56 i D. 363, and certain unreported de- , 
c cisions, are. overruled. to. the extent that they. are > inconsistent herewith. 


| Buriew, First Assistant Seore tary: 


~ An appeal has been: taken on behalf f. ie ‘estate. ce 5: N. “Wells is 


e from. a decision: of an. examiner’ of the Grazing Service which: affirmed, . 

the decision of the regional grazier on the application. by. the then-. ae 
living J. NV Wells’ for a 1988-39. ‘grazing license in New- Mexico — ooiee 
2 Grazing District: No. oO. 6. The examiner g: decision was’ dated Septem- eae 
ber: 28, 1938, and. was: rendered. ‘on ‘the basis: of testimony, adduced - a 
a ge BE hearing held: at Roswell, ‘New Mexico, on September ! 20,1988, and. 
ata prior. hearing: on ‘an ‘appeal. by Wells from a decision by. the. oe 
' regional. grazier on: his application for a’ 1987 grazing” licenses At © 0 
~~ both: hearings: H. AL and. Bert: Price, grazing: licensees, holding: rH ie an : 
ae lotments adj oining the Wells allotient, ‘were permitted to intervene. 
_.° The sole issue presented involves the use by the. parties . of ‘the: 3. 
_ grazing facilities ‘afforded’ by certain lands that are. now ‘Federal =: 
so Tange: but which were, during the priority period from June 28.00 
- 1929, to June 28,.1934, “erabraced:5 in a stock driveway created. under ees, 

J authority of Bection. 10. of the stock- -raising homestead act... It appears aie 
a a that, in. adjucating the applications. of the various parties. to” this 0 2 
case, the. officers of the: Grazing. Service. have considered. the» ‘ap- Co 
ee ... pellants and the interveners as having. equal. claims to: the use of = 
these lands.: A like assumption on the part-of the appellant. and the... 
-. interveners is evident from the record.’ Both: counsel for the ap- 
ey -pellanty and: for ‘the: interveners: offered statements during the 1988 ee 


ee oe ESTATE OF Te Ni “WELLS. ae ae nea a 


6 aes oN ae eae ? . 
. can > oe ee en sa MS 4 ” 
5 - aL ae mes : 


i ee eas 7 tea wR ye. 


* a 


eae "DECISIONS OF THE DEPARTMENT OF: THE INTERIOR ‘870 D- Denes 


'eaitig to the effect that: ieee nad: are “Class 2, ae ” Tk should: . os ‘ ; 


on eee : “ys he noted that such statements fail to reflect a. proper. ‘understanding. oe . 
‘a2 oF the classification provisions of the Federal Range Code. . Under. 
«.*". such provisions, the Federal range. is not classified, ‘but only, the ee we 


3 ‘ are of. applicants for grazing licenses. ° _- om 
Base properties may qualify the applicant for. grazing privileges, rare 


= ae ae and: the: demand for the use of. Federal : range which is thus created. ie 
oes falls into classes Ty! 2, or 3. - After a determination of. the demands - woe 
wor" voneated : by the. various base properties, .they are. satisfied so far.as. 
range may be. available, but the range itself does not thus become - 

a t ” “classified. * Tt is true that certain: range may be. used to. satisfy Pe. 
OS! © damand -artsiig from, say, the class 2 rating of-a. base. property, ‘but. oe 
“y"-” such:use does, not. serve to: make: that. Tange available only for the a 

ae satisfaction of class:2 demand... “In an ensuing year, ‘that same range a 


: might. conceivably be used to. satisfy class 1 demand. 


- Thus in determining the right. of any. applicant to the use’ of siiceatanie ‘ - 
es range, the determination | of the range. that he will be permitted. ok 
-. to use depends not.on. any “classification”: “of the ee but on the 


Be classification of the base property itself, . 
It. follows from this.that the right. to. ‘the. use sof the. iaade for aherly : 


i ; éinbraced in ‘the. stock driveway will ‘depend on. the classification of | : 7 
the base’ properties of. the. appellants and the. ‘adjoining licensees... In- tee 


oo, waters are considered as base properties. — 


ae asmuch as the use of range in this. region is entirely dependent upon ~ 7 


na ; 


| the control | or ownership: of waters that will service ‘such range, oy ° : 2 


ee At the 1938. hearing it was ‘stipulated. By as ee that the water en | 
Fae owned or controlled by the appellants and. which’ serviced. the former ae 
stock: driveway’ lands was full-time water, i. e., water which: is. de- Say 


oe fined. by section 2 (Uk). ‘of the Federal Range. ‘Cade as “water which is: » i 


‘suitable for consumption: by livestock and ‘available, accessible, and. io : 
ai adequate’ for a given number. of livestock during those months i in: ‘the 0.8 


| free year for which the range -is classified’ as suitable for use.’ » Bpeo oe 
oo 3 parently. the. water is adequate for any number: of livestock that could ee 


* be grazed within” its service area. : | 7 oe 
‘It is.also clear from the record that, the Prices have at sas one a welt ee ke 


eae & ae possibly two that, are capable of servicing the lands involved i i ee 
ee the: controversy, and that They, are not: only full-time waters, but: also.” ae 
“prior,” in: that. they were “used to service certain range for: agiven 9) 

eke number of livestock during the 5- -year period immediately preceding» ma 
oo dame: 28, 1934," - as. 80. defined by section. 2 ay ‘of the: |. Federal pee es 
— “| Code. _ a 
Soa At ne time dung: ae “priority” aiid @iine 2 98; 1939, to. June of, ee 

a bs, inclusive). did the ‘Wells’ have: water fanlites that were ade-!.. 4 


ay to farnish:* water for a. vent: ae livestock c operation. Tn asi : . oo 


oN ovember 20, 1 940 


Lf 


~ Class’ 2. For ee land : dependent. by use ony, and full- time water, 


ee “Class. 3." ‘Forage land dependent ‘by. location. only, and ‘full-time: water “willed « ne 
; oe ether ise would be. in class: 2 but which _was: developed later than other. water es 
° _ Servicing a. part. or. all of the same. area. 1 oes get Jet he ade 


development.” ae 


The Wells’ water being: only full ime,” pre not prion? ” the Ge ee 
2 “mand : arising from this: water is at: best class 2. ‘The. Prices? waters. 

are “full -time” and, to: the extent: that: they. “were. ‘used to. service: ae 
~ certain range during the priority period, they. are: class: a ‘This class Poa, i: 
1 demand is limited’ to-the greatest. number: of livestock that, were, oe 


. Mes Se msmaie oF I. Ne WES 216 Ne 


3 ea was 8 completid by Wells, and it is this water facility which ig ee 

on “stipulated to'be a full-time water.. 0° oe ee 
Poteet - Section 4,. paragraph. a.of the Code, provides for the 3 casication oe 
se of base properties in the following manner : Pee ee os o : : 
ae . Class 1 1 Borage Jand “dependent, by. both. Jocation and 1 use, and full-time spitor 2 
oe Be water. a | ee 


: .. The: same section’ and: pecans. provide: ‘that: ety computing then — 
_. service value of water. in-class 8, there will also be deducted theres 
4°! from the earrying capacity. of any portion of its service aréa which ee 
ig “serviceable from . toeke other “full time... water Jantedating it in dae 


_ properly grazed - from the waters. during the: priority period, and. : Ban 


2) order and amounts: Re ee ee i eee 


(4). To applicants owning: or “controlling land i in “class 1: icenses: or : ‘permits * ta 
for the. ‘umber’ of livestock. for. which . such: base lands” are rated for a’ period. og 
of time which when’ added to the’ period, of use allowed. on’ ‘the Federal range 9-0 

ae | for such: livestock ‘will’ equal 12 months; and to. applicants’ owning: or controlling: one oe 
ee (Water: in. class. ce licenses « or cone to the extent of the | service. value, of ate ae 
Sa ~ (2). ‘To aplcants « ‘owning: or. controlling base ‘properties’: in class’ 2, licenses Za if ae 
. = or permits: computed in ‘the same manner as ; those issued ‘under subparagraph a 
tone ee (1), above. . < ek ee 
(8) To. applicatits . owning or:  ¢gntroliing: base pierce: ‘in cee 3, dieensea ss 2 
Cais a, ae or permits commuted | in the same manner as. ; those issued under subparagraphs ce gh ae 
ae oA) and (2), above. — 4 pee ee Se es 
oe The record: does nee cleasly ee: 7 extent ito. , which: the. ‘Prices We ee 

oo sya 3 is “prior” and therefore it is ‘impossible to determine the extent * 
. + to which the: Prices ‘are entitled to use the: former stock- driveway ee 
ed -Jands in. satisfaction. of their Class 1 demand. “However, this ‘is: ime °°. 
~~ material, for even though their Class 1*demand did not entitle’ the“ 
Talis Prices to ‘the: use: > of any of those lands, they; were clearly, entitled Les 


thus would not. include. the number grazed. on the ‘stock- driveway am 
~- lands, for this number. was not. properly grazed. “(See sec. 2, par. (1) + 
of the Code!) To the extent of such improper grazing, the. demand oo 
= arising: from. the: Price. waters: could’ be no better than class 2. ia, 
The Federal Range: Code also. provides, 3 in ‘section 6, ea eee 
for the issuance of. licenses or ‘Permits In the following reference a 


4 


Pins a : 
os 


~ >, -It- will be noted, from the above- quoted’ p provisions of ‘the’ ‘Code, 
that ‘where two. waters service the’ same area of. Federal range,. ae 


. “lo the: demand of. both. waters would. fall in ‘class 2) the water which 
ay eee WS developed: Jatest in point: of: time: becomes’ a. class 83 water so‘ ‘far 
oo “as. it competes. with the earlier developed. waters. Under the pro- be So 
ae ee of section 6, ‘Paragraph, 5; of the Code, supra,. au class. 3 base : a 


eee Eee 


ee ees _ The Prices? water was: 3s devéloped herons that on Wells. - ‘Asduming” oe 
| Se dee the Prices’ class.1. demand has already. been: satisfied by an oo os 
a allotment of other Federal. range, the watering. facilities. of ‘both. the © 
os, . Wellses and the Prices are in a lower class so far as the stock-drive- ‘ 
Dee Waly’ lands: are concerned. - “The Prices’ water having been’ developed 
first, itis in class 2 so far as it competes with the Wells’ water; 
an which automatically falls: ‘In. class: 3.” Accordingly, go far as-the 
a -.... Wellses: and the Prices are. ‘concerned, the. Prices. are entitled. to the - a ap 
use of all of the former stock- driveway lands.. — ere 


~The: appeal. is accordingly: dismissed with - iced one. daar 


ae oe ferional: grazier- . shall ‘immediately amend the outstanding licenses _ 
ee and. allotments: of the: Uae hereto 3 in } accordance with, the above - 
z : - discussion, = ae 2 
oe oo Teil be. noted. that the indanpretabion: heroin given of ‘Be pro- = | 
eee visions of the Federal Range Code which relate to ‘the adjudication 
of applications for grazing licenses based. on.ownership or control of - 
_ >. water. differs from that, announced in prior decisions of the A go 
“~-+ “ment. in the cases of Roman Co and Serapio Nunez, 56.1. D. 368, 
Cer ls He Brittain, (A. 91088), decided: August: 4, 1938, and. San Le 
. Smith (A. 21887), also decided August 4, 1938...However, upon a 
thorough: reconsideration of the provisions in question, the Depart 2 oe ; 
_. > ment is firmly of the opinion that the interpretation herein given. is ° 
ooo pight and: proper. and that the interpretation: announced in ‘the cited 
ene prior. decisions is: incorrect. ‘Accordingly, those. decisions, so- far. 
i 8s ‘their valings 4 are. “inconsistent. enh. this lccision: & are: overruled. - 


Dismissed. 


z ae = ge arte ss 
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(ON REHEARING) © 


‘Decided November: 80, 1940, 


8 hho . On. “AND: Gas Lnase—Deravrr—Suanendur, peas 
: ‘De fault in” “the payment ‘of: rent ig not, sander the: provistons of ‘the: Tease, <. ne ae 


a surrender or evidence of an intention to > surrender the tease: oss 


% a bef the deeludion’ of aul ae then’ in » thelg. allotment: bby reason. of the | cS 
ee date’ of development. of their waters: e Poe 


= a November 30, 1940° 


" an Note 


‘on. AND Gas. Lesse—Rewr Pavapin Upon CANomLATION: 


The cancelation of the lease by. the. Secretary of the Interior ‘after. a 30-day: an ee 


a oe aay 0 ROBERT BE .O'KEEFE- er UE ee 


period of default in- payment. of yearly ‘rent following’ notice to lessee’ of oe 


' default,. does. not excuse the’ lessee. from “payment: of rent. due and. Payable ee a ms 


in advance: on. the first. day of the term, 


| Cusrean, Assistant Seoretary: 


A motion has been filed by. the least, aL aiid gas. ee Gréat: Falls ee , 
- 081768, for a ‘rehearing of departmental decision dated. September ee: 
- 94, 1940, affirming the decision of the: Comrhissioner of the General 
“Land Office dated May 9, 1940, which held that unless. the lessee. paid eae 
~-the-rental of $40 due ‘ahd payable i in advance March 1, 1940, for-‘the = 
“third lease year his lease would be canceled and | proceedings i instituted oe. 


for the collection: of the rent dues." rice i 
fe ts isa argued i in: the motion for rehearing. that, the Government | 


oa ae ee * “had the. right of election of. one of. two remedies,’ i. e (1). to Gee : = . i 
the: lease as. continuing in ‘force and the:rental ‘obligation. for the following term: ee 


ot one. year as a’ ‘debt: owing to the- Government, secured by the ‘bond: or. (2)- - ae 


cancel the lease, ‘The Government had: thie right: of: election, but could not pursue. } a a 
both remedies, —it. could not say to the ‘Lessee ‘that. rent is owing for the. ext! 0 EE 
‘term. of one. ‘year: on a. Tease which the. Government 1 has elected | to. consider no: be es 


longer in force. 


‘ an ee one oe - ' 


“Tt is not believed: that the Covenaae of Ae see provide fer or aul- ey a 
“Ahoriee: the election of remedies and the alternative actions: suggested Pe, 
“by the appellant. By: section 2. (d) of the lease the lessee. agreed to.° 0: 
pay rent in advance for. each. lease year. Section 5-of the lease makes. ae. 
| Provision for surrender. of the lease i in ‘the following language? Se 


The. lessee may, on consent of the. Secretary. of. the Interior, ‘first had and ‘ob~ oe, seed 
tained in. writing, surrender. and ter minate this: lease upon payment of all rents, ie a 
royalties, and other obligations due and payable to the lessor, and-upon ‘payment. 
‘ o of -all -wages: and moneys due and. payable. to the. workmen employed . iby. the-22 ss 
~Tessee, ‘and upon a’ satisfactory showing to the Secretary that ‘the public. interest: 
— will not ‘be impaired; but in. no’ case. ‘shall’ such: termination’ be effective until’. - ee 
the lessee shall have made full provision for conservation and protection of the cree 
~ property ;. ‘upon like: consent. had and : obtained. the. Jesse may. surrender any ae i 


Tegel: subdivisions of the. area included herein. 


Section 7 of the lease, covering default, provides that - 


sc 


Te ‘the ‘lessee. shall fail: to comply with ‘the. provisions. of ‘the. recs or lice, o 


_ \detault. in the: performance or observance of any of. the. terms; covenants, ands 
? a ‘stipulations hereof and such default shall continue for-a period. of 30, days: after: Pet, Ce 
‘Service of written notice thereof by the lessor, the lease: may be canceled De 
the Secretary of the “Interior- in: “accordance with’ “section: ‘17 of the Act, -) 
amended, and all. materials, tools, ‘machinery,. appliances, structures, . equipment. abe os 
and wells shall. thereupon’ become the property. of the lessor, except that if said. ee. 
lease was: earned. as a ‘preference right pursuant. to section 14 ofthe: Act ore ke 
iz covers lands known: to contain valuable ‘deposits of oil: or gas, the. lease ‘mays aaa 
be canceled. only. by. judicial proceedings. in the manner: provided. in. section: B15 oe ied 
of the Act; ‘but this ‘Brovision shall not’ be construed to prevent the. exercise: © by: Cee 











~ 


4. 


7 i “this Jessor. of any ‘Weal, or » ealtabie: ceneay which. the ice might ‘otherwise - ee 
a ea. have: A waiver. of any: particular cause of forfeiture. shall not. prevent. the cane. a 
oe elation. and forfeiture of this. lease for any other cause . of f forfeiture; or eae ees 
i hae the same ‘cause. oceurting at any other time. ee See Ca ee 
Bes ~ Pursuant to. section © “of the.. Tease. thee ‘following? ‘ation’ has: ee 
aes is = been taken: May 9; 1940, notice was sent by. registered mail to the) 
ee lessee that. he was in: default and that unless he paid within 30. days. 2 
"from receipt of the notice the lease would be canceled and appropriate | 
“proceedings instituted to collect the money due.and payable under the 1.0. 
oo. Jease.’ The lessee received. this. notice: May 17, 1940, - June 14, 1940, ie 
the: lessee filed an appeal denying responsibility for the’ payment. of ae 
the rent’for the. third year, due and payable in advance March 1, 1940, 60 = 
and’ waived any claim under the lease. By decision of ‘September: a 
1940, the Department held that “* * * theaccrued rental becamea =. 
-., debt due the’ United States and this Ets rs is not: authorized oe 
_ to waive payment.” ee | Coe ge 
| - Under. the: cireumstances of this < case. it. is ‘apparent that thes ae 
ae “was in. full force and effect on the date when the rent. became due and. 
_ \payable... No action had been taken by: the lessee prior to that date 
- “nor ‘on. that date: which would indicate that. he intended to. surrender a 
.. the lease. There: is nothing 3 in the provisions of the lease covering - 
> surrender” ‘or “default” which indicates that a failure to. pay font ae 
‘onthe due date may be considered a surrender: or evidence of an in- © 
- ‘tention. to. surrender. © Quite the contrary, it.1s. provided 1 in'section 5. . 
_~that-the lessee must first obtain the written consent. of the Secretary ee 
of. the Interior in order to. effect. a surrender: Such. consent was. - 
ve: neither. sought 5 nor obtained prior to or on the rent. due date. Conse-' ede 
'. . quently, the Commissioner of the-General Land. Office properly took.) 
Pe ae ‘action under. the default. clause of the. lease. ‘The fact that under the. 
-. provisions of séction 7 the Secretary: i is. authorized to cancel the lease! ~ 
_. -- after a 20-day period: of default following notice does not excuse the. 
tae ~ lessee from payment. of rent due and. payable in: advance on the first 
a = day of the term. Barkley Vi McCue, 55 N.Y: Supp. 608; Grommes ¥ s : ao 
| St. Paul Trust Co., 147 Tl. 634, 85 N. B. 820, | ee 
ot ln phe: Grommes case > the Supreme C Court of Illinois said (85 N. BE oe Oe 
80, 822): he ek a | oe 
—s a te e - Phere is nothing illegal or ‘improper in’ an ‘agreement that. the ee ; a 
oe ee gation of ‘the tenant to. pay all the rent to the. end of the term shall remain,. not- ee oe | 
aes ‘withstanding there has been: a re-entry for default ;. and, nf the. parties choose janes 
ee note make such an agreement, we see no reason why it should. not be held. to. be. ade 
oie aes: valid: as. against both the tenant and: his sureties. ~The guarantors. in. this ease oe 
ee - agreed. that the tenant, should pay all rents to be by him paid “according to the 
ea terms. and ‘conditions ‘of said ‘lease, for and during. the. entire term: thereof.’ ate at Uh gt 
ef _ May: not be strictly accurate or: correct. to call the money. to be ‘paid. after re-_ eae 
Ev entry’ “rent, ” or to. treat the lease as in force after a,.te- entry. ‘But-the. parties. aan 
Pg eave a might to fix the amount of Hbe rent to accrue eee to ‘the’ terms: of eg 
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| The motion 1 for rehearing is denied. 


ae Mango, Solicitor: ea ee ee | ee oe 
You [Secretary of the Taterior] haye. peed my opinion ‘regard. a eee 
cae ing your authority. to enter into an. agreement with certain owners'‘of)- 5 
oo! Jand. bordering on. ‘the Big Wind ‘River, Wyoming, by. the terms of’ 
peer which agreement. the common boundary lines of alllots or parcels of, ee 
. ~~ Jand adjoining the river in Sees: 21, 22; 97, and 28, T.3N.,R.1.W.,W: 0 50 
eae M, would. be fixed at the center of Big. Wind River, ae showit by. “ ee a 
the. official 1890 survey map approved. April 15, 1891. Thesidelines 
ee ‘of such lots would be a line drawn as nearly at right angles as possible iS : - ae z 
ee os from the bank of: said river. to. the center line thereof. Under. the! +... a ae 
> ‘agreement the boundary, : so fixed, would remain the boundary forall: 9. 
ow time. regardless of: "any changes which might have taken place 3 in ‘the fs 
gs course ¢ of the river or which might occur in the future: ee the hia a on 


she pes ae 
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“ | thé: lease ‘as’ the. aniount of damages to be. paid by the vere in case of : a preach ‘ oe 
ee Of his’ covenants. It ean ‘make ‘but. little - practical ara whether the sum _ Se 
oe cos to be paid. be called. “rent” or “damages.” Seri tae ge ee e STE, | oo 


‘ fs 


ANF by - Ly eere fe 


a camino OF SECRETARY OF THE INTERIOR TO. ENTER INTO eee a 
_ AGREEMENT FIXING BOUNDARIES OF TRIBAL, ALLOTTED, AND ee 


_ CEDED INDIAN LANDS - 
Opinion, December 18, 1040 





i. Winn River’ Rusinv ati0N—-SHOSHONE, ‘Inprans—AtzorrED » Lanns—Omen Te on a ee 


DIAN, Lanps—Inpran: RESERVATIONS. 


“The Secretary of the: Interi ior-is without. t-authortty to enter into an * agreement ee as a 
-. with owners of land bordering on the Big Wind River, Wyoming, ‘by. the’ Ree gs 

__.,, . terms.of which agreenient the common: boundary lines of lots or parcels of = 
. “land adjoining the river would be fixed, where the land covered by the pro- ae 

ie ‘posed’ agreement would include fee patented lands, allotted. and tribal lands ee i — oe , 
of the Shoshone Indians. and. lands coded by, the. Shoshone Indians ‘to the. oe 


_. United States, - ae 
An agreement.to fix the: pounaary lines: 5 of the allotted, ‘tribal: and ceded: ands | 
would change , the. boundary. of. the Wind. River Indian Reservation contr ary | 
tothe provisions of the : act. of Cotiers ess bambroved: Mar ch 3, 1927 (44 Stat. 1347, 1 ee 
95 U. S. ©. see: 898D). | 


The. Secretary of the. Interior. is prohibited by the act: of nee! nppnoved = 


June 12, 1906. (34 Stat. 255i Al: UL &. Ge sec, 7D, from ee into Such an. 
agreement. a ee 
~The Secretary of the Interi ior - may r not dispose of Tidian tr thal lands exeent by aa 
express statutory authority. ae 


‘The Secretary is ‘bound. by the limitations fraposed! oe: the act of. fonnerees ap- 7 ce : ¢ — 
_ proved’ March 3, 1905: (88 Stat 1016), ‘as ‘amended by the act: of Congress ap-- ae a 
“proved August: 21; 1916. (39 Stat. B19), ‘when ‘disposing. of. lands' ceded aby anys . 


the Shoshone Indians to the United | States.” ae ae 


=e 


“503212481 


ee ae 7. 7 
. : 
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at * | : o matit; all parties thereto sould convey 80: > uiweh: ofa any ‘presint Shterest . : he 
ae they might have i in. 1. the lands ¢ as. would. be necessary to’ a oe nee! 


: Ls purposes thereof. ’ wee oe 
eee ‘ Included i in ie. area ics would i affected by as eiépodert apree- ae 
eS, ment are feo’ patented lands, allotted and tribal lands of the Shoshone — 


ice Indians of the Wind River Indian Reservation, Wyoming, and. lands ° : oe 
- eeded by the Shoshone Indians to the United States by the agreement oe 


». dated April 21, 1904, ratified March 8, 1905 (83 Stat. 1016), on the latter — 


~. of which there’ are. certain outstanding oil and gas leases issued under ~ . 
~. > © the authority of the act of Congress approved August 21, 1916 (39 Stat. 
ge $19), entitled “An Act to authorize the Secretary of the Tiiterior tolease, 
~~ for production. of oil and ‘gas, ceded lands of the Shoshone or Wind pac 


oe River Indian Reservation i in the State of Wyoming.” oe Ce 
The agreement was suggested. by the Superior Oil Company and oe 


ae the British: American. Oil Producing Company, which’ companies. are a } 


i lessees of a major portion. of the land adjoining. the river in the above 


- gections. Oil production in. the Pilot Butte field, of which the land 


uae in question is a part, has declined. and the companies desire to make os 
a deep test of the area. The companies will not. proceed with the test. 


; until they are satisfied as to the boundaries of the lots adjoining Big... 
- Wind River on which they hold leases. - The companies have expressed: 


the view that because of the. lack. of definite. information as to'where 
- title to'a portion « of these lands lies, the practical solution of the prob- ae 


: Jem i is an ‘agreement such as here proposed. Because.title to that por- 


‘tion of the land involved. which i 1s allotted, tribal, and ceded is held 


by the United States for the benefit of the individual Indians or the 


tribe; the’ companies desire that: you, as the representative of the United - . 


States under whose jurisdiction matters relating to. Indian: affairs | 
have been placed, bea party to the proposed. agreement. — | ; 


Before discussing - your authority to enter into such an. isomer ie 


are shall set out briefly the circumstances which brought’ about the ee die 


- ' uncertainty regarding the boundary lines in question. ~ cm 
_ By treaty with the Shoshone (Eastern Band) the. Bannock Tribes at a 


a : Indians dated J uly 38, 1868, and ratified on. February 16, 1869 So Stat. he | : i. | 


te 878); the United States agreed that the following land: 


‘ : . eke co commencing at the mouth of Owl creek: and running due south io the a es 
oe - ‘crest. of the. divide between the Sweetwater and Papo Agie rivers ; thence along - eu. 
' the erest of said divide and the summit of Wind River mountains to the longitude Png: Wee 


-of North Fork of Wind river ; thence due north to mouth: of said North Fork and © oe, 


| ‘up its channel to a point twenty miles above its mouth; thence in a straight line ae 


are, | “to head—waters of Owl creek and ane middle of channel of Owl er eek to place of Bie ce 
> beginning, * oe fs te so A a eae 


ee should be set apart for a absaleis and rimidighishad use a oceupa- : 7 o2 


. ti tion of the Shoshone Indians. The 16 Big Wind River: flows en ‘ 


era 
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os os across. : the: Nasi: so-set: apart by. this fare “The lena in: oe aa 

township’ in question. were orginally surveyed in 1890, and. cwhile§ ne 

on meander | lines were run along the shores of the Big Wind River, certain - : — as 
“islands: which apparently existed in 1 the 1 river at that, time were. not” ae 


ae "The State of Wyoming, i in lel itis eae in tqhedeon are jooiitd: eee 
ge ; was admitted: to the Union in the. year -1890.. The Constitution of ree 
i Wyoming contains the following provision relating t to public lands: ._ 


The people inhabiting this. ‘State do: agree: and. declare that. they forever. oo ; ees 


in cas all right and. title to the unappropriated public lands lying within the boundaries. er 


a thereof, and to..all lands lying within said limits owned or held. by: any. Indian oe 


or Indian tribes, and that until the title thereto shall have been extinguished by i 


the United States, the same. shall be and remain subject to the disposition of thes > — 
United States. and- that said. Indian lands. shall remain under a absolute: juris-° ie 


| “diction and control of. the congress’ oft the United States; ae _ fart, XI, ae 
sec. 26. : ) an ee | | ee | 


At that time all linda ¢ on beth. aes of ihe: river: in: ‘the township i in Me : 


“question were in the exclusive: possession of the Indians and remained-  - 


in such ‘exclusive: possession until by the ratification of the. agreement 


e ‘dated. April Ole 1904, by. the. Congress on. March 38, 1905, ‘supra, the - = ~ 


Indians éeded, ‘granted, and relinquished to.the United States all their” 
Tight, title, ‘aad interest: in all the lands embraced within the réserva- 
~ tion age the land within’ and. bounded aby ig qollowing, deseribed 

lines: a 


#0 * “Beginning j in the _ midchaiinel of the Big Wind River. at a aint where ee 

said. stream crosses the. western boundary ‘of the. said reservation ; thence ina - Z i 
- southeasterly. ‘direction. following the: midchannel of the Big. Wind River. to its - - _ 

: conjunction with the Little Wind © or Big Popo-Agie River, near : the northeast ~~ oe 
corner of township oue south, range four east; thence up the. midchannel- of thes 702" 

said Big Popo-Agié River in a southwesterly. direction tothe mouth of the North. 


> Fork of. ‘the said. Big. Popo-Agie River ; thence up the midchannel of said North. see oe . 


_ Fork:of the Big Popo-Agie River to its intersection with the southern boundary ° . ee 
of the said reservation, near the southwest corner of. section twenty- one, town- ay Toe 
_ ship two south, range one west ; thence due west along the said southern boundary 


es ‘of the. said reservation to the southwest. corner: of the. same; ‘thence mae along. Da oe 


oe the: western cboundary of said. reservation to the place: of beginning: % eS a oe 


| Tn consideration of this’ cession, the. United States agreed to digpcss a : ; 
i. ; of the ceded land for the benefit of the Indians under the provisions. 
of the homestead, town site, coal and ‘mineral land laws of the United » 


.. States or by sale fon cash anda in: accordance with particular provisions 9 
-. for the disposition thereof set out in the agreement. atid act of ratifi- 
ore cation. No provision was made in the agreement fora survey of the =» 
lands ceded. - ‘However, section 8 of the act of ratification appropriated ~~ a 
_. $35,000, which sum was 3 to. be e reimbursed from: the phir of the cca, es 


aa “ot of said land, 


A 
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: oe C 


eee “tor the survey. ‘and field and. office exaiiination | of the: oa ee : 
a 2 ~ portion of the: ceded lands, and. the survey ‘and marking of the. outboundaries of 8 
ed ahs the diminished Zeservation, where. the ‘same is not a “natural water bound- ee é 


Be | “On Fw une 4, 1906, an iat seueaales was ‘approved tor a vo 
” lands | in Sec. 22 of: the: above township, within the ceded portion of the. eee: 


oe reservation, and on April 29, 1907, an allotment schedule was approved. = 
~~ covering lands in. Secs. 21, 27, ‘and 98 of the township, within ‘the ==: 


- - diminished portion of the reservation. The first schedule wasapproved =. 


Saree accordance with the agreement. ratified by the Congress on March 3,° 9°: 
é ae 1905, and the second. schedule was. approved pursuant to the act of - ce 
ote ~ Congress dated February. 8, 1887 (24 Stat. 888), referred to as the 0s 
OR tase Allotment Act. These allotments: were all based « on the, 1890 pea. 


ai, survey. 


ey a In 1916, as a Sales at an ‘appliaaan ee an oil, and: gas. jane pale a5 : 
a certain. lends within the Big Wind River in thé sections which would. Bs ee 


a be. affected by the proposed agreement, the. Department. caused an | A 


ae investigation. to be made of the character of these: islands in order to. Mok 
ou determine whether or not title thereto was vested in the tribe or in’ | ~ 
ee the owners : of allotted’ and patented. lands along: the banks of the... - |. 
_. Tiver.. It was determined by this investigation that the islands were. 


eee oh : " permanent bodies of land which. were in: existence. at the time of. the. 7 - ‘ 
uj 1890 survey, although unsurveyed. at that time. oa 
~ On. October 25, 1916, the. ‘Department determined ee ‘the oe Bie 


ae "2" ghana of the river, which is the dividing line betwen. the ceded land < a 
i. and the diminished. reservation; lay to the. north. of. the islands and y ag 


i that, ‘therefore, the. islands were within the ‘diminished reservation. 


; R a2 ‘The Department decided further that: title to. the islands: was vested - : . | 
-. .-4n the tribe rather than in the riparian owners of the: land on. the... 


a adjoining bank of the river. ’ This latter determination was based on’ '. Oy 


“the fact that the islands were not. within the meander lines of. the. ee 
Ss 1890 survey and the conclusion was reached that at: the time allotments © a 
were made covering the land on the bank of the river, it-was the inten- .. /, 
et ae tion. of the Govarnmient that the: allotments terminate at the meander: * ae 
eee : lines.» Support: for this decision was found: in. the. fact that when the 7 Ne ; 
ak allotments. on. the. bank of the river were made the acreage included~ pare 
in each allotment: was: ‘specified, ‘such | acreage being figured to. the _ 


meander lines. — As a: result ‘of this determination. the islands. were” — : 


ae . Teased as tribal proper ty for a period of 10. years... - The lease expired: pare | 
es by its own terms-in 1926, ‘and’the Department. thereafter. refused to: | 
| appr ove leases. of the isldvids: basing, its refusal on: the conditi on of the’ os 


i _oil.and gas. ‘industry. at that time and. upon the conservation policy Ge 


ae » of, the Department. Prior to this refusal, the' General Land Office fe 


oa had caused a field examination to be made of the islands covered. d by y on 
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ae es ubowe lees and thie official plat of the islands y was 3S approved by the a 


o : General Land Office on. February. 15,. 1928, — ae 
~ In J anuary 1930 the: Department Was: ‘ntormed hae: thie State. a 


ms Wyoming had issued an.oil lease on a portion ofthe bed of Big Wind) 
«River which ‘runs. through the. sections now. under. consideratioi., ce 
-.... . This lease covered the bed of the river adjacent to certain unrestricted ~~ 
--Jand;’ certain restricted - allotments, tribal lands, | and vacant ceded on 
ae ~Jands, the latter of which were subject: to lease for oil and. gas. mining.) oo 


~ <purposes: by: the: Secretary. of the. Interior under the authority of the. ae a 


2 ach or August. 21, 1916, supra. In order. to. determine what action pee 
~. should be taken in connection with this lease, the General Land Office ta A 
7 Was: requested for an opinion as. to the navigability, of the river, ‘and a 
pe 00 February: 10, 1930, that office stated that in the opinion of: the ook 
-. engineer who aad: made the last survey of the. islands, the river was Pace 
.. nonnavigable at that point. The General Land. Office was careful to - 


a point out,. however, that the question | of navigability was one ‘of: fact 
and that such, ay question was not. within. its. province. to determine. 2 


‘The matter was then referred to the Department. of Justice with the. _ | age 
-- request” that appropriate action be'taken to cancel the- parts of the.) 7 


lease covering lands under the: jurisdiction of this’ Department and. ~ 
to clear title to the lands cover ed thereby. : Prior to the institution of 


any. legal. ‘pr oceedings to accomplish these. ‘purposes, the lease in ques-: Me 2 . ": 
tion expired by its own terms, and: since no other lease. issued by the 7.2). 


ee State was outstanding at. that time, no further action was. taken i mn. the Pn 


~ matter by the Department. of J aatics, 7 


- “Subsequently, the State of. Wyoming oe pihce ae anda eas i nae ee 
- covering the bed of the river, on the ground. that the river is navigable. oe 


wea The District Counsel for the Irrigation: Service of the: Office of Indian: = ae 


Affairs states that. one such lease, issued in. 1938; involying lands 3 in aa 


es at 2 the. sections under discussion. was cancelled by: thi. State because At did. ee 2 | 


not wish to become. involved i in. litigation with the owners of. adj oining ae 


~ Jands. On June 21, 1940, the Department, in a letter addressed to the ce i. 


‘a Superintendent of the Wind River Ag gency, stated: 


“The infor mation tends to ‘indicate that the’ river at this Sain is jaune ee 


< This. is a question of fact. ‘The evidence | at: Hand is: believed. to justify: this — os . ; 
. Department in treating the river as non-navigable,, but if the question should. CVer 2" ee 4 


ce DE. brought before the courts: it must:.be recognized that: any cae by. this : o are 
ore Depart tment would not be. binding upon - the cour ts: | oan ie 


“Aside from the question of your authority. to enter into s an agT eta oe 


: : . ane arily fixing the boundary of the lots in: question, certain other: ef ue 
- a SL "questions arise out of the foregoing statement: of facts. -I shall discuss..°. ee 


- ‘these questions ° in the order in which ‘they are ‘presented by the record.» - 8 : 
“First: Does the State of Wyoming have any interest in » the bed: det a 


“the Big : Wind River : at the points in, eae cc 
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“The: dinswer. a ie question may y depend upon ay baehar or: or = 


ae. i fhe particular part of the river here in question was. navigable when” oe 
oe oe ~ Wyoming was admitted into. the. Union ; (b) upon the power of the 0 
~ ‘Congress to grant away the bed of a. ‘navigable stream prior to such 


ie admission and while the land i is. still held in the status of a territory ; | 


ia Z and. (ce). upon whether or not, if title was retained by the United States” : 2 : 
Jo vat such admission,. such: title has been lost, aa any. acts of the 7 - ie. 


United States. or the tribe. es 
) ~~ (a) It is well settled. that: title to that per ot. al rivers See. pe 


a a at the time of the admission of a State into the Union. passes to the : ae | 
oe an hae ‘State upon its admission, while title to the beds of nonnavigable. rivers jetce 
.. yemains in the United States, United ‘States v. State of U tah, 283° 


ea 0; S.64. The companies proposing the agt eemient to settle the bound- , 


ary dispute took the question of the navi igability. of the river up: with. ad. 
. the State officials and they" have ‘submitted an opinion ‘from the At-. | 


rate torney General of Wyoming dated, April 25, 1940, in which he stated — | 


~ that the bed of the Big Wind River would he: the property ¢ of the State 


of Wyoming provided the river was navigable at the time Wyoming e 
was admitted into the Union. He also. expressed the opinion that the 
_ river was.not navigable at that time and Aaa, pee meet to the | 


tiyer bed remained in the United States. 
_.- While the Department has already taken the position cane the river’ ‘ 
2 is nonnavigable and the State of Wyoming is apparently. not disposed | 
at this time to assert any claim to the bed thereof, it should be pointed — 


— out that the opinions of neither. the Department nor the Attorney 


General of the State of Wyoming have. any binding effect upon the . 


ee question. and if at any time a question should. be raised as to whether. : if 
-or-nét title to the bed. of the river ‘passed. to the. State of. ‘Wyoming Be 


oe “upon her admission into the Union or remained in the United States =. ~~ 
-..., the question would be cognizable i in the Federal courts. . See Brewer- ie 
as Eliott Oi and Gas Company et al. Vv. United States et al., 260 U.S. . 2 | 
ne WT; and United States vy. State ‘of U tah, SUPTQ. - Tf such: a controversy a ee ass 


arose, any. agreement, ‘such. as: here proposed. would be null and void. 7 

«in so far.as it related to any interests which the: State of Wyoming eee 
: might. be determined to have in the bed of the river. eee Se 

(b) | ‘That the ‘Congress has the power to make grants of ene below ad 


- : - high water mark of navigable waters In a: territory. of the United States. oe 
.. to carry out. certain. public purposes ‘is settled. by: the United States 


ee Supreme Court i in the case of Sindy, Bowen 152 U. 8, A, 48, ‘wherein fa oo 
ne te it was said: a ee 


We ‘cannot doubt, ‘therefore, that Congress’ has the power. oe make grants of - 


Pn. lands below high. water. mark, of navigable waters in any Territory of the Unite ad. ae 
7 ae States, ‘whenever it becomes necessary to do so in order to perform international oo gs 
-. » *... obligations, or to. effect’ the improvement of.such. lands. for the. promotion and - ee 

we convenience: ot commerce. with foreign’ nations and. among: the several States, ese WHS, 


of sete Og 


ie, aoa United. States. hold: the. ‘Territory. tad a Sn 
See also Brewer. Elliott Ou and Gas Company at al. ve . United States See 
Par “et ah, ‘Supra. oe ne = c 
—-. In the case of the: Shoshon’s Indians, ihie laud: on con ides of the a es 
aS -river was set apart by treaty - for their use and occupancy long prior (0. 
_ +”. * the-date of the admission of the State of Wyoming into the: Union. oe 
Tee AS the United States: then owned the bed of the river, & reasonable’ - oe 
“_.*.. eonstruction-of the treaty would require that the river, ‘whether NavI-* 00s 
-.--~ gable or not, be considered as: included within the: reservation. ogee ee 
os nelly W. United States,228U.S.248.0 Be ee, 
Cee Che Assuming. title to have been. retained by the ‘United States | ieee 
- “1890 irrespective of the. navigability of the river, the navigability Or? 2 
oe nonnavigability of the river may nevertheless. be. important in de- ee 
Sr “termining the rights of the State. If the river were nonnavigable in ae 
- 1890, no ‘subsequent. action. taken by. either the United States or the . es 
| tribe’ short’ of a grant of the riparian land, in. question. could. vest ee 
title to the river bed in the State: If the river were navigable bi aa 
- 1890 but title remained away. from the State because. the river bed 
had been reserved. as a. part of the Indian reservation, ‘the. question : 
| might well arise whether such. reservation of, the river ‘bed title was 
~ intended to. be effective. only: during. the period of Indian ownership wy 
so that the. State’ s title might attach: as upland. disposals * fweremade. .- - 
pursuant. to. the cession in. 1904 of: the Indian’ title: to the United oS 
| .. States. a ee. 
“Second : Is the survey etre in 11890 the proper isis ae ea ee 
the boundary betwen. the lands ceded'to the United States and those 
: retained by the tribe under the: agreement of 1904 as ratified in 19052 7 
~The’ ‘river was not: surveyed at the time of the. ratification of the eee 
ae agreement’ but certain. subsequent. surveys made by the Department oe 
--» tend to establish the fact that between the years 1890 and 1905 certain. =. 
*.. avulsive changes. in the bed. of the river took place and that the survey = | 
a may have been erroneous. The usual rule of law is that when the 
_. > eourse of a river which is the boundary between ‘parcels of land-~ 
ees changes gradually: and imperceptibly, the river in its changed course °° 
. remains the boundary and owners of the land on the banks thereof. ao 
benefit: thereby as alluvial formations are deposited . on their land... ~ 
-. + Likewise, owners of the land adjacent to a, river lose title to any part. os 
of their land which may. be washed. away. by the same means which.” ee 
-. may add to their territory. Nebraska v. Iowa, 143 U. 8. 359. “Bure 
2 ether, where astream which i is a boundary, from any cause, suddenly A 
_... abandons its old and seeks a new bed, such’ change of channel-works 
els TO: -change of boundary ; and that poundary remains. as. it abel in n the, ee ° 
| center of the old channel. ee ee ee ae een YD 


. 
_— 


“December d5,, 1940- 


oe fae ae “BOUNDARIES OF INDI AN LANDS. ee ae oe 


“or to. carry ‘ont: other © public purposes appropriate | to the objects for which: ‘the a Ca has 


~ ~ 


: £ 


4 ths 5 weep is tg cae ig Sina ‘ : : 
ae 


a ae | DECISIONS: OF THE DEPARTMENT | OF THE ‘iNTHRIOR | (et Deyo . 


Spe leaves the boundary still the centre of the old channel. Me eae 


ieee eee “he pounidary, therefore, het ween Towa and Nebraska is-a. varying a, a 
gions ‘SO ‘far as “affected. -by these: changes of ‘diminution and accretion. in the. Pie 
j ‘mere washing ‘of the: “waters of ‘the. stream [Nebraska Vv. Towa, p Dp. 361 cowed - 


(870; gee also the cases cited. therein]. 


wee Can it be assumed that the Clonigress i in satitying’ the c cession and phe ae 
Ss pre adine: for a survey and. marking of the boundaries. other than: 
~-. natural water boundaries and‘by_ not providing fora survey of the 
 Jands bounded by water, intended that a survey: made 15 years. prior .. 
ite thereto: be. ‘used. in- marking the natural - water boundary, thus - dee. 3 ee. 
. priving both parties to the agreement of any: benefits. which may have 
‘accrued. to them between. the date. of the survey. and the ratification J lie. 


. Third: As the. disposals of land by, allotment or otherwise were. 


based on the 1890 survey, a. serious ‘question arises as to the acreage | 
‘ conveyed. by. such disposals in view of the changes which. had already 


ae 


‘taken. place. or which have’ thereafter taken. place. i in ‘the course of the s 
‘river. See Oklahoma v. ‘Tewas, 958 U. (8. 574, 597. ee 


- Fourth: Did the Department err in Poa thet erain ‘idlands | 


‘in the river, which subsequent: surveys of the Department show to have. _ 


been. in existence in 1890, were within the diminished portion. of the: 


ae reservation and therefore tribal lands?: If it-be. established as a fact. : re 
that these islands lay north of the midchannel of ther river in 1.1905, were. — 
a they not, then, included in the cession? . = 
“, - While the answers to the above fee may not b Bais necessary tor. 
ae = determination of. the question as to ‘your. authority to enter into the 
ie. ». proposed agreement, answers to some of them would clearly be meces- | 
» sary before you could. give intelligent consideration ‘to the agreement. 2 
ene companies proposing the agreement: have. not. submitted, and. Fo... 
~*~. do not find in the record, any facts upon. which you. could determine ee 
ae how ‘such an. agreement would affect. the interests of any individual | ae 
ae Indians, the tribe, or the United States. Tn. other words, you do. not cae 
: : _ now how: much land would be gained « or “lost ye reason’ ‘of the agree: ara 


: : | i : ment, or the value thereof. 


“"." Turning . to: the question” presented, there. are “opréain: “statutory Stee 

— limitations which, in my opinion, ‘epecifically prohibit your, entering 7 

ae into the proposed agreement, ee 

2 es ee AO first of these is found i in. the ee of Tu une: 219, 1906 6 (Ba Stat. 265, i eS 
os 410. S. C. sec. 11) :. oo ae a | | | 

ee See “No contract or Jrirchase on behalf of the United States. shall be made; = i. 


- M, Ee unless the same is authorized by law or is under an. appropriation adequate’ to Ae ae 
Site its fulfillment, panien in the War aud td Departments, for aoe subsistence, je cae: 


' 


| “Ath ése proposition ‘ehich are. ~“universaily. ieeontiized: as Tome where’ ae ae 

. “hotindaries of private property ‘touch on streams, are in Tike manner recognized 
-'. where: the boundaries. “between. States or nations.are, by preseription: or treaty, . . e 
_gety found in:running water.. _Accretion, no. matter. to which side it. adds Sround, Ga - 


. i > Mforage; fuel, quarters, dranapsitaiion or medical ay hospital copes whic ee ! 
Co however, ‘Shall: not exceed the necessities: of the current year: i ss + a aks 


Se ae "BOUNDARIES. OF INDIAN LANDS. pevem in ae” eerie 
ened ee a os ak ee Deceniber 18, 1940 eee a ee 


_ Agreements for. the development of oil reserves on the public domain ae : . 


or with provision. for exchange of royalties for fuel. depots and: pipe lines ve 
and agreements for the: exchange of royalty oil for fuel’ oil and. storage at 

~ .\. facilities have been determined to be contracts falling within the pro- — ro 
hibition of this section. Mammoth Oil Co. et al. v. United. States, QB: ae 


~U. 8.18, and Pan-American Petroleum & Transport Oo. et al. v. ‘United a ae 


oe States, 273 U. S: 456. “See also 15 Op. Atty. Gen. 236; 19 Op. ‘Atty. ey 
Gen. 650; and Chase v. United States, 44 Fed. 732, afd 155 U.S. 489. 208 
ae. contrast such as here proposed, involving as it does the title to lands 
oe held i in trust by the United pies: for Indians, falls equally within the Ce 
ne prohibition, oe oe 


bout 


-A further limitation ‘a upon your. ackhonye to: axacute the proposed ee 


agreement is section. 4 of the act of Congress gas March 3, 3, 1927 a . : 
(44 Stat. 1347, 25 U. Ss. C. sec. 898), which. provides: | ae 


That hereafter changes in the boundaries of reservations created’ by ‘Executive + 


. order, ‘pr oclamation, or otherwise for the use and oceupation of Indians ‘shall not |: 
o be made except, Dy Act. of’ Congress : Provided, ‘That this shall not apply toot te 
i: temporary withdrawals: ‘by the Secretary of the Intexior. ee ae he 
_ The words of this statute ¢ are too plain and explicit to. require in- - 
we terpretation. 


“ 


In my, opinion, the: true ideas as. it ere dae econ the a . a 
Indian reservation.and the ceded. lands, some of which ceded lands: 


a midehiannel may have changed, by a. slow and 1 imper ceptible - pr ‘OCess..” 


© While Tam not in a position to determine, and. it 1s not my. fometion * 4 : 

“=. to do.so, what. changes: may: have occurred. in ‘the. line of the mid-. 0. 

ae _ channel. on the ‘Big Wind River between 1905 and the present. time or 
by what. process. such. changes took place, certainly. the center:line of 


“having: been allotted. to individual | Trdians. ‘some having: been-fee © 2 
- patented. and some apparently still being held by. the United States’ ~~ 
and: leased under the authority of the 1916 act, supra, 1s the midchannel : aa caus 
- of the Big Wind River as fixed by the agreement. of cession, as. such. a 


on the | river as it existed i in 1890 is not the boundary ofthe reservation as a , 


3, oF 


oe “it. exists today. - _As'the agreement would. effect a change i inthe bound- . 

“2 3° ary of the reservation, I am of the opinion. that, you are without.au-: Choe, 

.°.. ‘thority to enter into such an agreement i in view of the clear ar prohibition: fa 
; of the act of March 3, 1927; SUPTA. 2 eae 


Aside. from. this: specific limitation; ‘it is: my opinion: “that eto ee ss 


: s Congress: has itself determined where the boundary of an Indian reser- | : ae . 
vation shall be, there is no residue of authority left 3 in the Becretaty 0 of ee 
oe the Interior to alter that determination. = 


Further, the agreement. might have the effect of aapocing of tribal; oe : 


‘ oc : | =~ 


eS Rak REIN | yi 


ee - all allotted. and ceded lands. While you may approve, onveyences: ofc : 


~ 


are 228 - "DECISIONS OF. THE: ‘DEPARTMENT or. THR INTERIOR 1571. D. aor 


oe | ae land allotted oy qudividual Indians of face abe aS hae noe aneered = ae - 
the provisions of the act, of: Congress approved. June 18, 1984" (48 Stat. 5. 


: a 984), commonly referred to as the Indian Reorganization Act: (and the eS ae 
- Indians of: the ‘Wind River Agency have not accepted the provisions of. Sad 
. this: act), T am.aware of no general: statutory authority vested i in you. . eh 


Se 40 dispose of Indian tribal jands. ‘As the agreement: might conceivas =. 
bly work out to deprive the tribe of lands vested in it by reasons of its 
... inherent right to accreted land, you would be unauthorized to make- =‘ _ 
- such a disposition of that land in the absence of express statutory au- . 


a : thority. Further, your authority to deal with that part of the. land | 


: eo. covered by. the proposed. agreement which represents. undisposed of o 
-- seeded land is limited by the‘ act of 1905, supra, ratifying the cession, — 


| : " and by. the act of 1916, supra, neither of ork permits such a disposi- - 2 _ ; 
Le tion of lands as proposed i in the agreement submitted. ie Pe Br ewe 
In conclusion, Tam of the opinion. that cert not been authorized =? ve 


| by law to. enter into the proposed. Berean’ 
Met tla Ae ee, Reyes Cea 
~ Oscar L. Ce oe 
| Assistant nt Seoretary.. 


STATE of WASHINGTON 


| Decided December 1 4 19 wo ae ee oe 


we me 


A Naviaance. ‘SremaM—BoUNpany.. | ate pate oe ae 
| The: question of. the boundary between the. Jand. below and above. ‘ordinary a 
: high. water. mark. inta navigable . Stream is necessarily’ a federal teeriion: . 

‘Boraa, Ltd. Ve Los Angeles, 296 U: 8. 10, cited and. d:epplled.. - 
‘SUPREMACY OF FEDERAL Law—Srare Rustarcrions. eo EE cay ae ga SY 
‘The laws of the United. States: alone: control - the - atgposttion. of title. to: its i 


lands and the States: are powerless. to place any limitations. or. Testrictions. | ae we 
on that control. ‘United States - ve Oregon, 295° U. sS. 4 cited and. applied Mire, 


ae “Bounpary—Onpany ice WATER MARK. eg, 


Sy ‘The line of ordinary high. water. mark in. a navigable stream ‘does not een” 


- ‘the. height reached. by: unusual - floods, nor by. great | annual. ‘rises in the a ge 
'” stream, but the line which ordinary ‘high water usually. réaches. Cedar en 
. Rapids v. Marshail, 203° Ne we 982; Welch Y. Browning, , 87 N.. w. 430, ie ve, * 


- :¢ited and applied. 


MeN a ae | Somer—Tscanps IN NAVIGABLE Sresam. = Sr ae ees : Si Om - 

- The acceptance of the survey of islands in a navigable ete eam does noe preclude Bee aa 

the State or its grantees. from’ Showing in an appropriate judicial proceed- es a 3 = 

iy - ing that the survey was inaccurate and embraced land which.the United =» 
. States had no power over. _ Boraz, Lid. v. Los. s Angeles, 296 U 8. 10, cited. a 


a and d apptted. es — ee 5 oe a te eee 


e ‘ : e . - 2 ‘a . . 4 Orne . 3 


iy SSeS ” 


fos CAL RET t a (STATE. OF: WASHINGTON 20 


ae | _ December LU, 1946. | a | i = Be | 
 Caarcax, Asians Secretary: ene 


The. State of Washington through a Ey Sie ae Departnent 
sof: Public. Lands, has appealed from a decision of the Commissioner 


:; : of the General Land Office rendered May 20, 1940, which dismissed. its” aoe 
:, protest against. the ; survey of: certain islands} in. the’ Columbia River © aS 


In T.2N., Rs. 18, 14, and. 15 E., , Willamette. meridian. ‘The record © 
allows: the surveys. were made- from: September 5 to October 3, 19389, 
inclusive. ‘The plats of survey were accepted April) 20, 1940. Acconting 
to the plats, seven islands” varying in area from a. small. fraction - of 
an acre to. approximately. 20 acres principally 1 in Sec. 19, F.2 N., Be 
“45 E:, and two islands a little less than a half acre each in ‘See. 36, Tv. 3 
N,, R. 13 E., are all in the State of Washington, ‘the. remainder of” 
those surveyed being i in Oregon. 

It is. reported that the islands ‘are ditunted 4 in Fite: Colanbis ee 
gorge.and dre stirrounded by. dangerous and turbulent waters; that. 
the banks of the islands are sheer basaltic bluffs: falling precipitously 


into: the water; ‘that the flood stage usually occurs in the month*of . 


dune: “Thiformation’ obtained from} the: War Department. is to the 
effect that. the islands. are the accustomed . and ancient: fishing places - 
- of the Indians, and the surveyor secured a number of affidavits from ~ 
aged. Indians attesting. to: the fact that the islands haye- been “in. 


existence in the same form in all the yéars of their memory which:ap- oe 


pears to extend far back of November: 11, 1889, the. date. of the: ad- 


.. Inission. of. Washington. to the Union, ‘and. earlier than the. original: 
surveys of 1859 to 1861 of the townships i in’ question, ‘which did not. 


‘include them. The assumption is made by the district’. cadastral 
e engineer that | as. the early” appropriations: and authorizations: for - 
public- land ‘surveys in the territory of Oregon: restricted subdivisional » 


. surveys to, lands: subject. to: and adaptable for: agriculture, and. the — 


. surveyors. at. that. time: ‘had. probably: no means of. Reaching: them 
~ with safety, the islands were omitted from the survey. - a 


In the instructions for the survey of the islands, the surveyor 1 was: | - = 


"diverted to determine the existence of the islands above the. ordinary | 
‘high water. mark. : The instructions were accompanied by a hydro- » 

Be graph prepared by the United States Engineér’s Office of the War De- 

| "partment showing | the daily discharge of the Columbia River in second-’ , ae 
~ feet at. Cascade Locks, Oregon, covering» a period. from October. 
AG 1878, to December 1986, from which the engineers assumed. ordinary 
"high water mark to. be. ‘ha: surface elevation’ above. mean sea. level, . 
“when the river is discharging at the rate of. 400 000 second- feet, at 


a _ _ which tine the surface elevation of the mean high water at the upper. 
end of the SOUP of islands 3 in “Three Mile eis has been. found 


ieee : . ny as ae - ’ 
nls : ee ' ; e a is Meech gl at 2s “e : 
. = {5 . ie . 1 ei oh heal at | 

ae ed : , . ; ee . 


= Bs "DECISIONS ‘OF THE DEPARTMENT OF. THE: INTERIOR (571. D. 


ies Be 9. 5 feet. ae at the seek end 4 8 feat, above: sea level, and that 
the islands are ‘from. 110 to 130 feet: above mean sea level. 
The reasons of the: Commissioner for. the dismissal. of. the protest 


are as. follows: v3 


Islands’ in navigable ee may be Sorigidered: public. ‘and: 6f the. United 
“States. if they existed. above ordinary high’ water ‘mark in. the: year the ‘State - 
>» ine which. they are situated. ‘was admitted into the Union, and in non-navigable _ 
< waters if: they were in. existence at the date of survey. and. disposition of the ° 
adjacent shore ldnds: ‘However, af they have formed since the. above mentioned — 
~ dates, they are Dot. regarded as public. land, and the question. of. ownership. 
is controlled py. the laws of: the State in which. they are situated. 

The returns: of the survey “of the islands in ‘question: have now. een received — 


fe and examined in this: office,. and thé. Engineer, after an exhaustive investigation, © 


- finds. that the. islands. are principally hard: basaltic” rock. with shore’ lines that © 
are. vertical cliffs ranging , up to 80 feet in. height above the. water; that the. 


: cs - islands are above mean high water mark; that, they: have. existed for many | 
years’ in their: ‘present form, and that. they: existed: in 1889, when the’ State a: o 


(OF. ‘Washington was. admitted into the Union... 


‘In the letter of the Commissioner of Public Lands a the. State of. 
| Washington o of Jur une 4 1940, “which has been. treated as an arcu 
itis stated: ee Fe ee, eee 


“We sent | our. ‘field’ examiners to make a. “preliminary report and: gecovaing © 
to. that report the lands, which are proposed — ‘to be surveyed, are under water | 
at ‘thie time of high water’ in the Columbia River. According | to the. laws: “of 
‘this “State, the State of Washington . claims title to’ the béds and shores of: 
all navigable. waters ‘lying’ between" the line of : ordinary high ‘water - ‘and the 
line of navigation. Our. courts. have. interpreted” this to. ‘mean. that. in any . 


% navigable water. course ; ‘if, there are islands that are’ “covered” by water, Mey: 


are actually shore lands: of’ the river and not uplands: ee | 

A protest | was entered: in this ease, -and the. Acting ‘Commissioner | of ‘the 
General Land. Office has: now. denied’ our protest ‘subject. to ‘the right. of appeal. 
— We: are. therefore requesting, that further consideration. be. given . ‘this. Toatter. 
inasmuch: as our, own reports. indicate that. the. area proposed ‘to. be: surveyed 
of consists, of islands in the river. that are at certain times’ of: the year under’ 


water. and. come under the. provisions 9 the. state. ownership as Psat of, the - Fe 


“bed of the river.” | 
Tt may. be ee in, : he: first, di that the Department. ig. no. 


. i. reagon to question; the claim of the State to the title to the beds ~ 


and. shores. of ‘all navigable waters of the State below the ordinary 
~ high- -water mark. The surveys of the islands. in question. were made | 
under" instructions that. recognized that principle as a- criterion for 
- determining. what. was or what. “was not unsurveyed public. lands, - 
and with ho purpose to assert any right contradictory to Agtcle 


’ XVII, section 1. of the“ constitution of. the a ‘which . provides. ae 


that: eee, ei as pe eee Re | 

The: State ae Wishiieton asserts its. ‘pucraniy: ie ‘the ‘beas ‘and: sghoras: of | 
all navigable waters. in the state. up to and, including. the, line of sane 
high tide, . in. ‘waters: ‘where the tide. ebbs ‘and HOW) and Up to. and’ ‘Ancluding 


‘, 


a ah , 


cs o4 N “e —- . 
. ue oy 


4 t the line of ordinary high water within the barks of al navigable rivers and 


oe eae es STATE OF WASHINGTON 0. hiss ee 


a “Tho Dépaninigat § is aware of: the: deca of ‘the Supreme whos : a 
| of the Stata declaring: in substance that title to lands in navigable “ 


- eas waters. upto the line of: ordinary high- water ‘mark belong to. thes" oe 
State. See Van Siclen vo Muir, 89. Pac. 188; Gifford v. Horton, 
=. 103. Pe aC. 988; Grays H arbor Boom Co. ‘vz Lownsdale, 102 Pac. 1041; pene 


: = by. that. court; and none ds  elted;: -whidlt holds. ‘that enna ins ie 8. 
| “navigable river “that. are at certain. times of the year ‘under water”. et ee 


are. part: of the bed of the. river and. are State owned. “If there be. oe I 


. . such a. decision or. one of. similar import, At could, not be. e-eonsidered pas 
err binding on. the Department. . eo | 


The question of the boundary en the land hae ‘ind. alow ae 
- ordinary. high- water mark in a’ navigable stream, that above being: a 

' the property of the United States and that below. being the property ee 
of the State, is necessarily a. Federal question ; ‘it involves the essential... 


es basis of a wight asserted - under Federal law. See Boraz,. Lid. veo Be! ee 
| Los Angeles, 296 U.S. 10, 92, - The laws: of the United States alone ae 
_ control the disposition of title to its lands and the States are power-. oo 


> less to place any limitations or restrictions on ‘that control. United. oe 


| : States v. Oregon, and cases there cited,.295 U.'S..1, 27, 28. 


As to what is meant: by the ‘ ‘ordinary high water mark, ” no dleak = 


x definition. is encountered. in the decisions of the Supreme Court of ti 
ae Washington. : Th construing - section. Ae of article XVII, SUPTA,. the - 


Court said in Van Siclenv. Mu unr, supra, that it includes all land. lying | 7 


>. between: the. boundary . line. of | the ‘upland and. low. water and’ TOBY ee 
ce include the land, lying between such boundary line’ and water:of suffi-. 9° 


elent. depth for or dinary navigation. - This decision is not. uinsinetng a . ee 


a “as the question here ‘in- fact is what is the line of the upland.” me ee 
In Pacifie M ‘lling & Elevator Co. v: Sats O md Portland, 65 5 Oreg. 319, oe 
188 Pac. 72, it was said. thats, fee 


4 “ghe ling of ordinary high: water | is. ‘the line to. ‘which: the water rises: in. ae Se eos . 
a seasons. Of. ordinary high water or. the ‘Line at which the “presence” of water. is pe! 


ei 2 Hs continued for such length of time as. to mark ‘upon. the soil and ‘vegetation . one 
Gr Aes ‘distinct character. Se es i ae 
ees DV some jurisdictions it 3 is held that: tha State: owns the’ bed: of ee a 
Poe -river to the ordinary high water mark and this mark 3 is to be. found cs — 
by ascertaining where the. presence and action of the. water are so. 3. 
-“. “-ysual and long=continued in ordinary years as to.mark upon the soil... <> 
". a character distinct from that of the banks in respect to the vegetation’ = 
ae and. nature: ‘of the soil. (a7 Ann. Cases, 149, (150)... ‘It is not the line: Hoe Ee 
_° + marked by unusual floods but the line which ordinary. high water. 
oo ae usually reaches. Oty. ot.€ Cedar Beas ve M orshall,, 199 Towa 1262, Be Pe 


Pye. Ob: SO Seig tone MAS 
as EE p te Stig Nae] «8 


By ae Q 203 N. W. 939, The line of ordinary. high. eae figs not | mean i the» eS 
ae height, reached by ‘unusual. floods, for these usually, soon. disappear. ee 
> Neither does it mean. the line ordinarily réached by the great annual . 
ye Tises: of the river which. cover in places lands valuable for agricultural eer 


: 982). 3 DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR (BTL LD. ee 


: : he ae Welch v. Browning, 115 Towa, 690, 87 N. W. 480. 


Sie “Applying: the definitions of the words ‘ ‘ordinary high eaten ‘as : > ; 
a _ interpreted by the courts, the. statements of the Commissioner | of ee 
_~ Public Lands as ‘to what his investigators ascertained are insufficient ©. 

sO. disturb : ‘or ‘cause any inquiry “as to the correctness and propriety. > 
a “of the. survey. The: inference naturally. arising from. the silence of 

os) the. original notes and plats that the islands. were not there at. the en 
ae. time: of survey. is ‘refuted. by the’ reports. of their stable’ formation, St 
shack. elevation, size and. appearance and: prima, facie demonstrates iat: eee 


a the islands were in their present condition when. Washington became i 
a State. “See Moss v. Ramey, 239 U. S. 538, 546.. : 


Even if the State had made any ‘contention implying that ths De. | | c ~~ 


: . a partment had caused . to. be. surveyed land below the ordinary high - i. 


. water mark, in view of the survey returns showing that the elevation. a 
of the islands i is. above: high water, the contention should be. buttressed. : 
‘by such factual data which, if established, would overcome the: returns .- 


_~ of the cadastral engineer. "The atithority of the Land Department to - 
| make surveys extends only to ‘public lands. The acceptance of the - 


_. survey would not preclude the State or its grantees from. showing-in % 


ane appropriate judicial proceeding that the survey was inaccurate 
a and embraced. Jand. which the United States - had. no ‘power over. : 
: Borax, Ltd. Ve Los ‘Angeles, supra (pp. 16-18). 


For the reasons stated the decision. appealed fy is i afikienéd. with: i : 


‘out. prejudice to the right of the State to make such: further showing 


- in writing as will tend. to prove that. the islands it claims were below. 
“o> the Tine of, ‘ordinary high water. at the date ‘of the. admission of the _ 
- State into the Union.’ ‘Upon failure of the State to take any action — 


on . within 60 days from the rendition of this decision, it will be preemed os . 
ae ag that the State desires no 0 longer to contest the. oo | a 


| Affirmed: 





de ‘s. ‘MANSFIELD ET AL 


a ie Pia Lanps—Hgurrasie Iris. ae . | 
ppegurcment ‘of an oil and- gas waiver, wns ‘due to ‘riletake. of 15 ‘percent ' ae: - 
in computing . the sale price. Of land, patent has. not issued. after ‘Ho. De 


from the date of the issuance ‘of the cash’ receipt. - 


An entryman who has done*‘everything which is’ necessary to. “entitle. him a . ; : 
.° receive a patent for public. lands has, even before. patent. ig: actually issued 7 a 
by. the General. Land Office, a complete equitable estate in ‘the land whieh he ot ee 


pts 


can sell and convey, mortgage or: Tease. 


Se eines ‘Bion Force oF Contracts Upon: THE Governmenr, 


™ 


ae = oe Be eae January 2 194d 


a ee eat OF Govanxurent Ovrtorazs. a ee Ne ee ee 
| AL mistake. made: by Government officials: ‘of: avbtoxiiately 1S in: | computing 


hs -. the acteage and the. ‘sale. price of: a specifié ‘tract’ of land is. ‘not of. ‘such a. 


= tion. from. ‘the. general rule: that equitable title. passes’ to the purchaser. of 


1% ; Ayorand OF Conrracr FOR Sane OF LAND. 


<£ ‘contract for: the. sale of a specific tract of land cartict ‘be avoided qiere 4 it. 
vis. possible by compensation to the. party. injured by the mistake to. put: him . 


in as good a ‘position as if the transaction: had. been. what he “supposed it to re : = 


be, and such: ‘compensation is. given. 


ah. 


’ The United. States is. as much bound by: its. contracts, as are individuals. 


MIstaes OB Lacaes. OF Govern MENT OFFICERS. 


The. general ‘rule that: the Government. is” not. char teas with: ‘the mistakes 
-" oF laches. of ‘its. officers. cannot. be. expanded: to the point : of allowing ‘the - 
3 Government, after ae lapse of 110: “years, to. alter or avoid, eS contract for 
the sale of a “specific tract’ of. public. land. which it could not have altered — 

or. avoided if a timely disclosure of the. error. had been made to. the vendees.- 


No Om, AND Gas WAIVER ATER PASSING OF EQurrartal Tres, 


“An Oil: and. gas. waiver cannot be required where the United States has been 


. divested of its equitable estate j in the land.. oo ee re RS ae Siege 


a Ginikicaa ‘Assistant Seoretary: 


On November 6, 1939, ‘LL. S. Mansfeld, Me Lillian 8. ‘Mansfield, 
and J. R. ‘Williams, by. their attorney, fled an application for the” 


Hesuanibe: of patent, for. the E14 sw, Sec. -9, Th: -9 N.S R. 3 W.,. 


Choctaw meridian, Mississippi. They. alleged. that. Hhey. were. ‘the: ” 


owners: of the land and had been. bus possession. thereof under claim ~ | 
of ownership. for many years; that: they had never been advised that 
there: was: any question’ of. title acquired from the United, States, - 
ae having: relied onthe records of Yazoo County, Miss., which indicated: 
that said. Jand had. been properly: entered. on. September 30, 1830, by 
oes Aron Humphrey and William Roundtree. pees 2 ee 


In a letter, accompanying the application the sitomney: oii thee 


See the records. of the. General Land -Office- showed ‘that’ Cash ‘Entry, No. 
—s 6880, Mount Salus, Miss., was suspended upon a question of ‘area, aS, 
the. certificate of. purchase indicated the area as’ 78.50 acres, while the - oe a 
sl -plat of! ‘survey. showed. 79. 75. acres; that. it also ‘appeared. that. the - 
said certificate of. purchase. was retuned’ ‘to the local land. ‘office for- 
ee: correction, but that. there was no. evidence. that, it. had ever. again . 
-. - been received in the General Land Office or. that. the purchasers. had < 
“1 ever been: called upon: for additional. payment: “The. amount. of $1. 58 
Was tendered i in. ‘payment of the apparent: excess of 1. 25 acres at. the | 
a es ‘rate: of _ 25. per. acre. Receipt: ‘No, 17 94603. was. issued. November We as 
1989 ae pear eara es 


A ee ee 


~ ‘material nature as to vitiate the contract and does not except the. transac- | 4 


ge Boal oe wae ae ‘8. MANSFIRLD Br Le ee oe 


2 public Jand, ‘upon the issuance and. cere: to him of the cash certificate. oo : ey 


aoe tes, hee 
oe 


ots aa 


se ETO 


a 2 DECISIONS oF HE. DEPARTMENT oF TE INTERIOR | ieee D. ce oh ee 


eee Tn a letter addressed. to the attorney « on di anuary. 99, 1940, the os 
Se Commissioner of the. General Land Office, after ae forth the facts og 
: oe substantially. as hereinbefore recited, stated: de Thue Se atl. 3 


Tt: is, “therefore, the belief of: this office that patent may be! issued on: ie 


ae entry. _ However, as the original entrymen failed to pay the entire’ purchase. =. 
“. ly> price, of the lands, they did not acquire any: ‘title, either’ equitable or legal... “he 

land comes within the purview of ‘Departmental Order No. 349. of May 14, 1928.00 
ace. ‘The Departnient’ has -held that’ in such cases if the Geological Survey reports ee a yt 
fn? that: the. lands. are. known to be. valuable, or. have. prospective value, for oil oF © ae 

fo gas, or any .other minerals named in the act of July 17, 1914, ‘the ‘claimant ay 


would. be. required to: waive rights to ‘such, minerals (G. L:.0. 05579)... 


Poe Sei in view of the foregoing, by letter. Of even. date - ‘the . Geological Survey’ has a ei 
a “peen requested to make the required report. AS goon" as: the report. is received, tad 3 
you will. be advised of. same and if. Perey, the eoplicent will then be re- res. 
quired to file the necessary waiver. ne 8 ee ee 
Sue By decision of April 1, 1940, the Gisinmnisdiotie’ ‘onllled: upon "thes oo 
es applicants for their “consent; to.a reservation to the Government of 
~~ the oil and gas, content of the land to the Government. orto show. 
“". cause, if any, why they should not consent to the mineral reserva- 
es tion,” under ‘penalty of suffering rejection of the application. for. = 
oe . failure to comply. The Commissioner stated that the Geological Sure 2 Geese 
. 4 vey: had on February 23, 1940, reported. that. the land 4 in. question was. - | 
In an area in which valuable deposits of oil or gas might occur under. a 
structural conditions favorable to their- accumulation and the land. 
a Wes therefore reported as valuable for oil and gas: within the mean- a. 
Se ee ing ‘of the act of: July 17,1914 (38 Stat. 509). ae 
~The receipt issued: to ‘Aron: Humphrey and William Roundtree oo eee 
“September 8, 1830, recites that’ it is for the sum of. $98. 12, “being i 
~~ full for. EYSWY, of Section No. 9. Township No..9 of Range No.3 
a “West, containing 78.50 acres, at the rate of $1.25 per acre.” Therec- 2. ~ 
oe ords of the General. Land Office, indicate that Réegister’s Certificate. BC eae 
oe No. 5330. was. issued at the same ‘time for. the land and that this was A ee 
- - ‘returned from the General Land Office ‘to. the register: of .the local. ere as 
“i Jand: office. at Mount. Salus for correction. of: acreage - from. 78.50" to. 30 
ie a 9. 7 5 acres. it does not appear that anything was said or r done. about ae 


oH ‘ever sent back to. the General Land Oifice: “Tt. does: not: appear: sgiiaay ee 
a the. purchasers: or: any “successor in interest were ever notified that ne te, 
. the full purchase ‘price had not been paid or that there was. any ate Ze 


in the register’ s certificate which prevented the issuance of patent... 


oe _Presumptively, . at: least, equitable title passed ‘ when the: regis : a : 

oe issued and. delivered to the purchasers. the cash. certificate. “The laws) oY, 
ee stated to be that one who has. done everything which i 18 necessary to - | 

entitle. him. to receive a patent for public land has, even before patent Ste Eolas 

is: actually issued by the land department, a. complete equitablé estate © as 

in the land which he can sell and convey, mortgage, or lease: 50.C. Oo tata. 

i hee Lands, sec. 568; Wirth ve  Branage, 98 U. 8. 118, 121; Benton es 


ro : \ 


J anuary 2h, ‘1941 


Mining 6a" Vv. Alte Mining Co., 145 US: 498, 439 ; Bayne v. Cebu 
' Pacifie Ry. G0.; 255 U. Ss. 928, 37. “In the present, case it is not. ben 
lieved: that. the mistake. ee by Government. officials. of 1.25- acres, 
_ resulting j ina. deficiency of $1. 58 in the purchase price paid, a mistake 
0k approximately ‘1.5. pereent im computation, is of such a material.- 
nature as to except this case from the general rule that. the equitable 
title. ‘passes to the purchaser of public land: upon the issuance and. 
delivery to him of the cash. certificate. & contract. for the sale of a 
. Specific tract. of land cannot: be avoided — ee 


“where ‘it is, possible by compensation’ to the: party injuted: by: ‘the aqnidtansto 


put him in as. ‘good a position as if the transaction: had been. what he’ supposed — 


: am hoe ere okie $. MANSFIELD ETAL. et es 


it to be, and such compensation is given: Restatement of ‘the Law of Contracts, os os, 


sec, 502 (c): and Tilustration No. 10 thereunder. ee ia 4 
And it has been held that - . 


~The United States aré as much bound by. their contracts as are. , individuals. oe oe 


. they’ repudiate their obligations, it is as. much repudiation, with all the. wrong 
and reproach that term implies, as it would: ‘be -if the repudiator had been a: 
_ State or a municipality or a citizen. Sinking. Fund, os 99 U. 8: 18, i “See 
also Lynch ¥. United ‘States, 292 U.S. 574. | 

Had the. parties: to. the sale. in: question — private peer 
- before ‘a court of equity in 1830, the court would undoubtedly have 


held the contract. valid and iat therefore. the. equitable: title to. the’. 


land had passed to the ‘purchaser, and upon the tender of the $1.58 de- 


ficiency i in the. purchase price it would have decreed specific perform. 3 


ance: C ia Pomeroy’ s Eq. Jur., secs. 872, 2167, 4th ed.’ By the same 
token, i in 1880 the ‘Government could require nothing more than the, 
payment of its: $r. 58 lien’ for the deficiency i in the ‘purchase price: asa’ 
- prerequisite to. the issuance ‘of patent, Nothing has happened in the. 
interim. to: enlarge’ the Governments, equities or legal rights: in the © 


_ premises. Surely the general rule that. the Government is not. charge- ee 


~ able with:the mistakes or laches ofits officers: cannot be expanded to” 
the point of allowing the Government, after a lapse of 110 years,. to. 
alter or avoid a contract for the ale of a specific. tract of: public 


of the error. had been made'to the veridees... 

Ttis my: opinion;. therefore, that equitable title vested in ‘the | pur- 
ee upon. the delivery to them of the cash. certificate in 1830. 
“Gonacquently, the instructions. of: December 11, 1934" (55 LD 99), 
~ cited in the Commissioner’ S decision as authority for the. requirement. . 
oF an oil: and gas waiver, have no application 4 in this:case. because. the — 
_ premise therein. was that. the United States had, not been divested of’ 


“Its equitable title. Cf. Ruth Sugar Company, 2 Ine. ma A. 2998 6, un UE ae oe 


- published), decided June 26, 1940... ae ae 
~The. decision n-sppedlet: from. 1 is reversed, _ eu 7 ree 


8082124518 


7 . 


~ lanid: which it could not have altered-or: avoided: if a. «timely, disclosure * 


eee 


alee 


- ss Se FS ay a2 


ne are _ DECISIONS OF: THE DEPARTMENT, oF THE INTERIOR [eT D. 


RIGHT oF. THE ‘UNITED STATES. TO MAINTAIN surr TO 
: se TITLE | 


| Pi A at ee eres os Tes _Pebmiary 8, 1941. 
-Fannams Raivoo—Acr ¢ or Max 6, 1987. ee Ui. Cs 


= ‘The. Farmers Banco, comprising 583. a acres of iand, was. ent from Mexico ‘by : ci : 
-. a flood’ of the Colorado River in 1905. In. the. ‘next year the ‘Bureau Of 4 °° a 
fe “Reclamation took possession: of the panco and commenced | improvements’ 2. - 
ie ee thereon’ for. the benefit of the Indians On: the theory ‘that the lands belonged - e a 
oe to. the United: States by aceretion.. “Expenditures. “were made to the extent : A 
-. o£°$60,000 and entries were allowed on the land under. the homestead laws. _ 


ae ~ Under the provisions . of conventions between. the’ United States ‘and Mexico, 


2 : the International ‘Boundary Commission | ‘on: ‘September 18, 1926, decided. fe 9 
to make: an order for the elimination of the. ‘-baneo to. the United. States. on 
the ground it was, cut: Om. Mexico > by avulsion. The, order | was: issued. ee 


| _ October 26, 1927, . ; 
Between ‘Septenber. 18, 1926 and ‘October 26; 1927, ‘the Mexican ie yerament | 
by: an. instrument dated: October 22, 1927. granted the. Jand: in the-banco to | 


e one, Alvarez: By letter, of July -29, “1930, the Attorney: General. advised: the: - 
ae Secretary of the. Interior not. to recognize the title of Alvarez, ‘There. had 


: ~~ arisen: a. difference ‘of . opinion between the Department of: State and the _ 
ee Attorney General, AS. to whether the Republic of: Mexico or the. United States 
Was: the sovereign proprietor of the. land at the time the former ‘made its: ~ 


_ 7 - grant to Alvarez, but it-was. agreed. that the question was one for the. deter- 
.. mination of. the courts. At the instance of: the State Depaitment the Con- = 


; giess passed the act. of May. 6; 1987 (50 Stat. isn. By this act payment was 
authorized to the Government of Mexico of $20, 000, of which $15,000 was to. be 
a “paid to Alvarez, and $5, 000: to the estate or the heirs of. Fishburn, an assignee 
of. Alvarez in full settlement of. their interests in ‘the Farmers. Banco. a 
* The. Government of Mexico. ‘declined ‘to: give. the. assurances ‘provided: in. the 


_act and furnished evidence that. on April 28, 1987; Alvarez. had. transferred Nene 3 es) 


all the rights pertaining - to him under his’ claim. against. the. United States ? 
> to one, ‘Diaz. ‘Requests: ‘were: made by. certain ‘holders: of farm units gene 
‘the reclamation. acts:for patent. : e 


Held: (2). ‘That the issuance of an ateat would: “not be: justified without. ao . 


> determination by a. court of competent jurisdiction that’ Alvarez had no: 


oy oe Tights” in the land. (2) That the-act of May 6, 1987 would not affect the. _ | 


ee right of the United ‘States to: maintain a. suit to. remove a cloud ‘on its title’ oo 


” ereated by. the grant. to: Alvarez,’ (8): “That a suit by the United States to. 


os “> quiet title. was maintainable:on two: theories, ‘one. being, . that ‘it acquired eae ae 


os . Sovereignty | over the banco when it. ‘was cut from. Mexico. by avulsion | Mrs - 
oo 1905 by virtue. of. the. decision. Of the International . Boundary Commission | 


under - the treaties. and conventions. under which it acted, and. the grant = 


| on to Alvarez was therefore invalid, and. the. other being, that. if the title of i 2. 
> Alvarez was “good ‘when. made, ‘the United. States had now a valid title by oe. Sf 


ee, : adverse possession under applicable statutes of limitations. 


- Onapscan, Assistant Secretary : Gees es a 
have considered your [Commissioner of the ‘General fond Office] ke 


_letter of Jw une 10, 1940, Operas | to the letters of Senator ' Hiayden 7 ey 7 


February 6; 94S: 


. er ‘concerning - Shee reclamation Hoheteed of aay ca 
ae. ~ McVaughaen, ‘Tucson 02822, assigned to Melvin: Crisp, ‘described: as” 
Farm Unit. “C”, embracing SEY, SEY, Sec. 80, 7.98, RB. 24 W.,G.& | 
2. §R. M,, and: requesting instructions. as to the suggestions of. Senator 
ae Hayden that, patent, issue, for the homestead or that the United. States 
_ .. > institute suit-in the District Court of the United States for the District 
of Arizona to quiet the title of the United States to the lands within ~ 
~~ the Farmers Banco and upon the rendition of a decree in ‘favor of the - 


: : . United States that, patents be. issued a the MeVanghaen_ and other © 
_ ‘entries embracing lands in the banco.. 


+ Tt is not thought necessary to attempt a: ‘full recital: of all rind 
ee facts that have a bearing on the questions presented. ‘The contents of © 
 - your letter and the documents and papers therein referred to, when - 
eT supplemented by. the information contained in. House. Report. No. 167° 
-. accompanying H. R. 2917, 75th Congress, Ast. session, ape to” 
ae supply. all data checessary. for a ‘proper conclusion. i in the matter. 


In the first. place, it’ may be said that enough. reason appears. op 
some inodification of: the. departmental. instructions of October 30, 


of ne land within the Farmers Banco until the Mexican: claims have* 


3 been. Settled. . It’ seems that the mode of settlement: proposed by the © 
~~ act-of May 6, 19387 (50° Stat. 181), cannot: now be effectuated as the . 


government has furnished | evidence: that Alvarez on April. 28, 1987,.. 


had transferred by deed all the rights pertaining. to him under the a 


claim against the: United. States to Licenciado Jeronimo Diaz. ‘That - 
é government: ‘has gone: further. and. advised. the, Secretary. of State: 


oe that in: view. of the fact. that: the justice and: legal. basis of this claim’ has: Neen 
recognized and. that the sum necessary to. satisfy. it has been. ‘set aside,’ the Gov 
_: ernment of Mexico considers that its protective intervention in this case has 
ae terminated, and leaves the ‘individuals: interested: in it, General Alvarez: or his’. 
as assignees, ‘absolutely. free: to. ‘claim their. rights ‘in the way . that’ they. see fit, 
~ : ea ‘and the foregoing statement neither can nor should. be interpreted « as preludging 
a _the: ‘validity of. the private rights of these gentlemen. wea a 


a 7 Soe letter of thie Secretary. of State. of February 28, 1940. oe 
: ios. The question. whether, by the act of: ‘May 6, 1987, the: United: ‘Btstes’ 


a réeopnized the justice and legal basis of the claim of General: Alvarez 


i. will be considered hereinafter, but whatever may have been the views - 
oo that controlled the Mexican. Government 3 in the position it’ took, it-is: 
~-«.. clear that no claim for ‘payment: under the act may be. legally. made 

4 by the beneficiaries. named therein and that: they inust resort to: the 
eet — courts to enforee their aa nights} in the land. As neither Alvare eZ 


git 


he ee VOU AR Bs RIGHT ‘TO. QuiEr. IMLB 2 aR: a 


i 1929, directing that no further. steps be taken looking to: disposals ~ ue 7 


. ‘Government of Mexico declined:to give: the assurances provided i inthe — 
act, as: one of the conditions for the. settlement; that: General. Alvarez é 
oe had not, transferred his claim except. as specified i m the: act, and Pat 


Mey 


.% positive and more persuasive reason why the Depar tment Peat 


eae not issue a ‘patent. ‘at.the present time. to the farm unit is that the 
patent” would import that. the land was public land ‘subject. to entry. 
20. and? patent. and that: its issuance was not in contravention, of Article .. 
"2 TV: of the convention: or March. 20, 1905. _ Stat. ae which DEO a 
re vides that: | 


eA 238 " DECISIONS. oF THE. DEPARTMENT ‘OF. THE INTERIOR ‘wr. Ui D. ye 


es Sonor his: assigns have instituted any. suit: ecune their alleged title, eae ue 
-.. the question arises-as to what action would: be. appropriate. by he. a 
os ‘Government | An: ‘its interest. oe in. the interests of those - claiming oe oe 
| Smderit;  % 4 ag 
= “As.to the rédhiest: of Sénator Hayden to issvie a a oe this farm Ee ein 
ee ‘unit, serious doubts arise as to the: propriety of such action: and, fur- kee 
ee tienen. the issuance‘of such a: patent would be inconclusive as to’ the Pee 
ae. validity of the title of the: United States to the Farmers Banoo. 8. en 
oo ye | he fact that. Georgie Colman claiming title under a patent from the mS 
pee, ‘United States to adj oining: Swi, SEY, See. 30, involving: land in'the = 
eae Farmers Banco, obtained from the Superior Court ‘of the State. of ~ 
we “Arizona. in. and for Yuma: County, a, decree. against Gener al Alvarez. 2 oe 
eee by default; quieting her title to. said tract, would give no-assurance that. a — , 
2 @ like: patent: to the McVaughiaen entry would not be assailable by as 
. collateral attack | ‘upon the validity. of the patent or-that it would not. ss 
be. subject to the. imposition: of a:trust in favor of claimants under the. 
_ Alvarez title, as it seems from the pleadings. and decree i in said cause: 
; that no question:as to the validity of patent or any rights of Alvar ee 
’ under his deed nécessarily arose or were considered... _— * 


“Property of. all kinds situated: on: ihe said ies 5 shall be, inviolably renpectod. a 


- and its present owners, their heirs, and those who: may subsequently acquire. the Ce 


‘s property legally, shall. enjoy. as: ‘complete security. with respect there: as Si it 


- belonged: to citizens of the country where it. is: situated. 


ee in the letter of the State Department to. the ‘President cadena? . : : ai 
ba ing’ the enactment of H. R. 29177, which 1 is: Mcorpotted. in | Hous e Re- ee 
a ik No, 167 supra, ‘itis stated: eg ee ee ee 


eS “When. the: claimant sought. to ‘obtain: “possession: of the: sueoperey in- question - Ea 
ise: the ‘Secretary ‘of the Interior requested: the advice of the Attorney’ General and 
te “algo: ‘took up. the matter with this Department with a view ‘to obtaining: infor- ae ee 
~ -. mation regarding: the. basis upon’ which’ General. Alvarez founds - his claim Of 2, 25. 
: private title to the land. The Attorney General held that the. Secretary. cette Se 
_ ? Interior’ was not required to relinquish possession of the property. to. General > 
- Alvarez, onthe assumption. that sovereignty over the banco passed to. the United cea lg 
“i States at: the moment the. -avulsive cut was made. This ‘Department, on the aoe 
ether hand, was’ of the opinion that sovereignty did not pass.at least until the oe 
~ International. Boundary. Commission handed down. its decision. . . Moreover, age 
“the question of private title to the lands was considered. to.be a matter-for 
the courts to. determine, this Department suggested that the. claimant. exhaust. i, tee 


his legal remedies: "The Attorney General concull ed i in this: Suggestion. 


ee 7 : 286) Cs — : wh 8. ‘RIGHT To Quinn TITLE ay a : - oP ene 


_-Pebruary 6, 1941 


As thers appears a ave been. a difierence: cs opinion cries ‘tha =: ee ae 


aus ia State Departrhent and the. “Attorney. General as to whether .the Re- ee 
a See public. of Mexico or the. United. States was the sovereign: proprietor ae ee 
.o of the land at the time the former made its grant of the land to.Gen- cae 
ae eral Alvarez, and:as it was agreed this question was a matter for et. 
oe dofarmination 3 in the. courts, and as the act of May 6, 1987, at least... ri oe : 
.. imports that:the claim.of Alvarez was of sufficient substance to “war-) 2 iess: 
rant. the. United States. to buy its: peace with him, it is believed. that ore 


- the Department. would: not, be justified ; in the issuance ofa patent: to a, 


Pee the: farm. unit. in question. without a determination by a court tot com-’ oo “ : . 


a ! 
» Le Ld 


ae “Tt is, ice the view. ‘of the. Department) that. ae facts anid : ee 
ba circumstances disclosed would warrant the institution of a suit. to quiet Cota ae 


' “- the title of the United States to the land within the banco.. According De Sia tee. 
..: to. the letter of the State Department. of Ji anuary 4, 1937, supra, and. pe 
data with the record: substantially in. accord: with. the faictir recited in. 3.) 
cos! said. letter, the Farmers Banco, comprising 583. As acres, was cut. from. - oa 
ee . Mexico by a flood i in the Colorado River in 1905. - During the next. Oat ah 


year the Bureau of Reclamation, took possession. of the ‘land on‘the 


. ~~. theory that it was formed. by accretion and, therefore, belonged tothe 22 
—.. United States and commenced varilous’ ‘improvements. for the benefit eee 
_ / ofthe Indians residing thereon: The Office of Indian Affairs’ also: os 
a expended a considerable-amount in, clearing and leveling and ditching pees 
cae " to 1 improve the land. ~The. total. expenditures. for. the Farmers: Banco 
Poe for improvements ¥ was approximately $60;000.. Certain entries. were. i as 
-.,°+ allowed under the homestead acts. Att the date. of said letter, and/it. 
-- is presumed since that time, the land’ was divided .as follows: Alba else 
"acres set apart by Executive Order No. 2711, dated September 27, 10 


oe ; _. for the-use and occupancy of the Cocopah Indians ‘4. 1 acres: of. public ra Lee 
ae? . Jands and 121.2 acres held by entryman. = oy es ee. 
~ The International: Boundary Commission i in ‘indertaking the fixing: Be Pee 


of the boundary. line with reference to small bancos segregated by, 
i changes 3 in'the river. encountered. difficulties. in. the solution . of.con- 
. » troversies under the principles of the previous conventions. A further Poe. 

. ». -gonvention was therefore signed on March 20, 1905. (85 Stat: 1863). a 
—-., Under this convention certain areas. not exceeding 250 hectares. (617. es oe 
Ri acres). or not having a population of over 200 souls, cut off by: avulsion cetera 


| from either country, and other sunilar areas that cient be formed in’: ae : 


the future, were to be surveyed and marked with suitable monuments. °°: - 


Those found. ‘on the Mexican’ sidé of the river were. to. be. eliminated. pe ee inh 
to that: Government while those on the opposite side were to be elimi-.:3 0 


: : = nated to the United States... However, i in accordance with. the provi-, ee a 
oO slons of Article VIII of. the: convention ‘of March 1, 1889, respecting. aes 
acer the decisions of the Boundary Commission, such decisions were. see he 


by 


; i . 2 ae a : 3.) ae We 


a 90 "DECISIONS OF ‘TEE: DEPARTMENT. oF. THE INTERIOR. (e7. De ie 


ae Gderba binding in in the:évent that o one. é of the governments. did not. oe 
ae a a disapprove them: within one month reckoned from the-date on which core = a 
ets they were pronounced, After the signing of. the last-mentioned con- aes 
--yention but before the ratification-thereof was exchanged, the Farmers ae 
_~ Banco was cut from Mexico to the American side of the river. Inthe 7 
eircumstances, the provisions of the several conventions, especially ~.  . 
| ‘that of 1905, became applicable. and a decision by the Commission was | 
ae required i in order to determine whether the change in fact was made ee ran 
ee ~~ by. avulsion: and whether. the area. or population. of the- banco was: e 
a “within the limits: of those which. it was intendéd should be eliminated > 
_: from one government | to the other.. The Commission after considering - ae 
-*.. the evidence regarding the change in the character of the bed of the 
~~. river decided on September 18, 1926, to make an.order for the elimina- Pe 
a OM: of the banco‘to the United States on. the ground that it was cut aon 
.. from: Mexico. by ‘avulsion. ‘The order of elimination, denominated te aes 
oe - “minute No. 99” was not issued until October 26, 1927. Neither. govern- nen 
ie [ ment. disapproved the order. ‘Between. ‘September 18 and October 26; 
~. $927, the Mexican Government, by an-instrument bearing date October 


< 22, granted the land in the Farmers Banco to Alvarez. 


7 “Tt would seem that the question ‘whether any title to. ihe Hands passed ne ‘4 
| to Alvarez by. the said grant. would depend upon, the fact whether | 


Mexico was sovereign proprietor of the land at the time of the grant. 


7 As above shown, the. question of sovereignty of the. bancos rented by oe 
- avulsion was committed by the convention of 1905 to the determination ee 
of the International Boundary Commission, if not disapproved by: ee 
~ either contracting party. within one month from the date the determi- = 
‘nation was pronounced. At the time of the grant to Alvarez the 
question. of sovereignty was sub judica, and I think it may. reasonably | 
“be argued that. the determination when made had: the’ effect, of a-de- 
cision that: sovereignty | over the banco. existed in the United States 


_. fromthe date of the avulsion, and whatever may have been the motives. 


2 that. actuated. the grant to Alvares, it would have no more efficacy than * 
"9 quitclaim by the Government'of Mexico:. By. létter of July 29; 1980, , *. 
|. thé Attorney General considered. the question whéther ‘this Depart- Be - 

ae “ment should recognize the: claim of Alvarez. ‘Following a recitation 2 os 
eer oni the facts, the Attorney General said: oe eee ee ee 


ae rs - oe a * ‘It is quite obvious from the fact of this record that the graut from the os os ai 
ea ‘Mexican. Government to. Alvarez was made with the knowledge on the part: Of | oe 
ae Alvarez and the Mexican Government that the Banco had been cut by avulsion in 
Pe ec 1905 and that the Boundary. Commission had. heard. the evidence and had ‘in- . eee a 
on formally. reached the conclusion that the Banco should be eliminated from. ‘the Cae aa. 
et oa : convention of 1884. The grant. was thus: made and expedited with the evident . ee ge ert 
Moy ee - purpose. of anticipating the formal decision : of the Commissioners and thus in | ee 
effect defeating the purpose. and apinit, of the conventions. between the United eke 
- ‘States and Mexico. eee Pe ene 


he 


—. 


nek = 286) : sons vu. Ss. ‘RIGHT TO quisr. TIPLE ee. ee 241 a 


‘February 6; 1941 


ates : : . 2 re ce paar : 


of. course’ the } primary question: is whether under ‘the terms. of. the’ various 2s a 


oo Sac the. sovereignty. to the Farmer’ s Banco’ passed at the time. of the ae 


| have. examined | ihe inenioranduii of June. 29, 1928, prepared in. ‘the ‘office Of oe a ae 


- Solicitor of the Department: of State, a.copy of which was sent’ to the Secretary we | 
- of the Interior by. letter of August 18, 1928, from the Secretary o£ State, and also i... 


Re, the memorandum: of September 16, 1927, prepared for the Secretary of-the In-. ao 
terior by the Acting Commissioner of Indian ‘Affairs, and: the supplemental ge aes 


: memorandum of August 16, 1928, prepared for the Secretary of the Interior by es 


ohne: Acting. Commissioner of Indian ‘Affairs, all of which relate to. the question. ee awed 
Ce Me just. referred to.. The conclusion reached: by. the. Solicitor of the State Department’ dis a eS a 
- and evidently ‘communicated to the: American. Commissioner on the Boundary 20 3. 
ae Commission was that. the sovereignty over the Banco cut: by. avulsion. did not Nae cs 


‘ pass until ‘the ‘fortial decision. of the Boundary. Commission. | L think this. con. 7 os 


. ehusion is open to: serious difference of opinion,.and very substantial arguments. © 


_. might be’made to the contrary, but it is s poselble:t that this Government is finally. .; ee ane 
-committeed. to. that construction. © oe 

Assuming that under the. terms of the: var ious. , conventions between the United . ee 

| States and. Mexico on, this subject the sovereignty. over ‘the. Banco cut by avulsion. ig rs 
does. not. pass until ‘the decision of the Boundary Commission’ is announced: to the Pe - ° 
- effect. that it was cut’ by avulsion; ‘it does not follow in my opinion that the. tr eaty, a 

. with Mexico: is being. violated by. our not recognizing the. Alvar eZ gr ant. . It seems vate 


“to me that’ the Alvarez claim. should be Tesisted. diplomatically. and. in the courts 


with the utmost tenacity. “It doés not seem possible that these conventions ought oy | : 
to be construed. to allow: one of the. Governments after having obtained knowledge ee 


of the pending decision of the Boundary Commission that it. was to lose sovereignty. 7 : 
of a Banco to hasten’ a grant toa private individual for the pur pose. of anticipat- - 


| -. ing ‘the decision. and. thus defeating the real’ purpose of the treaties, especially in 
this case. where. the Gover nment about. to acquire Sovereignty of the land had in: 


-good faith had possession of it for more than 20 years and there had been expended: 


~ many. thousand dollars in public improvements ‘for. the benefit” of occupying - 


- Indians. There is no. statute that I know of. which allows Alvarez to pring suit: 
against the: ‘United ‘States: to assert. his: ‘title. Some: patents have ‘been’ issued- 


to individuals on ‘parts of. this Banco and it may be open to Alvarez to. litigate. oe - 
his title in'a court of the United States by bringing suit against one of the paten- 
tees.. Iam not prepared to advise the Department of the Interior to evacuate this ©... 
2g property, abandon’ their improvements and turn the parcel over to ‘Alvarez on the = 0s 

- face of the record. Just how these matters are dealt: with in the State Depart- Sea 


ae am ‘ment Edo not know, but the: implication that has been. made. that the Government _ a i" : a . 
.. of the United: States i is violating. its treaties with Mexico. ‘by refusing to recognize —. ° : 


‘ "Alvarez claim might: be. countered by: the suggestion to Mexico that we do not. ce ca ae 
— ‘eonstrue. these conventions. as allowing one Government, after the Commission he ee — 
has. reached’ an informal: decision, to attempt to: defeat: it by. making: a grant ee 


"before the formal decision is filed, as was done in this case. There issomerule;. . | 
. >» TL bélieve, that. after a: treaty. has been. negotiated and ‘signed but before ratifica- 7 . A tap 
at _ tions. have been exchanged, it is considered improper for one of the parties. tO 2 
ap dO any act which would impair the full force. and effect of the treaty when rati: - aes 


fied.” Possibly some principle of this kind could be invoked to apply to this case." 


te "Whether - “or not the adverse: ‘possession. by the Federal. Government and its a eos - 
_-, Reclamation Bureau and the Indian wards of’ the: Government for more than =. 


he 20 years prior.to the Alvarez grant would’ give the United States. or its swards any: “ Os 


cea prescriptive right against thie Mexican Government. or 1 grantee, T. am. not: ines oe 


- 7 
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om 
~. 


oe “formed, ‘put L ‘am: satisfied that: ‘thee couyontions fought never. is be construed | 
ws . to allow a transaction of this kind if it is possible to avoid such a construction: | 

-. T.am not yet persuaded that I, should advise the. Secretary ofthe Interior to. 

pe recognize Alvarez’. claim. As: the situation discloséd by the file geenis to require © Rae, 

~~ ‘some diplomatic exchanges with Mexico and the questions. involved are matters «. 9° .- 
of international Jaw and construction of treaties which. are. peculiarly. for the. 

State Department to deal: with, I am leaving the subject’ with the suggestions’. - 
above made, with the hope that. you will find solid basis. for responding: ‘to.the. eo 


Mexican. ‘Ambassador's communications, by . rejecting. the. contention that this Sere 


r- 


wi transaction should be recognized as permissible. eee 


“However, as has been noticed, ati the. instance of his State Depait: a 


e there was: considerable doubt and lack of agreement as to which. eountey: actually. scene 
Y had sovereignty. over this’ banco. when - the Government. of Mexico granted. to’. 
¥ General Alvarez.. the interest therein which As. now the: ‘subject of | this i o 
daim ~ pe ae See reg. a : mush oe Pin aaa oer 
and OS | ca eee a | 
Tn: view ‘of the uncer taiey regarding the interest of this ovement and in. 
ae order to settle the. matter and. acquire undisputed title ‘to. these. lands gO as to = , 
“protect the asta which has, been made thereon by. the United States and. its 
‘citizens, _ ae [House Report No. 167, supra.) - | ) 


The act of May 6, 1987, is as follows: 


< That there. is. hereby authorized to be aipropriated, out: of. any. money. in. 1. the: 

7 Treasury. not. otherwise appropriated, the sum of $20, 000, of. which: amount $15,000 

AS: to be paid to the. Government of Mexico for the | ‘account of General. Higinio 
“3 Alvarez. in full. settlement. of his claim against. the United States with respect to 


the’ ownership of lands’ on the: Farmers: Banco in the’ State of Arizona, and the 


- ment: the Congress passed the act of May. 6; 1987.. Nothing is seen: iy, 
a this act, when considered i in the light. of ‘lie! facts and the reasons. pres a . 
“sented as a basis for its enactment, that impels the conclusion ‘that =. 

4 _ thereby the claim: of title by Alvarez was considered as, or admitted toe ft 
be, just or legal. -The:recommendation. that the payments be author= |. 
zed to: Alvarez and. to the estate of Fishburn, his assignee, was: note 
based upon any opinion that. the claim was just: or. legal, ‘but. because 


ei remaining: $5, 000 is to be paid to the executors or: administrators of the’ estate of meetgt nas 
“RSE Fishburn, ‘deceased, in full settlement. of such interest in the said Farmers ¢ ay 
Bee, ‘Banco or. the proceeds of the settlement. therefor’ as was. acquired by virtue: ofa | 
eh ‘grant to R. BH. ‘Fishburn dated J anuary 6, 1927, signed by General Alvarez, or by. es ae 
fase the assignment by. General Alvarez dated December 3, 1935, in: favor of Mrs. Rew. 2 
. +. «Fishburn and other heirs of said. R. E. Fishburn, or by both: ‘such grant and ae 
-. signment, for distribution according to law: Provided, however, That no ‘payment: _— 
_/*>. shall be made unless. and until the Secretary of State shall have received from the * 
oe 7 ‘Government. of Mexico satisfactory assurances. that no transfer, other than that - a 
- specified herein, has been made by General Alvarez, or by anyone acting for or 
“> ander him, of any part of his right, title; or interest-in or to the property com- eo 
--.. wrising the Farmers Banco ; until the written opinion of the Attorney General shall’ 
_- be had in favor of the validity of the title; and until General ‘Alvarez has given 
ee : . to. the United States a quitelaim: deed in such form as may be déemed satisfactory - re 
sto the Secretary, of State, 'to all of his right, title, and interest in and toallof the 09°. 
She ce land comprising ’ the Farmers Banco, claimed. by him under an: “instrument of. ee 


fe Ree aes 


_ February 6, 1941 


ee Tf Congress i in passing ihe act, ‘dias so in: taecogaan of the 5 validity ee ve Z 
at aaer of the title of Alvarez, and intended. to make. adequate. provision: for. ie 
ra eats acquisition, it cannot: be easily explained why it was that the pay- \. - =: 
“ments were to be made on condition that Alvarez had made no transfer 
0. ‘of-the. title, and'the question of the validity of the title was to be passed 
. ,. upon: bythe Attorney General,:and the sufficiency of the'transfer by = 
- Alvarez was to be passed upon by the Secretary of State. For ifthe »  - : 
“deed from Alvarez was regarded:as essential to. the passage of. title, eee 
> + Gtcis difficult to understand. why the question whether the deed was.) .. 
a satisfactory should be left i selely, to the determination of the Becriany ee 
sof State. — eas 
vo. Its believed that the act of May 6, “1987, may be. ceinerle regar ded ee 
a as no ‘more than an offer to purchase an outstanding claim of title, 
. to the banco to avoid controversy with a foreign power: and with its’ © (> 
'-.. ‘ttansferee.. ‘By the weight. of. authority it has-been held that. the: ee ee 
Boks Be purchase of : an outstanding. title by one in adverse possession. of. land. a 
does not. interrupt the continuity of. his’ possession. (¥.Am. Jur. foe": 
as Adverse: Possession, sec. 184.) “A person may well deny the. validity ata oe 
~... of an adverse Glaim. or title and choose to. buy his: peace at a small ae 
a price rather than be at great, expense and trouble i In litigating. iby iS) te 
acts of this character admit only that the occupant deems it worth)" : 
_ while to get rid of the outstanding title and unite it with one which =» 
eae he has been holding. (ad. sec. 184). The test is whether it Is a purchase ee 
ae of immunity from. litigation: (Tiffany, Real: Property, set. L164) i 
.' In this view it is not: believed. that the act of May 6,. 1937, would ee poe 
eee fect the. right. of the United: States to maintain.2 suit to remove the > -. 
i». cloud created, by} the grant to Alvarez on the title of the United depute es 
- -to the banco. 


But regardless of ihis sucation whither the title of ere was: valid! 


a 2 : “or. void i in the first. place, and assuming that it was valid, it appears 
ee that since he acquired it; the United States, thr ‘ough its ‘officers’ ands: =." 
- agents: and. as to part. by its vendees, have been in open, exclusive, now. = i. 


he _ torious, continuous and. hostile. possession of the land since the gr ant. 


act Was, made to ‘Alvarez, whether under color. of title. or not, for. more. 
- “than the periods prescribed by the Statutes of Arizona’ as necessary for 
“obtaining title. by adverse possession (see Rev. Code of Arizona 1928,” 
ae ee secs. 2049, 2050, 2051). It has been held that the United States may 
“ss gequire title by prescription or by adverse. possession by the. occupancy — 

ok OL the land by its officers or agents. Stanley v. Schwalby, 147 U.S. 508, " : 
oo, 810°. The: principle has also. been recognized that: possession - of tha: A : : ie 
ie aaers -vendee may. inure to and serve to. perfect the title of the. vendor” roe 
aes : oe @ C. J B Adverse Possession, “see. aka ‘Tt seems, therefore, , that | oe 


ee beat oe Ue ‘s. RIGHT TO. ‘Quiet TITLE mo: a Ske ee 


ae ; grant dated October 22, 1926, signed byt the Constitutional President of the ne United = oS 
s ao States, or. otherwise. See ay 


at 


hl 


co 
= \ 
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tho: United: States tould: rightfully claim a pertéct title i the law ee 
of adverse possession. as to the lands in the banco that it has. occupied No 
and those ‘held under homestead entry as well. In other words; the... 
- United States could maintain its title to the land on two theories. = 
_ One: being, that: it acquired sovereignty over the banco when ‘it was. 
created by the avulsion in 1905 by virtue of the decision of the Inter- os) 


~-, national. Boundary. Commission under the treaties and. conventions Pees 


“under which it acted, and the grant by Mexico to Alvarez was, there- oo 
_. fore, invalid, and the other being if Alvarez’ title was good when made, os 
the United States has now a valid title by, adverse Possession under , 


- applicable statutes of limitations. | “A 
‘In view. of certain of the provisions. ae Rule g (ey. of the Code of 


‘Civil Procedure in the Federal courts (after sec,.728c, 28 U.S.C), 
_ providing “a party may also state as many separate. clainis or defenses te 
as he has regardless’ of consistency and whether based on legal or. 
 pipuiitable grounds or both,” it seems it would be optional with the . 


_ Government to bring a. suit on either of the theories, or on ‘both, — 
Yow ate therefore directed, in accordance with the usual practice, 

“to. prepare. and submit a letter to the Attorney General recommending 

_ that a suit-be brought by the United States to quiet. its title to the lands’ 


within the. Farmers Banco, accompanied. by @ letter. reciting all the : 


essential facts and such exemplified copies of your. records’ as may i 

_ be pertinent, whereupon, if the State Departivent, upon being advised. — 

- of the intended action, interposes. no “objection, the Toatter will be . 

Submitted to the e Attomey. General. oer a : ! 
a et | Oscar L, ese 

‘ : . iz | Assistant Scoretary. 


| =e, ALICE | FIRTH: CLARK 
| ae = & i ee Decided Pebruary 10, to 
_ Bvipence—Contrntency. 2 Foye te ae Su: es wes. | ke 3 
~Parol evidence adduced from a a party not : in. privity with ‘the een locator _ 
- of. a mining. claim in- derogation of such. locator’ Ss title cannot be considered. oa | 


Miri CLAIM—ABANDONMENT BY ‘Corenawr, 


One cotenant: of a mining. claim may apangea. his own thterést: therein. so oas es 
ee, to preclude. him from afterwards asserting © an interest therein, but he Can- | re oA 
: = not thereby affect the interest of his cotenants.. Contra: Alaska-Dano Mines Ciesla a Lae 


- Company, 52 L. D. 550, overruled. _ 


-Misine CLATM-—ABANDONMENT, 


_Abandonment is. a ‘question of intention and’ ‘the ‘evidence thereof nee. be eae" . 
_ clear. “Lapse of time, absence from. the ground, ‘failure’ to work the claim cay 
for. any ‘definite: petiod in the absence Of other circumstances are not aa 


a . AS evidence of abandonment. 


; _ Clarks. - 


a er add Bes poe. ALICE, FIRTH. CLARK oe a 


| Misine CraTM—ABANDONEDNT | BY Comnann, | 


As the possession of one cotenant is.the possession ‘of all, no. abeindoninent: can rn 
be based: on-the absence: of. one’ of. the cotenants, even if he makes : a sale: of i aes, 


the: absent tenant’s inter est. 


Mae. CLatM—ADVERSE. Possnsston. 


“The. question: whether mineral ‘applicants, ho. are anowa" by the : , aibteat’. ie ca 
= Of title to be cotenants of other persons may be granted a patent under ot. 
the provisions . of. section 2302, Revised | Statutes, is dependent, in: the ere 
: ~ absence of- an adverse claim, upon a: sufficient ‘showing’ that they ‘and: | 2 
_» ©. their predecessors in title, by working: and holding the claim adversely - 9. 
ee _ to. their - cotenants for ‘the period. prescribed by the. statute of limitations ~ “ fe: we 
of the State, have acquired a perfect. title mes such. Boa session to the, whole Pa 


of the. claim. under. the ‘State law. ee 
| Evipenc—-Surrictency. fy een teria Cee ea ee 
 Byidence held insufficient to. show: “that: certain: cotenants have - not. | acquired 7 

by. adverse Possession. title to sees whole claim: Pe at oe. 


Cuarman, Assistant: Secretary: 


July. 20, 1989, John P. Clark | ‘Alice: Firth Clark rie ee ? a. 


‘pation, Sacraniento: 032269, for patent to the Big ‘Bonanza Placer 
Mining Claim. described as covering Sas LYS Wk See. 3, i be 86 
N., R. 5 -W., M. D. ‘M., California. 


~The abstract ‘of title shows that oe fineee was focated ‘Apel: 28. _ oe 
7 1906, by Modesto. Bontadelli’ and N. Trimble; that on July 7, 1909, 


“4 


by quitclaim deed. recorded. April 18, 1914, Bontadelli conveyed the ¢ 

whole of the claim‘ to Ernest L. Palmer; that on September 10, 1912, 
Palmer, by deed of bargain and sale recorded. April. 18,1914, con- - 
--yeyed: the whole of. the claim to Edward. Sanders who, by like deed. 


- dated. and recorded. October. 1 1923, conveyed. the ale of the claim ee 
» to. Nick Pfunder ‘and Frank Oel.. The. abstract. further. shows that. a 
‘on: July 12, 1938, ‘the. administrator | of the estate of Frank Och, 
| “pursuant to-an order of the Superior Court of Shasta County, Cali- eee 
_ fornia, in consideration of the payment: of $500. conveyed ‘to. J ohn ee 
ais P; cad. Alice. Firth. Clark as joint. tenants “all the right, title ine es 
terest, ‘and estate of the. said: FRANK OEL, | deceased, at the. time. ie ene 


this death and. also. all the. right, title or interest in’ the premises eee: 


- that the. said estate may have acquired by operation of law: or other- si ie | ; | 
Wise, other than, or in: ‘addition to that of said decedent, at the time” A Bie gt 


- 7 _of his death,” in. and: to’ the “Big Bonanza”. mining claim. Amended : 2 ue : 
“notice of focation, was filed by Sanders. while he held the. mining a ee 


- title. to. correct description, and a similar notice _ was filed ee the “ . 


The applicants: submis an. affidavit: ade iy one. Elder: which: ie; 


: : : - among other: things, states that of his own knowledge N. “Trimble eee 
eee did not claim any title to Naat claim but signed si said notice as. a wit: ite. re 


gp: ' : 4 . 


ee ness ‘although. eich. notice: - dbee ee so. ‘states “that: any aerate: a ee - 
es ‘of Trimble is unknown; that: Bontadelli- at all times claimed to be. 
oa a the sole owner of the alain until he conveyed. the claim to. Sanders; Se 
*." that he was well ‘acquainted . with Pfunder and Oel; that atthe time 
ae of his death. OQel was residing ‘on the claim; that. Pfunder left. the. + 
7 ~~. claim and vicinity about. October 5, 1928,. on which time: affiant 7 


co has never. seen. him, nor does he. know te whereabouts. 


fe By decision of September 26, 1940, the. Commissioner of the Gen- ae 
es o “eral Land Office advised the. register that’ the entry would be.can-  ~ 
“).. ! eeled, unless the applicants within: 30 days from notice showed either ~ 
‘that they. had acquired the outstanding. interests of Trimble. and... 
...., Pfunder, or that they had taken steps to quiet title to the claim. The = | 
oe Corimissicrier held that the county record, showing that both Trimble eo 
“and Bontadelli were locators, was: conclusive ; ‘that if Trimble, i in-fact, 
“yas only a. witness .to. the location, it would. be necessary. to. have eee 
ex the error corrected by. having the notice proper ly recorded ; ‘that: 


“With. ‘respect to. ‘the alleged abandonment ‘by Nick Pfunder of his: inter cet 


* : ee Sa Tae! 2 Be, ‘“ 
oD ASAE Age NP Ee SUE SB RES? Bo) Ske 25 
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: y -aiabe can be no, abandonment by one of two or. more owners: of a claim so long. 
.. ag the co-owners continue in possession of the claim; the possession of one.is 
pes : ‘the possession - of all. -(Alaska-Dano Mines Company, 52 L.. D. 550.) ‘Neither Lee : 
ee can the patent applicants take advantage of ‘Section 2339 Revised Statutes, by Pom 
a showing that. they. and their predecessors have had. ‘uninterrupted possession of... 
yo fs the claim for, a’ period equal, to the time: prescribed. by: the statute of limitations ef 
es of the State of California. Section 2382 cannot be invoked by one of the owners oc 
nh oe of a. claim against his co- owner. -(Alaska-Dano Mines Company, supra.) Fae eae 
aes Alice Firth Clark, alleging the. death. of, Her coapplicant; has: 
on one ‘appealed. She’ assigns error. In the holdings: qd) that there can be. 
aes 100) abandonment by one of two or more owners of a claim! so long eee 
: . asa co-owner ‘continues’ in possession of the claim, and (2) that sec- 
oo eon 2332, Revised, Statutes, cannot be invoked by one ofthe owners . — 
“’- . of the claim against.his co-owner. “The appellant contends that hold- 
oo” os ane (1) is. not supported py the decisions of the Courts of California, ~~ be 
-. ¢iting Bath v. Valdez, 70 Cal. 350, 358; Packard vy. Johnson, 51 Cal... 
os, 6455 that. the evidence shows ‘that Trimble. never claimed any title «=... 
a to the location and Pfunder abandoned his interest therein; that the 
ey interests of Trimble and Pfunder are ‘protected by. the requirements ea 
| of posting and publication of the application and their right to file ~~ 
an adverse claim under. Revised Statutes, section 9325, She further 
‘alleges that she is without knowledge of the whereabouts of Trimble, oe 
a Gane. Pfunder and before a suit to quiet title could be maintained, if. 
7 either. of them be dead, administration. would have to be granted’ =~ - 
~~" upon the deceased person’s estate; that the best part of the claim has . : os 
“been worked out and its present value would not justify the expense. - . Son . 
-) » ofa suit to'quiet title to the property. and unless the claim 1 is Secu 
we ‘to cet she will have to abandon. it. oe : oe | a 


the first muniment of his paper. title, upon the. record of which pro- Oe es 

ceedings for. patent are based. Lindley on Mines, sec. 379. The state- 9 

~ ments-of. Elder, who is not:in privity with Trimble, are not. a declara-, a 
tion, or’ admission’ against. . interest. and., does not. fall within. any oe 

‘exception to the rule that parol evidence i is inadmissible to alter, vary. eee 

-' or contradict the terms of a valid written instrument. “Moreover, ape ee, 
| plicants cannot be allowed. to question: Trimble’ S title j in’ proceeding ot 


Soe --Rebruary 10, 1911 


ae ‘The a: bpplicsticn: dies: riot: meet: the. requirements of an galieaet e 
a Saaisdet section 2332, Revised Statutes, and -the, mining. regulations’, oe 
ee _ thereunder’ (43 CFR. 185.78 to..185.80, inclusive). The applicants rely os! 
Pay ‘upon. a defective record title of transfer to them of-the interests of =." 
"the: original locators and an.affidavit that one of the locators of record | ee 
er owas: not'such.in fact, and that.another coowner abandoned his interest. 
ee Section’. 9395, “Revised. Statutes, contemplates patent proceedings oat : 
i et a mining uae only by those having full possessory title to the =. 
claim... Lackawanna Placer Claim, 36 L. D. 36; B.A. fritter et. al., BE. oe 
le Ty: D5, ‘The‘statement of the names of. the locators ina: ocation coe 
notice of a: ‘mining claim in California is a statutory requirement... __ 
(Stats. 1909, pp. 818-317, sec. 1426, Civil Code of California, 1987) 9. 
'- and when the notice is. recorded. it is prima facie evidence of all the =. 
“a facts which the statute requires: it to contain and. which are sufficiently eee *. 
ose. forth. Lindley. on: Mines, sec. 392. ‘When recorded, the notice is a. oe 
te statutory writing affecting realty; being; in the States where Tb ig 2s. 


required, the basis of the miner’s “right of exclusive. possession,” and. 


a _in which he is not a party. 


— 


- Both the courts. of Gelifornin aa pie mining : States have Held oe 
| Sinitormly that one of several. cotenants of a mining. claim may aban-) 
~ don his own ‘interest: therein so as to preclude him from afterwards’. ; 
a asserting : an interest. therein, but. he cannot thereby destroy the inter- Soke 
> ests of his cotenants. Of the numerous authorities. ‘so. holding, afew joc. 
will be. mentioned. Badger. ‘Gold. Min. & Mill. Co. v.. Stockton Gold... 0; 

: ete. Min. Co., 139 Fed. 838; Lehman ¥, Sutter, 60 Mont. 97,, 198 Pac... ee 
“11005, O'Hanlon v. Ruby Guloh Min. Co., 48 Mont. 65, 185. Pac. G3. 
2 Sharkey v. Candiani, 48 Or. 112,.85 Pac. 219; Miller v. Chrisman, 140 se 
oo Gal. 440, aff'd 197 U.S. 381383 Clarke v. Mallory, 70-P. (2d) 664, 667 
3 Cal.) ; ‘Del Giorgio v. Powers, 81°P. (2a) 1006, 1014, 1015 (Cal). eae 
ee The: holding to the contrary in. Alaska-Dano Mines Company, 52 oe . 
LD. 550, 551, is not supported by Union Consolidated. Mining Co. v.00 
a Taylor, 100 U. S. 87, cited. in its support, nor by any other decision oo : 


ees _ the Department, or. the courts. so far as the Department i is aware, 


_-.. .... Some decisions hold that upon abandonment by. one ‘cotenant of wae 
ne: his’ undivided interest in the claim: such interest passes to the other. 
rs pe cotenants, 5: (orton: V- ereicas (2, Ark. 215, 79 a W. 1; Crane. oro : oe 
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Prete, 104 P. (2a) 3. (Cal. ‘ABp. ) while others ‘hold. that’ aig 3 a 
te _ “abandoned interest. reverts to the public domain’ (Badger Gold Mi in. ce es 
oS Mall, Co. ve. Stockton Gold, “ete. . Min. Co.5: Supra; Del Giorgio en ee 


Powers, supra). It. is, however, unnecessary to- decide in this cases : 


a 2 whether’ the interest of a: cotenant: passes on abandonment to the. other, os 
~. eotenants as the applicants. have: not. presénted sufficient evidence ese 


- Sof abandonment by. merely showing that Trimble. and. Pfunder left 
the locality of the claim leaving their cotenants: in possession and 


eten have. not: returned ‘or: manifested any interest. in the claim. It is’ co tees 
« - « < settled law that abandonment. of a right is a matter of intention: and: the - -. 
ee evidence of such intention must be clear. Lapse of time, absence from 
"the. ground, or. failure to- work “the. claim for any definite - period - 


-.. unaccompanied. by. other circumstances are not evidence of abandon- |. 
~ mment. “Lindley on Mines, sec. 644; 30 U. s. C.A,. Sec. 28, notes 846 to : 
849. As\the possession ‘of one cobsnane ig: the ‘possession of all, no Coe 
> abandonment can. be based. on the absence of one of the cotenants even: 
i though the other makes. a sale of the absent tenant's interest. raring Pee 


~ vy, Crow, 11 Cal. 367, 369. a. a | 
A further question. is: whether’ the: Conihiaioner was” pom in 
: holding that the patent: applicants could not take advantage of séction 


ie 2382, Revised Statutes, by showing that they and their predecessors 


in interest have had uninterrupted possession of the claim: for a 
period. equal to the time Pesce Ded: by the.’ ‘statute of limitations 
of the State of California; ; . 
+ Section 2332, Revised Statutes, reads as follows: _ 


; Where’ such persons or. -association,. they and: their grantors, have ‘held: and .. : 
worked their claims: for a “period | equal. to. the time prescribed: by the’ ‘statute 


. Sof limitations for mining claims’ of ‘the State. or Territory where the same may: a 


~~ be: situated, evidence. of such possession and working of: the. claims for such pe- R 


| riod shall be sufficient to establish a right to a. patent thereto. under this chapter, 


- in the absence of any: adverse. claim ; but nothing in. this chapter shall. pe deemed | 


tt EO) impair any lien. which. may have attached in: any. way. whatever to. any 
. mining claim or ‘property: thereto: attached anor, te. the issuance of a. Patent. ce 
a oo S. c, title 30, sec. 38.) - Cr | mee 
Tn Shoshone ining, Company Ve “Rutter, im w, 8. 05, 508, ‘the eS 
2 -* apreme Court said: cay 


eS By sections 2319, 2924 and. 2332, Revised: Statutes, iti iS. s expressly a bie? 


8 vided that. this right Of : possession* may be: determined by: “local. customs. Or: Cae 


ae ee rules of miners in ‘the several mining. districts, so far as the same are. applicable: Sh? _ 
oy ee and not inconsistent with ‘the laws, of the United States ? or “py the statute of. 


wee limitations for mining claims of. the State or ‘Territory where the same may be — 


2 situated.” ” So that in a’ given case the. right. of. possession may ‘not involve 7 
any question under the Constitution or laws of the. United States, but simply a» 
a determination, of. local ‘rules. and customs, or state statutes, or. even only. 3 a eee 


mere. matter of fact. 


_- +toms, rules and regulations. of ‘the: Place © where located, recognized by the = 
_. laws. and enforced: by the courts, is the owner. and. entitled to the Dn ee 

/ as against everybody except the government of the United States.’ * the or, 
party, who at the time can maintain his right.to the claim in the conrts: of. the. "soe 
country as against any person but the United States, under. the local - laws,. CUB NT 

toms, rules and regulations, is the party upon whom Congress intended to confer 
~ the right to purchase no matter how that right originated,. if. under such daws. 02)" hae 
eee and customs. and decisions of. the. courts he. has the _Bresent right. wee te 


—. 


a AMES 5 | “ALICE FIRTH ‘CLARK. es a 2 tid rie 


2 ae eee ae on _ Rebruary 10, 194t = a 


oc eee Speaking of s re 2330, in 420 uM. Co. We. . Bullion a 00. 3 Saw: ce a 
a 634, 644, 645, 9 Fed. Cas. 1 No. 4968, 1 Pe 596, sie sp ee said 3 in the eos 
a j opinions” oe ee ee a Te ee za ee 
es a it. was the intention of. Congress to give the. tight: of “purchase: of'a Ae 
mining claim® im - CO. the person. or- association | of persons. who,. in pur- | 


suance ' of’ the awa of the. State. or Territory and the ‘local mining cus-:" 


| . - It: would. seem. from the foregoing that’ the question ‘whether: ‘the ee Pe 
os applicants may be. granted ‘a patent under the provisions. of section 
__, 9882 is' dependent, in the absence of an adverse claim, upon a sufficient ~ 2 
-.. showing that they . and. their predecessors intitle, by working. and oe 
_. holding the claim adversely to Trimble and Pfunder for the: period _ es 
~-_- prescribed by the statute of limitations of.the State, have. acquired Bee a. 
a: perfect. title: by such sag ee to the nels of ae claim ander. the a 
. law of California. ets ns ae. 
«The: general rules: governing tenants j in common are. 5 applicabis o as 
ownership in. common of mining ‘locations on the public domain ~ oor 
+, (Lindley on Mines, sec. 788; _Cotenancy, secs. 21, 25, 14 Am. Jur.) ee 
~. and the question of what acts are necessary to constitute an ousterand. °° 
-. change a possession of one coowner into an adverse holding by. another =. 
~. -coowner must: be determined. by the laws. of cotenancy. ‘Lindley ong 
| Mines, section 798. The general rule that. a cotenant may acquire the =. 
".". entire title to the common property by ouster of his cotenants and: 
+ the assertion. of entire title i in himself for the period prescribed ‘for. ee 
i. obtaining adverse possession. to realty under the State law i is followed a ean 
in California, Feliz v. Feliz, 88 Pac. 521; ; Lully, v. Tully, 9 Pac. 841; >. 
Smith. ve Barrick, 182 Pac. 56. But: before a tenant-in common can 
rely on an ouster. of his cotenants, he must. claim. the. entire title to the Peo 
- land: in himself and. must hold the exclusive and adverse possession * 
“>. ‘against: every other person, thus’ repudiating the relationship. of co- 
). tenancy. “Aguirre v. Aleeander, 58 Cal. 21; Carpentier v- Mendenhall, 
98 Cal: 484, 87 Am. Dec. 135. ‘The statute of limitations begins. to: run fe 
from the time the tenant out of possession is disseized. ‘Casserly. Wie 
Alameda County, 153 Cal..170, 94 Pac: 765; Willmon y. Koyer, 168 
Cal. 369, 143 Pac. 694. ..A cotenant, “however, cannot. acquire by: eae .- 
oe elusive: possession of the property title by. adverse possession, without. =. | 
a = “notice indicating that, his Dessegsion 3 is hostile : and adverse. Faubel x Ve 


a tetas 
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tp Ie 
4 te as : 
i 


" MoFarland, ‘144 Cal. ‘1, "8. Pac. 61; Toling oe 'Saabie, 9 Pp, (2 ce ad 


ae = “ rt His. possession. of the whole. premises is adverse. only, when. hes. 0 
as exercises acts of. ownership. of ‘unequivocal character overt. and - 2 ee 
~~ «.- notorious and of such a nature-as by their own import. impart infor- 
- "mation and notice. to his cotenants that an adverse possession and) ~ 
“.) . -disseizin are intended to he asserted scien them. Aig s v. Bassett, oa. 


oe 189 Cal. 695, 209 Pac. 576. nooks ae 
es An ouster is held to be effected: where a tenant i in common n conveys 


cae othe entire’ property to a. third person and the grantee. takes possession. 
_.. elaiming full ownership: under circumstances charging the other 
—. s” cotenants with knowledge of the adverse claim. AWwarado v: Nordholt, 
95 Cal. 116, 80 Pac. 211; Frick v. Sinon, AB Cal. 337, ave ‘Pac: 4893. 
a MeLeran v.: Benton, 78 Cal, 829, 14. Pac. 879; Bath v. Valdez, 70 


= Cal. 850, 11 Pac. 12d. For other cases see Tenancy i in Common,:sec: ~~ 


| 87, 62. C. J. 481, “In such. a case the registration of the deed to the 


ta grantee i is constructive notice of an adverse holding’ (sec. 49, Tenancy 


ae in Common, 62 C. J. 438). If then Mrs. Clark should. show that ' ee 


she. and her predecessors in title have. held and: worked, the. claim 


> for the period. prescribed. for acquiring title. by. ‘adverse possession...“ 


of a mining claim under the.law of the State (which appears to be. 


oat - 5 years, Orane Vv. French, supra) adversely to both Trimble and Pfun- oe 


ae “der, no reason is seen why a patent. to. the’ claim might. not, issue, 


ee under. section’ 9332, Revised Statutes. The rule that if the cotenant Ss 


in possession seoks to. effectuate a: forfeiture of another delinquent: . 


Soe cotenant’s interest, the only method is that. outlined i im section 2324, 


Revised Statutes, ‘by. advertising him out, would not pr eclude an ap-— | 


Fal plicant. from. showing’ that by operation of. law the: cotenancy had 


a - terminated, and that she had. acquired the. full possessory title to the . : 
o,, Claim, Applying, however, the law of the’State as above set forth 


© Mo: the facts.of the case, it is not believed. that Mrs. Clark isin a. oo 


“< position to show the: requisite possession under section 9332. - In the: 


oe first place, it may be doubted whether the quitclaim deed. from Bonta-. im 


a delli: to Palmer effected a disseizin as to Trimble. Secondly; assuin- 


oe or ne. that Sanders acquired title by adverse possession under. a deed ee a 
ea) 6 bargain, and sale from Palmer. by working and holding. the prop-- 
oes érty. for the required. period,. he, nevertheless, created a: cotenancy = 

between. Oel. and Pfunder by his. deed to them, and the‘ granting |” 
a * clause.i in the deed from the administrator of: Oecl to: the applicants, = 
> as hereinbefore set forth, is not. regarded. as sufficient constructive no- 
ae “tice to Pfunder of an intent onthe part of the: grantees'to claim the 
_ oly e whole . location as their. own property... And even if such notice.) 
“oo. “Were. sufficient, and ‘it in effect operated as an ouster of Pfunder, the 7 | 
Os adverse - possession of the applications has not continued. for a. suffi-- oe 
"+ gient period under: the law - the State to: Se into a title Py es 


oS . a diverse Neate 


oe sole o oh : es “ALICE FIRTH. ‘CLARK eT DBD es 


February 1 0, 1941 


“Of. course, ‘nothing said ‘herein bars the sppellaat fon inatitating: a: oo 


_ 4 suit.in the local court to quiet the title shé claims to thé location against =. 
o the cotenants of record from whom she has not shown acquisition Of le 
‘es «their interests in the location, and if she: should. ‘succeed. i in’such an) 0: 

... action and presents evidence of a decree showing full owtiership in © 2 
-.* eonnection with a renewed application, such a decree would, be fogitded pole te: 


a as conclusive i in that. respect. : : ers 
There 3 1s no. merit in: ‘the. cdntention ‘that. a coowher is. 6. protected by ee a 


a 3 = the requirements: of posting : and. publication of the notice.of intention © : he . : 
“to apply for patent. and his privilege to file an adverse claim. AG: eS Ogee 


ee - settled: law that ‘ a cotenant: excluded. from the patent ‘application i is not’ : 


an adverse claimant within the meaning of the law requiring the prose- 
.. eution. of adverse: claims though he may file an ‘adverse claim and _ oo 
_.. thereby. litigate his:rights: Lindley. on Mines, sections 646, 728;.para- 9 
rays graph 53, Circular 430, 43:CFR 185.89. The rule that a. cotenant ig 
“not requir ed:to adverse. probably: would not apply if prior. to the Instis 23 o 
eee tution of patent. proceedings there has. been: such an. ouster of a coten- eee a : 
.. ant as would set the statute of: limitations in. ‘motion, such a notorious.» os 
. and unequivocal denial of a cotenant’s rights brought to his notice as oe 
e impose. upon such cotenant the necessity of. protecting: ‘his interest. “In 0) 5 
‘such a case the courts would compel the ousted. cotenant to assert t his eee. 


; ; Rights | in the. patent. proceeding. Lindley on Mines, section 728. aoe 
Sener bi this case, however, the evidence of ouster. ds insufficient to hold eet. 
| that the nonparticipating cotenants are: barred from asserting: their’ ee 


‘ . >. rights by. failure’to adverse the application. As+the record: stands the =." 
title of. the applicants to the location is defective in the respects spe- ao 
ee ified by the Commissioner. Tt: would seem: that the simplest, least. yt 
Fe expensive. and most expeditious course. thatthe surviving applicant cae’ 
». *. could pursue to establish the right to patent. under the application. >... 


would be to take and | pursue. to. completion proceedings to forfeit: the. ee on ” 


hes oe interests of Trimble and Pfunder in the manner prescribed, by section es | 


9394. Revised. Statutes, and regulations thereunder (par. 15, Circ, 430, ee 


: . 43. CFR 185.20)... By full compliance. with. such. procedure, the defect. oe 


"in the application may be seasonably cured without. detriment to the’ ©. * 


- rights of other parties. EJ. Ritter e¢ al. , SUPTAs The decision of the : oe 2: 
cone Commissioner should, therefore, be. modified. to permit the applicant: ee eae 
.as-an addition to the. alternative courses the Commissioner requires, = 


~~ to show that she has. begun. forfeiture proceedings against Trimble and. . o ee 
«Bender, in the manner prescribed by. paragraph. 15, circular 430. ee 
The applicant i is further advised that the rejection: of. the applica: ea. 


re tion does niot affect her possessory rights in the claim, or prejudice her =” 
ine right. to renew tlie application 3 in the: event that. she can. show a per-" = ee : : 
8 feet. title thereto, arid in the event such. an application is filed the pres-~ oe. 
B Ph ent. defective application may be made the instrument: of new. ; Pro- ee 
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ooge ae peda to the cient that i it is material, a oo-Bone Lode v. Damon — 
— Placer, 34 Le D. 72, 76." ia hay ase 
~~ 'To the extent that: ihe adnan in + Alaske-Dano Mi ines Company ee 


oe is in conflict with. this’ decision, it 1s hereby overruled. | 
| The decision of the; ‘Commissioner 1 is modified as indicated. . 


By ef, ‘SHIRE v. JOHN ca PAGE. ET AL. 


Devidea Feoruary 28, 1941" 


tee Ne ae | “Motif. ee 


“Wastmen Navaso INDrAN Hxomancn Acts oF May 28, 1980 : AND. > PemnvARy 21, 1981, } - = 2s 


“ ConTEsT. | . . fog lh £s — ime 
An Taian exchange eoputeation’ upon which: no publication has been had is not. 


complete, and. the Department is not precluded. from entertaining any inquiry — : 
as to the miner al character of the jand as a present fact. _voming: v. United mee 


. States, 255 -U. 8. 489, distinguished. 


“No: right: of possession is conferred to land by the. mere  Aling: of. an. : Indian 7 
exchange application ; such right ' would only flow from the acquisition of a 
_ equitable title to the land, abd if before such title vests locations. under the. _ a. 
.. , inining laws are. made on ‘the land based upon a valid discovery of minerals, ea 
_.. no reason. is seen why. the locator ‘upon establishment of. the. fact may not > > : 3 


oi _ Secure the rejection. of the application to. the extent of: such. locations. sae 


ee - Conmust—Rus TuprcaTA. - 7 ee hts eee ee he Mee A ee kee 


_ While it is: true the dismissal oft a ‘contest alleging the mineral ‘character of the 


. — “i land is not an award of the land to the contested. applicant, and carries. no a ct 
“implication that all the determinations essential to the passage of title had. 


o been made, and adjudications by the land department concerning public lands 


Ae are not a bar to its jurisdiction to inquire into any. question affecting rights ) ; : 
~ to the land. SO Jong. as the legal title remains in the Government, the Depart- os 7 5 = 
ment has repeatedly held that its decision holding a tract. of land to be either 


ae mineral or nonmineral will be. consider ed conclusive ‘as to the. period: cover ed . 
ee by the hearing, but will not preclude: further consideration of the character — 


of the land based on subsequent. explorations and development. | Stinchfiela- a a Se 
 y, Pierce, 19 L..D. 12; McCharles v. Roberts, 20 L. D. 564; Dargin v. Koch, 20° °° 
EL. D. 884; Mackall Vv. Goodsell, 24 L, D. 5533 Leach v. Potter, 24 LBs D. byen ce 
, Town of Aldridge v. Craig, 25 L. D. 505 * Coleman: Ve McKenzie, 28° LD, 348 ; Nae oe 


ae Gorda Gold Mining Doripany and Wallace Mathers 3 ones Bauman, p2t L D.. oe : 
© 19,520, cited and applied. - - 7 /~ a 


Onarscax, Assistant ‘Seoretany: 


-F.L. Shire has appealed from. a acon of the Commiasiéner of the a is 


- Genera Land Office rendered December 6; 1939, which affirmed. the 


| decision of the. register in holding. for dismissal his. contest. against = a 


. Western Navajo Indian. Reservation exchange, Phoenix 070474, filed 


ao July if 1931, by J ohn H. Page, Kinter K. Koontz and David B. Morgan x ; | 


ander. the: provisions of the act, of May 23, 1980 (46. Stat. can = . Se 


bea: a vamended byd the act of F February 21, 1981 a6 Stat. = ARO). 


Fasant s ae | ¥, Ls SHIRE vs ‘JOHN H.. PAGE, ET AL, ee Ne 


Pebruary 28, a ay 


: _ bee Paced a by ¥ various nd oale ae  elifiinations, oe s within, ae ae % 


ou ‘boundaries of formerly: asserted Elsie placer mining claims-1 to 4, in-. oe 
° -¢lusive; that the acts mentioned under which the exchange is proposed * ie 
ie “authotize the selection of the nonmineral lands only ; ; that ina previous, 
~~ contest brought by W..V. Tiscornia to the use of the Dover Copper. ~ oe 

ia. Mining Company against applications 070474 and 07 0086, the Depart-- 


~ ment, by decision of June 10, 1937 (AL 20700), upon. consideration. eee 


2 - the evidence adduced at a hearing ending. June 25, 1935, ‘affirmed the ft : 
= i : decision of the Commissioner of the General Land. Office holding that = : - 
the land within the Elsie placers. 1to4 exclusive of-certain Tom. Wakao sess 


lodés. was. shown to'be nonmineral in character; that subsequently a 


ass protest filed by Shire against the selection, alleging the mineral: char- oe 
sk acter. of the land. and the- location of. certain, mining ‘claims thereon, 2 oe a 
ek Was rejected ” for. insufficiency ;, that thereafter on April 4, 1939, “Shire oe 
— filed an affidavit of contest against the selection, alleging, among other. ~~ 


a things, that, certain tracts, all of which had beet adjudged nonmineral. : 
_ in the previous decision of the Department, were mineral in character,’ 


| containing valuable deposits of gold, silver and: copper; that the appli-. - A 
3 cation, 070474 was in either total or partial’ conflict with certain lode >: * 


ce mining claims known as the Tom: Wal and Silver Basin, located. ae eo 
him on cer ‘tain specified dates j in Jt une and December 1936 ; that: 


fs I, the undersigned, am. the owner of all of said. lode mining claima. and | am ‘ei : ote 


- and have been in the: exclusive possession of same ever since the date of their a 


: 7 loéation ; that. within each of. the Said. lode mining claims, valuable ‘deposits - ‘of . + = 
ce gold, stiver and copper have. been. discovered. in. ro¢k in place, said deposits. of. 
eae mineral. being in quartz, veins, lodes and ledges ina “general. formation. of ‘por-. 


ee phyry and limestone ; that said deposits, in said rock in’ place,, have been, and are . Ss : 


being, removed therefr om and have. been, and. are being, assayed and. have. ‘been, oe: 8 


and are being, found to run as high in mineral content as $27.88 per ton; that. = : 


- .. aid lode mining : claims are valid and subsisting mining claims and are. peing ae eae 
see worked and developed for such mineral content.and the whole of'said.area included 


na _in‘the said Indian Reserve Exchange Application, Phoenix, Arizona, Serial 070474, : ee a : 
_- igs essentially mineral in character and: was. known to be. mineral. in character at te . ae 


oe E a and pr ior to the date of the said. filing of said application. ae ms ees 


i. + Shire applied for a hearing to establish his allésations.: thes regis: i : e ; . 4 
3 ter sustained the motion by the applicants to duane the contest. affie = fe fu 


: - davit ¢ on the ground that the question of the character of the land was. oe 
res judicata. The reasons given by the Commissioner for. affirming: sts 


a a the action are as follows: : 


S The soundness of your decision: depends - upon whether or not: fees is. , sufficient fe Seite | 
ne ‘evidencé 4 in the record from which it definitely can be concluded that thereis.a. 
cs ‘community of. interest. between: the Dover Copper, ‘Mining nea and the con- ase 
- testant ‘insofar: ‘as. ownership of the claims: in. issue ‘is concerned. : fo tegs? J eens 
_ As shown by. the records, the land enibraced’ in the claims in issue was. embr aced a iy 


| oo in: the Elsie Nos. 1 to “4 eee claims, ‘which, on the. dates of location of the lodes 8 a ie es 
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: | ie now. in ‘isstte, ‘were owned ‘and claimed by, the Dover Gopser ‘Mining one | a 72 
ae ) » Shire’s ‘employer, the alleged validity of which’ Shire défended as.a witness for . vie 
oS oe, and. an employee. of the company, both in its application: to contest: the selection - = 


- and in..the | shearing held pursuant thereto. ‘So far as the récords show, Shire o.- — 


~ eontinues, to hold his position with the company and its. confidence. It is difficult en eRe? 


oe to. believe. that. he could do an act which necessarily: would. operate | in large. _ 


7 aot ‘measure to nullity the company’ Ss right to any mineral deposits in the ground and S | : 
» still retain. his position: and the company’s trust and in the: absence. of coriclusive > ae 


evidence. to the contrary it will be - assumed ‘that a community of interest onlats. oa. 
as to.the lode claims now in issue. : , gs Fe 

: . There are other reasons, however, and i my mind, compelling. reasons for ais” feta 

oe missing the contest.. As indicated. in the first: paragraph of this decision, the 


= : exchange. application was. completed in. 1931. ~The. Supreme Court of the: United a ee : 
States held in Wyoming vs. United. States (255 U.S. 489) in substance that when 


: : a party has completed. his application for an exchange of ‘land by doing all that. ¥ 
qo fs: required of him’ to. do, leaving only the necessary work of. passing on the suffi- 
'. elency.of his proof and the issuance.of: evidence of title, he has earned an. equitable i. 


ae se title to the land and no. subsequent change of conditions can impair his rights 


a “In. this Case, applicants’ appear to have complied fully with all the requirements. | 
of the law, to have submitted a@ sufficient deed of conveyance to the United States.. 


‘of the land offered in exchange with satisfactory. evidence that they own it, — 


a leaving to be done on their part. only those. acts mecessary to show that there has. ae | 


_" been no conveyance of the land offered since the application. was completed, and. =~ 
. formal evidence that the deed. to the United. States has. been. recorded. ee 
~The selection, therefore, is not subject. to. attack by reason of. the discovery of. 


ite a mineral in the land unless such discovery. was made prior to the date of com- — 
ee pletion: of the selection, which’ in this case antedated. the alleged discovery by. 


about fiye years. a | ee 


There is still another reason why” the application. to contest should: be rejected. ey ae 


At the time the locations were made,.the located land was segregated by the.out- - 
‘. standing: selection application . and was not subject to appropriation under the - 
_ public land laws including: the mining laws, so long. as. the application. remained” 
. intact upon the records. Even if equitable title had not already passed, no valid’ 
7 location of the land could have been made i in June 1986. .The most that contestant. 
= legally could have done. would have. been ‘to prospect the land. and if minerals - 
had been. discovered, to contest the selection on. the ground that: the land was 


eee. i ; mineral. in character ‘and. not subject. to: disposal under. the act. pursuant to which : re 


‘title was sought. The grounds upon, which this" conclusion is based are that a’ 


valid application to ‘enter land segregates the land from’ other forms of disposal” 


os “and. that. upon. allowance of entry on ‘such an’ ‘application,. the game of the aCe | 


man relate back to the date on which the ‘application was filed: 


Briefly. stated, it appears that the Commissioner denied the ee ; ane 


on three. grounds, namely, (1): that: the issue as to the character ofthe — | 


~ ‘land ‘was res. judicata; (2) that the applicants had completed. their — ar 


ae application, had ‘complied ' ‘with all the requirements of the law and’ | 


ae regulations necessary to its completion, and, therefore, under the rules’ 2 ee 


2. in Wyoming v. United States, 255-0. 8. 489, had earned equitable title 
_, to the land left intact in the: selection, and that being so, the applica- 
tion was not subj ect’ to attack upon allegations of discovery of mineral’ oo 
sg subsequent. to. the completion of. the selection,. and (3) the land. was ie 
eve. eee from. the ars domain by. the putes, selection and. woe 


carte es, 


oN 


are | my : 5 4 oe" 2 + Peay 
ee $ . ? ; fa Ft ’ 7 ae a ay e 
cal iad ae ae: i ‘ 


February 28, 1941. 


was: Hot aheeatar subject to mining location. and Ane ae that tha pele ae 
wee nineral claimant. could legally do would be ‘to prospect’ the land and: ",- ee 
a 2 _ if finding it mineral, to contest the selection on the ground. that Yand- 3. 

: _ mineral i in character, was not subject to disposal under the act pursuant. oe 


to which title is sought by the applicants. | 


_ Elaborate briefs Have been filed by the ‘appellant sailing these, oe 


"grounds and by the appellee supporting them. 


‘As a-determination of the correctness of the oe ground will rs | 
"affect to some extent ¢ consideration of the - other: two, the second mr - of oe 


be considered, first. 


~The provisions of the act of May 28, 1930, pertinent to consider, a are e. * en 


as follows: 


SEC. 2. That -t ‘upon conveyance: to the United States of a , good and sufficient. title . ni 


to any privately owned ‘land: within the areas, “described in. this ‘Act; the owners 


> or their assigns: thereof are hereby. author ized under regulations of the. Secretary, ee 
ofthe Interi 107; , to select at any, time. within fifteen. years after the. approval of 


ome es : ‘SHIRE v. JOHN H. PAGE ET’ Ala, te DO 


~ this Act, from the surveyed, -unappropriated, unreserved, nonmineral public. lands . . eo 


- of the United. States, in the State of Arizona, lands approximately. equal. in. value 
tothe: lands. thus conveyed, such. values to ‘be determined by the Secretary. of. the.» 
Interior, and. the Secretary. of the Interior is. hereby authorized. to. issue patents. 


for the lands. thus . selected: Provided, “That® the lands conveyed to the United.: - ae 


‘States. under. authority of. this Act shall ther reupon become a perEe of the Western | 
Navajo Indian Reservation. . ~ ; 3 : 
Spas. That: before any eaichange ey lane. as ‘above grovided is . effected; notice : — 
‘of such exchange describing ‘the lands. involved therein shall. be: published ‘once 
each week for four. ‘consecutive: weeks in some. newspaper, of general circulation . , 
ih the county or. counties, ae which the selected lands are - situated. -[Itali¢s 


+ Supplied, ]- 


~The ‘epplicallé re ronda tian (Cire. 1998, pars, 11 ‘to 16, ee 43 i 


CFR 149.55 to 149.60, inclusive) require the applicant to publish the ae 


- notice of his. application. at his expense, to make proof of publication, a = : 
and. if the regulations i in this regard and. other regulations have.been 20. 3 


- complied with, provision is made for the. transmission of the applica- 9. | 
_tion-to the Secretary for: approval, for the recordation of the deed and... 
extension of the dbstract on such approval, and, after such recordation oa 


and: presentation of the abstract showing. the same, for the issuance of. in 
> patent for the selected land and the acceptance of the base land and ee 


dts incorporation in-the Indian reservation. ae ae 


The record in-this case discloses that no publiestion of the. ‘appliéss. a 
_tion has been made... The absence of such publication is probably due 5.522 
--to the numerous changes made in, the application. as to the lands ap- 
plied for, some of such changes being necessary for the reason-that'the =. 
7 poeppeeent applied for land held as the result of a contest not subj ect, to. eas 
selection. As. the applicants have not made the required. publication. ae ore 
and furnished proof thereof, they have not done all that was required 
“oft them by the law and d regulations 8 and, rmoreover's 8 as Sunder the statute, oe 
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ie no. ne is effected antl pach: publication | is ce ‘he soph : ~ ie =: 


ee . -haye no equitable title to the selected land, nor has — United States ae pe 
Aa any like title to the base land. | ee 


“In Wyoming v. United States, supra, it was said, page 498: 


ee ns ote of the selection was regularly posted and published, pr oof ther eof was ‘day ee, sg 

. made and the State paid the publisher’s charge. Thus, as the Circuit Court of 
s Appeals said, “the State did everything. necessary ‘to show a perfect. title to the Pa 

*, Fe See da relinquished and. perfect relinguishment thereof to the government, and. . 

“a > everything that was required either by statute. or regulation: of the Land Der i eo 


| - : “par tment”, in selecting, the lieu. Jana instead: of. the: relinquished tr act. 


The application. in. the instant case is, as characterized i in the D over 


a Copper Mining case, supra, an “anallowed application, ” and. the. De-- 
“partment is not. Beecluded: from entertaining any. inquiry as to. the | as 

ee mineral, character of the land as.a present. fact. by ¢ any principles ape 

- plied in Wyoming’ Vv. United. States. This is.so, even if it be assumed " —. 

oe that the application i is not merely a ‘proposed exchange and the rights Cig 3 
acquired by the selector in this and in the Wyoming case ef and when. ie Ae 


| Z the ‘application i 1s completed would be the same. 


We turn now to the proposition that the application effected: auch aes 
a segregation of the land that so long as it remained intact mineral 

 Jocation thereon was inhibited. It should | be. observed that even — 
though mining locations. may be barred by reason of the outstanding - eae 


_ exchange application, if the adverse claimant alleges. in-addition to 
- the fact of such locations: that the land ‘is mineral in character, in the 


absence of some other settled rule barring the consideration af such 


allegation, his affidavit of contest: may be treated as a protest, and con- 


a stitutes | a sufficient. basis. for proceeding against. the selection. “The 3 
question. whether the land is-‘now. subject to mining: location by reason. 


 . of the pendency of the application for exchange is. important only in’ | 


- determining whether the affidavit of the mineral claimant. may be... 
considered as.an- application to contest or merely a ‘protest. The Tule uy 
‘that a valid. application segregates the land from other forms of dis- a Se 


: : eo posal j is well settled, but here the-v validity of the application i is assailed “ae 
“on the ground that. ihe land i is mineral in character, and the applica-.- 


tion only operates to protect the applicants’ rights until the validity of 


hoe their. application 1s determined. Richards. v. oK enzte,. 13 L. D. 1; te : ae 


. = . Maggie Laird, 13 L. D. 502; Goodale v. Olney, 13 L. D. 498, | co 
| ~- The Department is not aware of any case where it has been hela that ae 


: : - unperfected nonmineral entry may not be challenged by a procee Ae . : 
Ing charging that the land ‘is mineral in character, if in fact the land ia sad 


is mineral and sufficient discovery thereof has been: made, or that a Be 


° ‘location under the mining law may not be made peaceably and with- 
cn ee, out. force upon the land embraced: in such entry... In The. Manners * : 
one os eae bis eied v. eu 31 L. D. 408, 410; it was. sheld that the: ee 
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Ps 2 “fact thet a mining ane was located upon. an- - aneincaled: Homestead a ee 
~ entry did not affect the validity of the location; that no vested right 10 
>; the land: had attached under’ the entry, and: antl: such right should = 
attach the lands belonged to the United States aiid if mineral i in char... 2 
~:* acter are subject. to location and ‘purchase under the mining laws. 
The theory upon which the validity of such location is based. hasbeen = 
 .-stated to be that by section 2318, Revised Statutes, minéral lands are Pk 
-. + “reserved from sale, except -as otherwise expressly directed by law? 
“~~ and. general legislation for the disposal. of public lands has no applic OB cca 
~. eation-to mineral land unless it isin terms referred to, and’ if the land.) i 
ern is mineral the homestead i is void. . Herman v. Chase ét al. 87 Li. D, B90... 2. 
In Skinner v. Fisher, 40 L. D. 112, in the case of soldiers? additional ae 
ee ‘homestead, it’ was. held. that the. time to which the inquiry asto the 
.. character of the land is directed i is the date of completion of the proof- ge 
of publication and posting.’ In Leonard ve Lennox, 181 Fed: 760,00) - 
= ~* quoted with approval in Wyoming v. Onited States, supra, an appli- ee 
_. cant. for additional homestead entry had. presented his application, = =. 
“which was. coniplete and. perfect. 1n: ‘the sense that, nothing. remained =. 
oto Be: done. to entitle him: to a patent except to furnish ‘a nonsaline . 
2 > affidavit. Before it was furnished, another party filed application to 
“--. purchase the tract. under the coal- land laws, which led to a contestand ~~ 
-. hearing, as a result: of which it was found. that the land was 1s valuable* ue, 
.. for deposits of coal, the finding being based: largely upon exploration he | 
and discoveries of coal made after the homestead application and prior — Pee aa 
- . to the contest... The court held that the character of the land must be ee 
ce _ determined according. to the conditions existing at the time when the: 0: 
— .. applicant does all that is. required of him to do to entitle him toa. a 
patent, and. until the homestead applicant. had filed. the required: none 60 
- saline affidavit, his rights were not perfected ; so.as to prevent the land 2°. 03:7. 
> department. from. considering the explorations - and: discoveries on ee 
mineral made subsequent to the application. oa, hee te Ae : 
, As respects a homestead entry requiring residence. and “cuitivatioa, ee 
sent the, entryman acquires an exclusive right of. ‘possession ‘by his entry. |. 
Khanh "(Stockley v. United: States, 260 U: S..532, 544), and no appropriation _ eee 
thereof under the mining laws could be imade by force and violence «9... 
; a, (Lindley on Mines, secs. 218, 219). But under. the pr -esent, applica- a cd 7 
_. » tion, as in the*case of soldiers? additional entry, no right of possess =! 
_. gion is conferred by the mere filing of the application. - ‘Such right 9° 
ee would. only flow from the acquisition- of equitable title to ‘the Tand, je) 60°28 
fell vend if} before sucha title vests locations under. the mining. laws. are’ ae 
eae made’ on. the land based upon valid discovery. of mineral, no. reason . : Sone as 
- 4s seen why the locator upon establishment of that fact may not | 
i et secure. foe ejection of the eappLieation to the extent of such locations. 


gta as . 
yu. 
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geo “Its remains to peers sihather the éontest affidavit of Shire owas: oe 
aes Reindiis, dismissed because of. the previous. adjudication 4 in the Z7%s- - 


 ¢ornta case. The rule is familiar that identity of subject ‘matter, | es 


i ~- -igsues | and parties is essential to res judicata.“ There is no. dispute — 
that the land described. 3 in the contest affidavit i is in ‘part. embraced i in» 
the application. for exchange and was involved in the Department’s 


: ae decision in the Tiscornia case. Pa bres is: however. contended | in. the cori- es 
ce testant’s brief that the issue in the T% iscornia case and here is not the — 


‘ “same; that the issue in that case was confined to the value of the land . - 


. for minerals in placer: formation; that. the contestant there» was. not - a 


oe “Interested. in lodes and no evidence was. offered by either party. as’ to | 
S the value of. the land for its lode deposits. In the Tiscornéa case,as 
Va ue this, the contestant alleged “that said land is mineral in character, 
ee containing valuable deposits of. gold, silver and. copper,” as well as... - 
_/~ ‘that the land had ‘been. located v under the ee laws. a its decision cee 
7 nee (page’ 9). the Department : said: ae hens 


| Little difficulty is found in ‘gustaining the: concurring anatase. below that ' ‘the . 
‘public land within. the limits’ of the placer. claims is nonmineral in character 


- and that such claims are valid for lack of discovery. a ae vee ‘2 
Exclusive of such of the Tom ‘Wal Tode claims that intrude ‘into: ‘the. ‘sub- 


\ 
divisions claimed as: ‘placer’ there was nO ‘evidence offered: by. the contestant 


Z oa that, the land located as placer contains valuable lode deposits. petites: 


i ea See ae a a ge At ast ee Tae 


Tt is _ concluded. that the land embraced in ‘the Tom: Wal Jodes has ‘not been a 


: “sufficiently shown. to. be nonmineral, that it has been so. shown as to land within: i 
- the placer Ss, Elsie Nos: 1, 2, 8, and 4, exclusive of such lodes. Par aie cae 


~The decision speaks for itself. ‘Tt was found that the land. was not 's | : 
-yaluable for mineral, either lode « or placer. The briefs of counsel for aE 
-Tiscornia show that. they not only understood but emphasized the fact. 


that the sole issue in the case was te shrapins character of. ne land. : 


ok a In one of such briefs counsel said: 


“The Sole’ issue in this case is the iain eal or nonmineral character of the Jand ~ 


re : ee included in. the contest, i. e., the areas covered by said Elsie Nos. 1, 2,3 and 4. . 
Placer claims and - said: ‘Tom ‘Wal Nos. 1.to 12 lode’ ‘claims. - For. clearness’ of. 


ue statement it may be likewise said that the validity. of. the mining claims men- a 
ee tioned. is. not an. issue herein, except. that it, would follow, if said: claims. are ee 
©" valid mining claims, that the land is-mineral in ‘character,- and that therefore 
ly i the’ contest. should be sustained as to any: such valid claims. ‘However, if the .- i. | 
land is. actually mineral in character, it matters not whether it has ever been a ae 
.. located’ as mining claims, inasmuch: as. the. acts under which these exchange oo 


e 2 ee selections were made expressly except mineral lands from their operation. aye t 
The testimony, therefore, should be. read - with the issue in mind, and any io 


« uy denemong: not bearing, either directly or: indirectly ° “upon. that single ‘issue, : ay 


Roe i should be disregarded as irrelevant. a os. 
nk a mentioned in the. introductory portiont of this brief, ‘the single isstie to: ‘pe. : 
ae determined. in this case is.the character of the selected land, i. e., mineral or. | 


se! _ Ron-mineral. ” If the. Department finds as a fact, that the land | is mineral in. <7 
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= ‘character, hen it 48. outside of.the class of lands to which: sich: selections oe eo . 
> attach, under the: terms: ‘of the above quoted statute.. If, as a fact,. the selected ee te 
A, area” is: non-mineral. in character, then the selections may be passed to patent, 2 ps: 

| hae the contest will. go for naught. ee nee 
es veo In determining: the character. of yand, as mineral or non: n-mineral, ‘the validity | oe ae 
ry - oe invalidity of a mining claim located upon the, jJand is not controlling. Stated: z = i 
_. - differently, the Jand. may be mineral ine character, and yet. a mining ‘claim. ae 
|... loeated thereon may’ lack. such. a . discovery, as would’ impart validity. to the ne 
ae —— te oe : oe ie og, hs pe Bt Ge Pe ee | 
qn eho nivotel i issue. e being. the ahineral’ (Ghnagatee of: ce lend if, the a 
on jand had any value for its lode deposits the contestant. should. have’ ee Ee, 
a . offered evidence to that. effect. The cases are no less identical as to | are 
“the causé of action because evidence: of that character was not adduced. ee 
AS judgment. concludes the party not only as to every. matter which ae 
“was. offered to: sustain or defeat the claim or demand, but. as to.any 8050). 
other admissible matter which. might have been. offered for that puree, 
pose.. Judgments, sec. 429, 15 R. C. L. 952, There is no merit, there: 0-0. 
fore, in the contention’ that the issue in ‘the. Piscornia case is. not the fey ie 
same as in the present case. : 2 


With respect to the identity of partite. there i Is. s hothing i in the ae oF 


. is vious record in the Tiscornia contest: to. show that Shire had any eee 
direct interest. in the outcome of that case, had. any control over the. ee 
| proceedings, ‘or was in privity with the contestant... The facts that 9 
Shire was a corroborative: witness to the contest. affidavit, a part time: | 
| employee of the. contestant and a witness: for it in ‘the prior proceed- ; 
, ing,-are insufficient ‘to. impel: the inference of any. privity. Lig ae 
alleged by the applicants and denied by. the contestant that in making: coe 
~. the present: locations and filing the present contest. Shire.is therely Be 
-¥epresentative of the Dover. Copper ning i onli but. t this 1 is an ere 

‘allegation that must be proved. | ee 
However, it, does not- follow: that beeen ae case. oe hoe aie Aa 
~”. meet the rules of ves judicata, Shire should be permitted to have the. 
ae _. question . of the mineral character of the land readjudicated, It is eee 

true that the order of dismissal of the Lptieta contest, as 8 to the land oe 


0) an award. of fhe land to tha apehcaut and carried no 6 iniplieatan that Cee 
aoe all the. determinations essential to the passage of title had been made. 
(see West v. Standard Oil Company, 278 U. 8, 200, 14), and that =. 
ee adjudications. by. the land department concerning public lands ate) 
~ " not.a bar to its jurisdiction to inquire into any. question affecting the . 
oe eae rights to the land so long as the legal title; remains in the Government, «>, 
0) Searle Placer, 11 L. D: 441 O. Henry Bunte, 41 L. Dp. 520; Brooks Va z= 
- .. McBride, 35 L. D..441. “Nevertheless; the Department has repeatedly. ee 
~~~ held that.a decision: ‘by the Department holding a.tract of land tobe - 2 
wie k either mineral or nonmineral i in 1 character will be considered conclusive See 


eae 
my 
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: } 


oat - 3 “up: to the ported raed by. the: nie but will not rere duxthes- - - 
<\» ... consideration of the character of the land based on subsequent explora-* : 
tion and development. Stinchfield.v. Pierce,- 19 L. D. 12; U cCharles ao 


eS Roberts, 20 L. D. 564;.Dargin v. Koch, 20-L. D. 384; Mackall v. 


Goodsell, 24. L. D. 558; Leash v. Potter, 4 L.D. 813; Town of Aldridge 
ow, Oraig, 95 L. D. 505; Coleman v. M eKenste, 28 L. D. 348: Gorda Gold. . 
Mining Company and Wallace . Mathers Ve Ernest Bauman, 52 L. D. se 


ae. B19, 520. . ae 
; cin Mu ackall v. : Gonthen: supra, as. the result tof a Miewing betes Re. 


: ° - homestead. applicant and a mineral claimant, the land in controversy. 2 7 
ee owas adjudged nonmineral. | ‘Subsequently, another’ mineral claimant. haat 
_ sought to raise the question as to the mineral character. of the land». 


< by protest alleging ownership. and possession of certain placer locations 


eh a affecting the land. The Department held ( page 556) that it— pore x 


a : would not be. justified. in ordering a hearing upon this same charge, ‘unless, it tte 


: es ‘is. based upon’ a. distinct showing of development: made since the prior hearing, = 
 . such as, if supported by. the. evidence. at the hearing applied for, would clearly. _ 


tee, demonstrate: that since- such prior heari ing mineral has. been discovered. in such. 


- quantities, and: by. such thorough work on the. premises, as ‘to overcome the a ee 


effect of: the previous judgment as to the character of the land. 7 | 
The allegations’ of Shire that the land was ae for er at. 


is the time of the filing of selection i is contrary: to the decision of the - 


‘Department, which. ‘must be considered. as. conclusive. His ‘contest 


_ - affidavit does not specify the character, location and. extent of the 


work. alleged to have been done, the size, extent and mineral content 
-. of the veins or lodes alleged: to have been discovered. or the time when .~ 


said alleged discoveries are made. In view of the previous judgment ——— 


and the evidence-as.to the character and general formation upon which =~ 
_- Said. judgment was based, the failure to supply. concrete factual data. 

Pat supporting mere gener: al allegations; is not deemed sufficient to apprise. — 

ao “the applicants’ for exchange with sufficient information: to meet the 
oe _ same, or.to put them tothe burden and expense of further litigation, or. 


ae satisfy the Department that. oe question of. the mineral Ciao aed 


| : . of the land should be: reopened. - 


During the time this appeal vr ae under eonbide son by ‘he Dee = 


- fy "pair tment, there has been transmitted by the Register an amended ap- = os 
ae plication. ot contest filed. by the contestant. November 1, 1940. Local aes 
.4..counsel for the contestant on November’ 6 filed a brief. and argument ae 


me . which is styled “Tn support. of. amended application to contest” and - oe 
. showed. service thereof on contestees. The contestees-have responded pee 


ee by filing. a motion to strike the brief from the files under. ule ) ae 7 : 


| : - Practice (43 CFR 221.79). i oe 
The questions of the right. . pone | thee contest. + affidavit. ‘aiid tie ek 


: |” sufficiency thereof were not involved in the appeal. The allowance of ; 
os the amended contest. was a matter within the discretion. of the Register Be iy 
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| aS a. sebitt + ve Neal, 15 ibs D. 305), and he’ might haves sdidpariy -fispended oe 


= action thereon. pending the final disposition of the appeal. - ‘However, oa 9 


oe ax having submitted it for consideration, it is assumed he awaits instruc- ae ak 


oul. : ‘tions with respect to its disposition.» wit: a a ao 
Tn the amended application the igang as. 5 to. mineral location é ae 


a and: discovery, hereinbefore quoted, are repeated. To thede are added oaks 
detailed statements of the character of the mineral-disclosures on pars. 


Ee ticular tracts involved.i in the selection and ‘upon. the alleged mining . 
locations covering: or. intruding thereon, the width of the. alleged vein. - | 


: / on. each tract, or claim in most instances being given, together with. the | ae ; 
~ kind of mineral disclosed. and: the values. found in the assays thereof. 


_ There is nothing said as to the time of these alleged disclosures, whether ~ ok 
-. before or after the period. covered. by the prior hearing. Reading: he 


‘allegations. as a whole they may well be taken as relating to. disclos- 
| “ures made: prior to the last. hearing. © If the fact. j is other wise, In View 
of the importance of the element of time as to discovery, it should: have 

been distinctly. stated, particularly as the affidavit is silent as to the 


_» time.when the development work. was done, and its nature and extent. 


o> The amended contest’ application. therefore does not cure sufficiently: 
the defects of the original.” a oa os 


x 


The amended contest application conaae new. ia ‘namely, (4) a : 


“ that the selectors have never. complied with the law and regulations 


ae by furnishing proper nonmineral, affidavits, it being argued i in the brief»: 


- thatthe mineral affidavits filed are inherently incredible and unworthy 
of consideration, and: (2) that: the selected land is of more value than . 
.- the base, : as the price thereof; is ‘set.at $3. 50 per acre, whereas the Jand i 1s) 

reasonably worth $5, an acre; which price the contestant. states, | 


. am willing to. pay therefor, ‘if allowed so to do, in compliance with the miner seal 


land laws of the United States, ‘whereas, the lands pr oposed. to be reconvéyed. to. el 


= 7 _ the | ‘United ‘States. by the | contestees | as base. for’ said. proposed exchange. are a 
_.. + practically: desert. grazing land, -of small. commercial. value, for. which reason’ the 


a lands ‘applied to be selected are. not “approwimately. equal in value’, to the prof- - 5 
ave fered base lands, “put. are of much greater value than.the latter, and the approval - ee “tae 


2 ° * and‘consummation of such proffered exchange would,. therefore, result in-a finan-". - ees 
~-_. elal loss:to the United States, and would be coutrary to the intent and the OXDTORS: e seh 


ase a ~terms of the Act approved May 23, 1930 (46 Stat., 378). 


: Lo ‘The Department: having heretofore held. that the eree in i ceatioi: 
- are nonmineral-in character, the sufficiency of the applicants’ nonmin- "+ ae: 


e . eral affidavit i in- support of che selection i 1s. of no consequence: ‘whatso- tas - 
ever at this stage of the proceeding. - The report. of the mineral exam- 


nee iners | for the Government being in agreement with such affidavits as to. Sie 
eo Ceuiry tracts’ now involved, the Commissioner was warranted i n n regard: ee 


: “ing the land as notimiristal,: Bae ete S i, pee oe en 
However willing: the: contestant. may be. to pay. $5 an acre oe the me re 


- land under the mineral land laws, he would not be permitted t to. do: so ee : 


; eee = te * ‘ : x 5 s i 
‘ \ 


iean. ts 
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ase andes an aateblichad that. hie alleged ipcaiioue were Sadie and hed 2 eae 
ee perfected : an: application for patent thereto. He suggests no inequality — es 
in value betiveen the selected and base lands except that arising from © 
.. the value of the former as mineral land. The proof of the charge of .- 


ee ~~ inequality in. values seems, therefore, dependent upon proof that the 


ee ‘Jand i is. mineral i in character, and. as the allegations i in. that. respect. are By aa 
--.-Gnsufficient, the charge that the selected land is worth more than the. 
: surrendered land and-on the ground ‘that the former-is valuable for ome 
ie 2 mineral, is not. of itself sufficient, to sustain a contest. 9° > Cet ane 


The amended contest affidavit should be dismissed without prejudice sy 


os. to the right. to file a sufficient amended-contest affidavit within 30 days - . 2 


oe . after receipt, ofa copy of this decision. . Should such an. affidavit be ~ os 
ce filed, itis to be submitted to the Department for consideration.. : 


“The brief, which is. ‘the subject of contestees’. motion to strike, has 


: been. considered only to the extent that it relates to the new ‘inatters__ 
“get, up in the amended application to contest; In so far as it relates 


‘to questions raised by the appeal, itis clearly filed too late under. Rule 7 
is 80 of Practice and the motion to strike to that extent is granted, 
_ Excepta as herein modified, the decision of the Commissioner i is. 


“afm oe 





| DELEGATION OF AUTHORITY TO SIGN VARIOUS REGULATIONS 
APPLICABLE TO NATIONAL PARKS AND MONUMENTS 


- Opinion, March 10, 19K 


ote ‘Secnprany « OF THE. 2 INTERIOR DELEGATION oF ‘AUrHonrry. 


Unless: “personal” action by the Secretary or: Acting Secretary. ds , specifically “ 


a tes ‘required,. the ‘Secretary by appropriate order, may prescribe and delegate 7 
Eee the ‘Under Secretary, the First Assistant Secretary. and the Assistant 
ee -Secretary. the authority to. perform any of his duties. So long as such dele- HAS 


ee gated authority remains unrevoked, any. action. done. pursuant thereto’ is. 


ae Of as: much effect. as noes done. personally ‘by the Perea, or. es ae 


‘Secretary. — 


Marcon, Solicitor: = 


“The question has’ arisen as. es ee ‘the authority fo: sign che : 


aS - Syarioud: special or subsidiary regulations governing the different. parks e 


eos and monuments under the jurisdiction of the National Park Service 

3 : ee | may ‘be delegated. to the Under Secretary, the First, Assistant Secretary, oare A 

.! or the Assistant Secretary, or whether such special or subsidiary regu- 
.. Jations must. be: ‘signed: personally. 4 ‘the: ai or. Feu ts oe 


-\ Secretary. eae ee ee ae 
ee ~ Like: many ie statutes which ener bene powers ‘ana: ditties cr ae 
| a Secretary of the Interior, section 8 of the act. oe akngnet 2 25, 1916. ee 


a 


ae . G98 Stat. + O86), Saar, Qo ee ce 


oe ase aoe SIGNING. REGULATIONS, “NATIONAL PARKS | | ie esse ee 
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“phat the Siren of the Interior shall make and: publish guch rules anda regu- ee 


i a ; “ations: as he may deem necessary or proper for the use and management of the. oo : 
\ parks, monnments, and. reservations ‘under the jurisdiction of the National Park : ee 


- Service - BBC NE Ss sc fe eet, arg ts dE Re ee ie 


~The desertion ot that. Guiestiol. therefore; anoles the. ree eee 


: — Sviation of the broader question as to the extent. to: which. the. Secretary a . oe 
2 may delegate. authority to the above- named: assistant secretaries to on 


ee _ perform. various departmental duties, | vce. 
. Tt 3 is my opinion | that unless: the “personal” notion - dea Secretary: - eG 


= a oo Acting Secretary is specifically required, the Secretary, by appro- i - 
priate order, may prescribe and delegate to the Under Secretary, the -. 


~ First Assistant Secretary and the Assistant Secretary the authority te s Boge 


| perform any of his duties... So long. as ‘such prescribed authority | re. 


.: Mains delegated ‘and unr evoked, any action done in pursuance to such 


... delegated authority is of as much effect as ‘though done personally by ewe 
. the Secretary « or Acting Secretary. Bee carte ° oe 
Because it is physically impossible. for the Secretary to: ‘attend. pers 
. . sonally to all of the numerous duties vested by law in the “Secretary: ~~ 
of the Interior” or in the “head of the ‘Department. of the Interior,” 
Congress has provided assistants to whom. he can- delegate the per- 


- formance of various duties. The position. of Assistant. Secretary of. 
the Department of the Interior was first: created: by the appropriation _ 


» act of March 14, 1862 (12 Stat. 355,'369, 5 U. S.C. sec. 482) ;that of 


.. First. Assistant: Secretary, by the: appropriation act of March 3, 1885: — : 


ee S - (23 Stat.-478, 49%, 5. U.S. C. sec. 482) ; and that of. Under Secretary ae . — 
fh by. the appropriation act..of. May’ 9, 1985 (49, Stat. 176, Aye | 


The practice. of devolving the duties of heads. of. departments upon 


ce assistant secretaries has been: growing for ‘many years throughout they ae i 


Government service. MacMahon and Millett, Federal Administra-_ 


oa tors, 17° (1989). “The need for. such delegation has been fully recog-.. : a - 


nized... See Administrative Procedure in Government Agencies, Ss. oe 
- Doc. 8, 77th Cong.., ., Ist’ sess., pp. 20-24 (1941). With the exception. of | 


the act of July 28, 1868 (15 Stat. 168, 5 U. S.C. sec. 4), wherein Con- a = 


press provided. ‘that “In. case. of. the death, resignation, absence, ‘or 
_. sickness: of the. head. of any department, ‘the first. or. sole assistant _ 
-.” thereof shall, unless otherwise directed by the President - eg heal 
a - perform the duties: of ‘such. head ‘until. a successor is. ppointed) or: 
.- -gsueh absence. or sickness shall cease,” Congress has been. silent. as to 


_ ~. the allocation. of.the functions to-be rendered by. these. assistant. secre=~ - " a ae 


: ~ a taries. and has. left. their duties. to the discretion. of. the’ head’ of the. 
en ge Department. ‘ Thus the act creating the position of Assistant ne Secretary 
yee of the. Interior provided, that he. oe ee oe aD 
a ; ‘oe Oe ee shall perform such duties in the Denavehent of the Interior’ as . shall be 
oe preser ibed byt the Secretary, or r may be- a by aie and - ae *. shall act 
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cS aS Sere of the Interior in the absence of that - officer. m2 Stat: 355, 860, ee 


5 U. 5: C., sec. 483.) 


" Furthermore; the act of March 28, 1918 (40.8 Stat. 499, 5 a 8. o C9, ae 


a provided that 


_ official: papers. and documents as s the Seciietary may yal ect. 


a, 


es the assistant to the Secretary of the Interior *.* 7. is author ized to. sign stich - | 


And under 5 U. Ss. C. sec. 22, 


‘the head. of: each | depar tment. is. authorized. to ee be regulations, not incon- a. : 
. sistent with la, for the government of his department, the conduct . mee officers = 
be and clerks,, [and], the distribution and: performance of its business _ hats , eee 


Congress has thus given a broad power 1 to the head of the dbpattinent ie he 
‘in the allocation of. duties and supervisory functions. This has been’ - cee 
Sie: case not, only i in so-far as the Interior: Department, is concerned, 7 
but also, with but few exceptions, with regard to other departments. 


( See ‘MacMahon. and Millett, Federal. ‘Administrators, 18: (1989). Je “a 
- Obviously, had. Congr ess: explicitly required that the. performance of © 


specific duties be delegated to definite officers, there would have re- oe 


sulted a rigidity ill-suited to the needs of administration i in changing | 
“circumstances: and to. the. Secirability of. ean assignments to. : 
_Pevsonaliies. | 
“The weight of judicial. Second has aided thie flexibility by oe a 
“full authority to the acts of. the various ‘assistant secretaries of each — 
Ge i i without: requiring ‘specific congr essional authorization for 
each. delegation of-authority. As early as. 187, in a case ‘involving 
“business claims. transacted with the Second. Assistant: Postmaster | 
General, the Supreme Court of the United States said: Seas 
| ae ‘the evidence and the arguments were presented to. ‘the. asststant in- 
ra ®stead of the head of the depar tment. ‘We. suppose that the assistant postmasters. 


general - were appointed. for. precisely such. ‘functions as. this one discharged in 
_ the. matter, and it would bea dangerous principle: to hold that: the department is. 


* bound alone. by what is. transacted by the Postmaster. Gener al in person ; for the © 


same rule. would free parties dealing with the; department from. obligations not 


‘assumed abeedly with its head. (Alvord V.. ‘United States, 98 U. 8. 856, 858 a 


~-(1877).7- ies 
Andi in. 1879 the. Shiprime't Court emphatically stated. 


| It has been found, in yegard: to: ee the. heads of dear Gents that it ig ee : 
ae impossible for a ‘single individual to. on in ‘person all the: duties. imposed on | 


- him by his office. Hence statutes have been’ made creating the office of assistant 


vo _ secretaries, for all the heads of departments. | es 
At would be a very singular doctri ine, and subversive of the purposes for : whic 7 


these latter offices were created, if their acts are to-be held ‘of no foree inl 


a eo * ratifies by the principal. secretary or head of department. It -was to relieve the - ee 


oe re -overbur dened principal of some. part. of those duties that the office of assistant was. ma “ oe 


treated. [Raritan v. United Re»: 100 U. 8. sha) 504 a1). 1 


Ss + | a 
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oe a ‘This position } ie bon aonsistently reaffirmed by the Supreme. ‘Court. | oes. 
- of the United States, the. Court. of ae and 5 various other egies ee 


fe courts. 


“\y, Nichols, 1 ¥. (2d) 33 (D.C. 8: D. Tex. , 1924); Bowling v. United ae 
oe States, 299 Fed. 488, 44142. (C. CG. AL8, 1924) ; United States ex rel. 


-. Ohin Fook Wah v. Dunton, 288 Fed. 959 (D. C. 8. D..N. Y., 1928); 


Norris v. Viaied Stated, BT U. s. 77 (1981) ; Hannibal Badge C6. Se 
ay United States, 221 U. 8.194, 206 (1911) ; Restivo v. Clark, 90F. (2d). fe 
ae 847 (C0. C..A. 1, 1937) ; Werrmann vy. Perkins, 79 F. (2d). 467 (C. CR gee 
ee 6, 1935) ; United. States ex rel. Petach v. Phelps, 40 F. (2d) 500 (Go Geir l 
A. 28,1980) ; United States v. Karnuth, 35 F. (2d) 601 (D.C. W.DIN 0 
erie 6° 1929), 31 F. (2d) 1022 (C..C. A. 2, 1999), cert. den. 280 U. S..570; 9 
“| Hajdamacha¥: Karniith, 23 F. (2d) 956 (D.C. W. DLN. ¥., 1927); 
os ‘Lew Shee v. Nagle,. 29 BF (2a) 107 (C. CLA. 9,.1927); ‘Fer gusony. Pog oe 
ae Huron. & Sarnia F erry. Co., 13 F. (2a) 489. (D. GC, E. D. Mich. 8S. D. eo | 
| 1926) ; Young Chow v. Ebey, 2F: (2d) 1023 (C. C. A. 7, 1924) ; Crane 


Robertson ve United. States ex rel. Baf, 285. Fed. 911, 52 App. DeC - ee 
ATT (1929) ; May Vv. “United: States, 236. Fed. 495: (C. C. AL: 8, 1916) ; oe 


Franklin Sugar Refining Co. V: United States, 178 Fed. 743, (C. C. ELD... a 


Pa, 1910); United States v. Warfield, 170, Fed. 43, 45 Ce CG. AL 4, et 

a 1909) ; Turner v. Seep, 167 Fed. 646 .(C. C E. D. Oka, , 1909) ; ‘People? oo 
~ - OS. Bank v. Gilson, 140 Fed. 1,3: (C. C: E; D. Mo., , 1905) 5 The John: * 

| - Shillito Co. Vv. ‘McClung, 51 Fed. 868 (Ce: C: AL 6, 1892) ; United. States... 
DN Adams, 24 Fed. 348 (c. Cc. D. Ore., 1885) 5. Chasis. Vv. United. - ae 
a: States, 3 Fed, 750, 756 (CO. ‘C. D. Mass, 9, 4880) MoCollun v. 1, United. i. 


: States, 17 Cts Cl: 92, 101. (1881). 


? These cases. relate: to a wide varity ‘of sitaations: , eluding the- ees : 
issuance: or. approval of orders and. regulations. and ie exercise. oo. 
administrative and judicial duties which clearly involved the use of 

oO discretion. and. judgment and which often directly affected the rights. ee. 


"or conduct of private. citizens. In each case the authority of the | a 


a Secretary. ‘of. an éxectitive department. to delegate. the performance ore. ee a 
_. such duties to the various assistant. secretaries was upheld i in broad: 0 
__.. terms. - Thus, in Fe erguson v. Port Huron & Sarnia F erry Co., 13 F. ones 


(2d) 489 (1926), it was held, under a statute imposing. on ‘the: “See- | ae mf - 
ae retary of the Treasury” the duty of issuing certain regulations ia oe 


ing rates of compensation to be paid. for overtime services rendered. 


ag icy transportation. vessels, that such regulations were: valid although eo aN 
“+ ~~ signed. by an assistant. secretary. of the Treasury. “And i in Z'urner.v. oe ae 
Seep, 167 Fed. 646, 650 (GC. C. E. D. Okla., 1909), the court ex- 
oe ek? pressly declared that’ the Secretary of: the: Interior: was. fully ome er 
ear po “to. delegate to the Assistant Seebaeth the sey to, ra 


- 
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ae : Ce approve Jeases and: axigninenis ‘of. leases, andl that, ‘so. > long as: s'the. mg 
ee “powers | so. delegated. to the Assistant . Secretary. of he. Interior by 
crete pig: superior remain: unrevoked, the authority of the. Assistant: Sec. . 


| oe retary. is coordinate and concurrent with that. of the Secretary.” 
“-. Furthermore; in Robertson v. United States ex rel. Baff, 985 Fed. 911, 
“$2 App. D.C, V7 (1922), where the: validity. of an order, signed by 7 


= aoe the ‘Assistant. ‘Secretary. of the Interior Department, disbarring. Baff. — &. 
2 bom practice before a bureau of the Interior ‘Department, was at- 

J. > tacked. on the ground that. ‘the. ‘statute. ‘required such order to be. 

| # ~ approved by “the. Secretary of the Interior,” the. United States Court Se 


| Poet Appeals: for the District: of Columbia said (285. Fed. 911, 915): 


Section 489 (Comp. St. Sec. 667) provides that the Assistant Secretary a | 


; - the: Interior shall perform such duties in the. ‘Department: of the Interior as- 
- shall be prescribed. by the.Secretary or may be required by law. The relator 
| insists’ that...the duties. which may ‘be. assigned to. the’ Assistant: Secretary. 


| under that. provision are administrative, not. Judicial, duties, and that conse-. 


i *- quently his. approval of: the disbarment ‘order was. extraofiicial and. void. We 


cannot agree. with that construction, inasmuch as it. reads into the statute Jan-_ : 


guage. which | Congress did not use to: make’ manifest its: legislative. intention. 


The section. says that the Assistant Secretary. shall. perform such duties, not - 
such administrative dutiés, as the Secretary shall prescribe, . and, having said. 
“that, it does not lie with the. courts to legislate into the law a word which. — 
Congress carefully c cmitted. ‘The. clear. intention of. the section was to permit: | 


; the Secretary to relieve: himself of those. duties to” which nN ‘his judgment he ~: 
es could not. give. proper ‘personal attention, and that ‘purpose might ‘well ‘be de-. | 
feated, in part. at. least, by the introduction of: what would be nothing less 7 


? than a ‘judicial, if not. an, injudicious, amendment. “Such legislation: is in: the: 


: interest of ‘governmental efficiency, and: its value should not be: lightly impaired ae 


; ‘or its scope. narrowed. because of a mere conjecture that the lawmaker might 
- not have meant what he said. - [Italics supplied.]. A 

os In Bowling ve. United States, 299 Fed. 438 (Co © A. 8, 1924), v aie ie | 
“it. was contended that. the Assistant Secretary of ‘the Interior was _ 


— without: authority. to determine the legal heirs of a deceased. Indian - 
| ~-allottee by making findings which: were. quasi- -judicial. in. nature, tie. 
ee PrN Circuit. Court, of Appeals, ——! declared (200, 3 Fed, 438, oe 


that office were established by sections 488 and'439, R. 8. (12 Stat. 369) 


3 The: office of ‘Assistant Sardar of the tntevior and the ‘powers relating as 7 


ane - [which] provided. that he shall “perform such. duties in the Department of t the. o 
Interior as. shall be prescribed by. the Secretary, or may be: ‘required by a 


| oe law. ee Under these statutory. enactments, the Assistant ° ‘Secretary is . 
oe uneane! f act. in ie or. the. Secretary, under. the conditions: Apel. Ate 


es marl a v. \ United Beates:: 236 Fed. 495 - (C. o. - 8 916y, i it was an 


re tended that the Assistant Attorney General was without authority t0.... : 
es appoint special attorneys under the act of June 30, 1906, which. required pt 
ee ee | such se eae to be ack. the ee ey General.” ae The e Hight a a 


aa eal a o SIGNING REGULATIONS, NATIONAL PARKS’ 267, oe 


o f EE 
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me ~ assistant secretaries, disposed. o of that contention 1 by, saying ead Fed. 


495, 500) — ee ee ae ee oe 


“We ‘do not think the act ot June, 20, 1906, in: conferring. the. power of appoint. © 


ment upon the Attorney General, should. be construed to mean that the Attorney: 
. Gener al. must, in. all cases, sign. the appointment: ‘himself, but. that the. power of 
~ appointment is conferred upon the Attorney Gener al as. other powers are. con- | eee 

. .. ferred ':to -be. exercised by him personally or ‘through his. Jawiul, assistants when Ss ‘ ye re 

cae duly authorized for such purpose: re re rene 8 Se ee a ee | 


Furthermore, the legality of the Secretary’ 's exercise of stich: oe 


oe powers of delegation to the’ assistant secretaries has been uniformly 


upheld not only by: the courts, but also. by various legal and adminis- © 


trative officials. Thus, the Comptroller of the Treasury and the Cap, : 
_ «troller General. have repeatedly held that all.duties vested in-heads. _ 
bes OL departments may be delegated to the assistant secretaries under the 
.. Statutory authority permitting: such - delegation. . 1: Comp. Dec. 870 ~ 
(1895) ; 8 Comp. Dec. 780 (1897) ; 4 Comp. Dec. 462, (1898) ; 17 Comp. 
_ "Dec. 815 (1910); 18 Comp. Dee. 531 (1912) ; 25. Comp. Dec. 109, 11 
ee te (1918) ; ‘38 Comp. Gen. 694. (1994) ; 8 Comp. Gen. 777 (1924) ; a Comp. © 
Gen. 797 (1924) ;7 Comp. Gen. 482. (1928) ; 16 Comp. Gen. 695. (1937). 
oe ae The Solicitors.of the. various departments have also adhered to this” a 
ae view and have so advised various administrative officials.. Thus, i inthis” 
opinion. of November 17, 1904, to the: ——. of, Commerce and 
he Tabor, the Solicitor. of that Department said : ee ae: 


A careful. examination of: the various. statutory pr ovisions ‘and judicial ¢ con-. . oe ee 
| structions thereof: and opinions of the Ajttorney General in. construction. thereof, . 


= - compels. the conclusion that the power given. to the. heads. of. Departments to pre: . 


- seribe the: duties of. their assistants extends so far as: to warrant the delegation 
ts 7 to an Assistant: Secretary of every power and’ function conferred: by law- ‘upon i | 
- the head. of the Department,. unless there is some express statutory. provision’ <n. 


z 7 7 prohibiting the same.. The: mere fact’ that the statute may. have provided | that 


' ~ the ‘power. shall be exercised. or the function performed by the “head. of the De-. ‘ 
partment” or by. “the Seeretary”. does not prohibit its delegation, where the- Secre- = 


| tary is given. the power. to prescribe the. duties of his assistant, even although. the» 


e oe ee ‘power and function is one involving discretion. and | judgment, « or is a dpae Juaieel 
Re ie or even judicial in the fullest sense of the word. : | 


ok similar position has ‘uniformly been. taken by. various. Soliciting: 


. "for the Interior. Department - (52 L, D. 230, 284. (1927); Solicitor’s eee. 
memorandum of April 12,1938, to: the ‘Assistarit: Secretary ; Solici- 2 - a a 
- tor’s memorandum, M-307 07, of ‘April 26, 1940, to the First Assistant 


: ee Secretary) and has long been: uniformly. followed 3 m the administrative — 


nes)? gi practice and in the decisions of this soi See, eg g - Wildrich 
_¥, Thomas, 50 L. D. 149 9, (1988); a, a 


-598212—45-—20.- 


: ah 


2 — eae Cok ot f Appeals qaoting sections 360, 348, 161 and 177, Revised’ a We 
. Statutes, whose provisions. are almost. identical with the statutes au- — ee 
_ thorizing the Secretary: of the Interior’ to delegate authority to. the 


fed ae 


oe _ DECISIONS oF THE DEPARTMENT OF THE INTERIOR IST. D. 8 


t 


“Until the recent: opinion of the Attorney Gaon (39 Op. Atty. Gen. : - ee 
Peay, 80), this was also the position consistently adhered to‘by the var- 


eos ~ jous Attorneys General... In 18 Op. Atty. Gen. 432, y ABB —— Aor ee ; . 


‘ney G General Garland concisely stated: 


ay “So long” as: the sfowers delegated to the ‘Assistant Mecteay on the Interior. by eo : =. 
oo his’ superior ‘Temain. unrevoked, the author of the former’ is co- ordinate and 7 ae 


concur rent with that of the. latter. Ree ers oe 


: N ot only was this opinion: reiterated: in 119 9:06. aoe ‘Gan: 138 nas i 


eee ‘but it seems to’ have: been ‘the administrative practice of.the Attorney eee : 


: General in certain instances ‘to’ view. assistant secretaries as being i 


is . ‘ within the scope of the phrase “head of department”. ‘Thus; although f hod 
at is. well established: that the Attorney General will not render an = | 


- ~ opinion : at the request-of any’ Government official other than the Presi-: 


: . + dent’ and the “head: of any executive department” (Rev. Stat. secs. 354, — ; ; 
3 8586, 5 U.S.C. sees. 803, 304; 39 Op. Atty. Gen. No. 91, October 4, 1989), 


2° on ‘nevertheless’ the Attorney | General, without. raising any- objection, 
has frequently rendered: opinions. at the. request of an assistant secre- ~ 


Sao tary.. 89. Op. ‘Atty. Gen. No. 106 (September 9, 1939) ; 39 Op. Atty. o Se 
ee Get. No. 5B. (November 3, 1988) ; 38 Op. ‘Atty. Gen. 441 (1936) ; 37 Op. a 
.. Atty. Gen. 204 (1933) ; 35 Op. Atty. Gen. 305 (1927) 3.85 Op. Atty.Gen. 


ae 874 (1927 ) 384 Op. Atty. Gen. 457 (1925) ; 32 Op. Atty. Gen. 189 (1920). io 
- y The foregoing overwhelming line of authority seems tohave wavered 
a ‘somewhat as a result: of certain statements made in Attorney General : 
~- Cummings’ opinion of October. 14, 1933, reléased for publication on 


o a July 1, 1939. (89 Op. Atty. ‘Gen: No. 80), relating to the power of. the * 


- i 2 Secretary ‘of Commerce to delegate duties to the assistant secretaries — . 


of Commerce under statutes identical with those applicable to the.as-. a od 
. sistant. secretaries of the Interior Department Attorney. General ae 


Hat -_ Cummings stated : 


a oe: oe ae regulations which have’ fie ores: of law and. pear. upon: the’ rights or 2 a0 


wee conduct of. private citizens & Sel must, in some manner, emanate, from you. - 


ra Tf & subordinate | should draft: a regulation. which truly: reflected your’ view and ae 


. wish, I should regard all requirements as fully met, but the difficulty and un-— 


a ~ certainty. that might. attend “the establishment. of the. essential facts strongly . ; 


ae sue the advisability, of: your, Personal signing or other unequivocable act. of % one 


ee ‘He also’ quoted ae ecaiiie Jnsigiade fone an - opinion oe Aisosie'y i : 


General Sargent, (35.Op. Atty. Gen. 15, 20, 21 (1925)), as being ae a 
oe ~ ticularly pertinent i in the Drone connection” > ee 


Note 


“The making’ of regulations — “s: ee “designed to. ‘have the force: of law, a. oa 


7 oS be binding upon the ‘public, and to. be eon and enforced by the courts is, : aa 
apg think, a duty which the statutes: place upon the Secretary personally. “Wherever, - wae 
eG therefore, in the provisions of law mentioned in your letter, and to which I have» Tiss 


hereinbefore. referred, a power and duty to make regulations of this kind is con- ... os 


~.? ferred or imposed upon. the Secretary I think those peeulations & should have his ee 


. a : pereonal approval before they are e Promulgated: ae 
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seas “Avorney Gensral Sargent’s opinion \ was. 5 the: ae oe wat ne 


a pore in support’ of the: above. proposition, it should-be noted that At- oe ae 


“-torney General Sargent’s opinion - dealt, not. with: the: power. of the 


~ Secretary of the Treasury to delegate authority to the Under Secretary ae ee 


o OF. assistant secretaries of the ‘Treasury, but- rather with his power, ‘to. .: cans 
eo delegate them:to the Director of Customs, the head of a: particular. eee ad 


~ bureau of the Treasury. _ In fact, Attorney General Sargent. had. ie ee: Ae 


~ pressly stated | in, ‘his opinion (35 Op. Atty. Gen. 15, 20): 


Itis my under standing that. in the organization and operations of the Tredsur y. a Meee ace 


ne at full: measure. of discretion and. judgment, ‘in. connection: with many matters, has ae ae oe 


a " been exercised by the Underseer etary, since: the creation of that office, and by the © — eo | 
. Assistant Secretaries’ for many years. The fact that this. has been going. on fOr 


noes ‘long time without question or challenge. by. Congre ess, or r by. the’c cour ts, is persuasive eee. : : 


‘ evidence of its. propriety and legality. fence fee 


= ‘Tt would seein, ‘furthermore, that Ruorey Cat Ciaitinitigs a dd not: oe 
ee intend his ‘opinion to be’ a flat ruling. that add administrative regulations 


_ a bearing « on the rights-or conduct of: private citizens are invalid unless oa 


“< they had been ‘signed personally by. the. Secretary of: the Department. es Gre 


On the contrary, his opinion seems to-have stressed, not that. the pro- 9 
ee posed. delegation by. the Secretary of Commerce was illegal, but. rather. ¢ ee 
that it would be less productive of any doubt as to the legality. ofthe 

. regulations if the Secretary signed them: Pateenally: Thus, he —— Nee 


: cally declared i in his opinion: — 


~The. theory: underlying ‘the veatiiig: in an | executive eileen of numerous ‘duties, : Pee 


as varying in importance, is not that he will per sonally perform all:of them, but 9...) 

4. - rather that he will see to it that they are performed, the responsibility being his: ©. 
- ~~ and he being chargeable with: the result. The accomplishment. of this is one of the. eas a - 
- highest.responsibilities, of an executive and there. is not, and in ‘reason. cannot: be, ae ee 


os AY set formula by which it is to be done. . | : ee a 
. The courts recognize this. and will presume Tete in- favor of. the Jalidity. O68 eo 


an an-act performed by .a responsible. subordinate,. particularly when he purports, to. es foe 


B at a act for, by dir ection of, or in? the name of his superior ; ale oe; 


ce. After “Attorney: General Cummings had issued this opinion, bie eSacke- es 
oe tary. of Commerce, ‘by letter of November 4, 1938, requested « clarifica- = 

- + tion of the opinion: with particular: reference to. fe “right to delegate Ae 
+. to one of the Assistant Secretaries of the Department any or allof the © -° 
ot regulatory powers and functions” exercised and performed. under one ee 
cathe of the. statutes mentioned i in the opinion. By letter of. November: 10, er 


E 1938, Attorney General: Cummings replied that he had. not. declared ace ore 


a the. delegation of such functions to be illegal, but- had ‘ ‘expressly stated ie ee 
“. in my opinion of October. 14th that the powers and duties vested in. 
you by: the statutes which: you now ‘mention, as well as the others listed Shs a oe 

- > in that opinion, might: properly be. ‘delegated. to one of the Assistant oe 
So et Secretaries, in. accordance with the: principles. indicated” and that! tone 
ae forestall any ‘challenge: of a ‘determination made a by. an Assistant Secre- a oo 


sme 
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a | tary | Mit vould be helpful to be ‘able to chow that rie ‘Adsistant Sacre” : . 
_: tary had. applied in the particular case some. general principle laid .— 


= down by: you. 29 See also 40 Op. Atty. Gen. No. 8 (January. 28, 1941). ane 


‘Tt is my opinion, therefore, that the: Secretary of the nee. has. a - : 


koe eo © thes power to delegate to the: Under Secretary, the First Assistant ~~ 
.*. Seeretary, and the Assistant Secretary. his authority to perform any 


of his duties, , including the duty of approving the special or subsidiary oe 


a ‘regulations applicable to the various parks and. monuments under’ rune er > 


oa jurisdiction of the National Park Service.+ Mee on, Bae ee 


ae cal a 
“Harorp L. Tones, 7 oa 
Peay of. the in nterior. 


BROWN, AND Roor, ING, “AND McKENZIE: CONSTRUCTION 
| COMPANY < 


- Decided u arch 1 2, 194t 


Po. Conrmacrs—Excz-Hour Law—Viotations—Excusammiry IN Enosrcency, 


fh requir emént of. mere business convenience or pecuniary advantage. does. not 
i constitute an “emergency” relieving a contractor of.the penalty for a violation 
-Of the eighit- hour’ law. Fhe necessity of repairing. a dangerously weak tower, 
_ however, does constitute. an. emergency “caused by danger to life,” 28 
and no penalty should be. Bese’: for overtime employment in, | such eee 7a, 


| War, Under 8 eoretary: ie Ss : | 
~ On December 5,. 1936, ‘the United 1 States Te Brown aa toot, Inc., 


and. the ‘McKenzie. Coristruction Company. ‘entered into a contract... a 
. (I2r-6809) covering items I to 55, inclusive, of the schedule of specifica. 


- ‘tions, No. 702, ‘made a part: of the contract: for the | construction of . : 


es Marshall Ford Dam, Colorado River Jae Texas. Article iL of 
‘the contract provides i in section (ec). : —s 


: Ercut-Hour Law. —No laborer or mechanic ‘doing any. part of the work. contem:: =< 


a plated by this contract, in. the employ of the contractor. Or. apy. subcontractor ae 


ie ots contracting for any part of said work contemplated, shall be required or permitted are 
to. work more than eight, hours in any.one ‘calendar day upon such ‘work’at the: ” 


: site thereof. . ‘For. each violation of the requirements of this article a penalty of 
five dollars shall’ pe. imposed upon: ‘the contractor for each: laborer or mechanic: “oe 7 


ae es for | every calendar day in which such employee is required or permitted to labor ; 


: more than eight hours upon said. work;. and all ‘penalties: thus imposed shall be- s ee 


: ‘ _ withheld for the use and benefit of the Government: Provided, That this stipula. 
. . tion shall be subject in all respects to. the exceptions and. provisions of the United" ee 


x i: ok States Code, title 40, sections 321 and 324, relating-to hours of labor. . . 
| The contractor appeals from m Findings of Fact Nos. 3, 4, D; 6, 8, 9, 10, 


a : 7 tations of the 8- hour law. 





A Sec: 40. ‘Op. ‘Atty- Gen. 6 ‘(Maren 12; 4941}. eemenine ‘the. interpretation accorded. bE . 


Ree: Pe this opinion, to; the Attorney oanereh 8 opinion of October. 14, 1933, ae 1 


. March: 12, 1941. 2 


=e On. November. 30, “4987 the construction engineer tind Findings 2 
2 on Fact No. 3, covering. the. cases of 26 workers who were required or eee 
oe ‘permitted to ie in excess of eight hours. . Th accordance with section’ ye - é 
- . 7 1 (c) of. the contract the sum of $130, representing a, penalty. of $5. for Ee ae 
-».. each. violation’ of the 8- hour law, was withheld from the payments: to Pee 
es which: the contractor was: entitled ‘under the contract. ‘ Ina letter - oe ee 
dated. September 21, 1940, the contractor appeals from the imposition... 
oo _ -of such penalty in 95 cases and a.claim: for refund of $125. has been eae 
i -madé,. the contractor stating that i ms 28 cases the overtime work: x yaa. aoe 
oo Tenet because. of an “emergency.” The contractor: states: oe | 
: ; A strike of electrical workers had not wae lett. us ‘short of qualified men but it the . 7 oo : a 
: electrical. work: had. fallen behind schedule while we were without any. men, -A’- ae os oe 
~~) vital. transmission line’ between dam. and gravel. plant was -being. erected, and. ee ea. 
-. these men were, worked: ten hours one shift ¢ to avoid the. loss of. a whole eas Sg Dee oe ne Ete. 
ne duction. the following day. . 7 Sess . Be 7 


- The construction engineer j in 1 his Findings of Fact states: 


: The contractor advised that-on account of the str ike called by the electricians? 
i: union: the force was ‘short of” qualified . workers, The facts. do not support’ this et 
~ contention as five days after the strike occurred the number of electrical workers. 
a employed exceeded the number | employed previous: to. the strike. “Whe first date .° = 
on which workers were required to work in excess of 8 hours was October 23, 1987, if - 
_ OF approximately 15 days after the ‘strike, was called. No extraordinary. emer- : : 
_ gency existed. at the ‘time: the violations occurred. which pea ree eniployment sh ae 


ae excess of the eight-hour calendar day. . 


‘ Fl 


ee a eee “BROWN ‘AND ROOT, INC. ET AL: a Pe ee 


- The suntenense has: stated. ‘that: ‘the employment. of the electrical workers and 


. The. circumstances ‘do not constitute ¢ an. Sener a a oo EE 
io within the meaning of the 8-hour law. Section 325 of Title 40, United. 
States’ Code: ‘(see section 11 (e):- of the contract), lists as examples of ey Nake 

. ok ee those. caused by famine,'-flood, danger to life, property, 


~The Supreme: Court held in United States. v. Garbish, 222 U.S. 


i amount deducted i is. disallowed. 


ae . 2.On. May 9, 1988, the. Sere rns engineer cade Findings of Rat z - 
> ‘No 0.4; that-in 31 cases:men were: required: or permitted to work inexcess’ 9 = 
ot eight hours during — ‘March. and ee) 1938. In aia oo 


: laborers on. October. 23, 1937 and ‘November 8,-1937 in excess of eight hours. per: eet 
day. was necessary in order to provide additional electr ical service to the aggre-- 
. gate processing. plant and that. there was a shortage of qualified men for the work. - et ate; 
‘This did not constitute an extraordinary emergency, and. tne sponge of. aoaied, : 7 a 
: workers is not borne out by the facts. | _ | \ 


is SH. 260, that. “* .* * no mere requirement of business convenience. i ee 
8 “or pecuniary elas is ‘an extraordinary: emergency within the =... 
-"_» meaning of the act.” See. Ellis Ve United oe 206 U. 8. 246, 257; 26 Pee ot 
Op. Atty. Gen. 278, - ae 
The penalty, ee ‘was oe imposed: ‘The apbeal tro ae 
le Findings of Fact No. 3 is dismissed. and the claim for refund for. the i 


Po poe § 


ae 


qa 
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aes ald with said provision of the contract, ‘the sum cee $185, representing a? 
ok es penalty ‘of $5 foreach violation of ‘the 8-hour law, was withheld ” oe 
on from payments to which the contractor was entitled der the contract. eae 
oo Tt appears that these findings were incorrect as a result of error in ee 

- the pay. rolls: submitted by. the contractor. A. letter of J july re 1938, Se ae 


ae from the Commissioner to the. Chief Engineer and a letter of J Lily 13, oA 


: September 21, 1940, the contractor states: 


| At this. time, the main track of the cableway suddenly failed, and it was neéces- ee 
_ Sary to take down the old cable and erect a.new one. We did. not have enough. 
ee riggers to work three. shifts per day, ‘and could not obtain them in time to do us © 
any. sood. As. mentioned above, the ‘job. was shut down until the. repairs could, 
be made, throwing close toa thousand men out. of. work. We claim that on any 


construction Job,. this constitutes. an. emergency. This work. accounted for 50- 
violations. - “The remaining one-was. a. cement finisher who worked’ over when his - 


3 relief did not report. The work had to be done as the cement would have. been 
| too hard to finish before another mane could be. found. aieai also constitutes a | 
- genuine emergency. = oa a ie 


It appears. that the oo was’ iegained: ne reasons sof eee 


; - 


1988, from-the Acting Chief Engineer to the. Construction Engineer te 
oe ere direct: that an additional finding be made,. recalling: and vacating: the 
prior Findings of Fact No. 4, and a voucher be drawn.in-the sum of |. =. 
 , $155 to be submitted to the Comptroller General for payment. On. ~~ 
‘July 19, 1938,-Findings of Fact No. 7 were made, amending Findings - 
25 OL Fact No. 4. Since Findings. of Fact. No. 4 have Been vacated, the : 
< appeal therefrom’i js dismissed... * 0. : << 
8. On Tune 16, 1938,’the. construction engineer raailes Findings ‘af ae 
| \ Fact No. 5, that during the month of May 1988; in 51 cases workers 
-.. 2 Were required or permitted to work in excess of eight: hours. In ace : 
‘+ eordance with provision 11. (ce) of the contract the sum of $255, repre-_ 
7 ~ senting a penalty of $5 for each violation of the 8-hour law, was with- a 
held from the payments to which the contractor was ‘entitled under the 
- “contract. - An appeal has been. taken from the imposition of such pen- 
calty.in 18 cases and a claim for refund has been made. ih the letter Ores * 


Souny uicnbe The: same-rules: of: Jaw. discussed, under. point, one apply- . 
here, that. no mere requirement. of business. convenience or pecuniary oe 
cs Gane is an extraordinary: emergency. within the meaning of ihe 
ee. act: justifying overtime. employment. United States vo Garbish, DOB. oy 
US. 257, 260; Ellis v. United States, 206 U. S. 246, 257, 26. Op. Atty. 
Gen. O78, ‘The penalty, accordingly, ‘was properly imposed.: Gaiee 
appeal is dismissed and the e claim. for refund a the. amount, deducted is. - 
ed “disallowed, Es oe oe 
of On ae 11, 1998. “the construction. engineer - piade Findings ‘of. me 
Fact No. 6, that. during June in 10-cases: workers: were required or per-" > = 
ey mitted to work i in excess of eight hours per: day. In accordance with. . ~ 
ew proven i 10) of the contract the sum of Se, representing’ a ‘Penalty mos 


a 7 eae hak 


iM arch: 12) 1941 


_ September: ol, 1940, the contractor states: i a: ie eee me os 


Again a rigger. crew worked overtime to change a. ‘proken: endless Ties on the Rs 3 oh 


ae ae ater “BROWN ‘AND ‘ROOT, -INC., Er AL a4 : anak ae ee 


oe ‘at $54 for 7 violation: of ne 8-hour law, was 3 withheld: Foi the sober! oo 
~ “ments to which the contractor. was entitled under. the contract. Ano 
> /appeal has. been taken with regard to seven cases from the imposition — oe 
—. of such penalty and aclaim for - refund. has. been made, | In the letter. of ee 


| cableway: So. as to. avoid shutting: down the Job. with Jeonsequent: 1 loss. of time to a ie is 


large numbers of mens 3: 2. 


The: same considerations of mere. business colivenience are s apparenk = See gs 


These cases itvide: into two classes. “The: first is s where repair’ crews cal an i 
= ~ overtime to’ get. ‘equipment. ‘pack into. use, and: the “second: where. operators: yee 
“doubled over” when the man who should. have. relieved them did not. reporte 002 
aoe Substantially. all concrete. at. Marshall Ford. was placed with one. ‘cableway.. TR FP ees 
_ * this one machine-was down, the job pr actically shut down, causing hundr edS Of 
. men‘ to. lose a. shift. -This-was true: whether the interruption was caused by = 
os » mechanical: trouble, ‘or. by failure: ‘of a key: operator: ‘to report: for duty: - Hither: Pei 


here and do: not constitute an extraordinary. emergency justifying 
overtime. The penalty, accordingly, was properly imposed. The 
ee : appeal on this: ground 1s disinissed. and ‘the claim: for. refund. of the... Oe ae 
S. wd ‘amount deducted 1 is disallowed for the same reasons as stated, above = oo - 
a under point one: . Cy oh ge EU oe 
soe B. On July. 19, 1938, ‘thie: construction engineer idde" ‘Findings. of Ae a, 
oo Pant No. va vacating Findings of Fact. No. 4, with. ‘regard. to 13 viola- ue : ae 
+ tions of the 31 comprised therein. * Findings of Fact. No.7 state that _ ee 
- in 18 cases during February, March and April, workers. ‘were. required: ee ; 
or. permitted to work. more than eight hours per day. In accordance. 
with provision 11. (c). of the contract, the sum of $65. was refunded’ ee 
-. © fromthe $155 withheld under. Findings of, Fact No.4, leaving apen- 
—alty of $90. withheld. from; payments to which the contractor swags Oe 
< entitled under ‘the contract. An appeal has ‘been taken with regard) ee 
“to 18 eases from the imposition of. such’ penalty and a-claim for 
le a refund. has. been. made. The contractor. states in. his letter of Sep e 
ee “tember 21, 1940:. ne | meee io 


_> Caused, an emergency so.far as the. job" was. concerned, and we claim, — . 


eal few: man-hours of overtime. a ci 


hoe For the reasons stated under point 0 one, supra, ‘the penis was 18 PrOp- oe 
ee erly imposed. inasmuch: as ‘the -circumstances: do not constitute anf cone 
_ “emergency” within the meaning of the act... The appeal on this point. ee 
eae is dismissed and the claim for refund disallowed. | ago # ae | 


6. On October 28, 1938, the: construction ete de, Wiidings << wee 


s of Fact No. 8, that i in 11 cases. at. various times during the months of Ae 
cog) uly, August. ‘and: October, ‘men were permitted or required to. work... ate 
-- More than’ eight. hours. per ‘day. In accordance with section 11. tC) oa 
ie of tl the c contract, the s sum. S ae Yepresenting a -penalty of Bo for eae en 


way Ht 
AE Baeee 
vt 
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Sioa "DECISIONS oF THE DEPARTMENT oF. THE INTERIOR. ‘srt aes on 


Sfointions - he 8-hour law, was withheld fen the. payments tp which a : " = 


‘the contractor. was entitled under the coritract. An appeal has been | 


~ taken i in eight. cases ‘from. the imposition. of such penalty’ and aélaim ~~. & 
for refund has been made. The contractor states: in his letter of ae 


September ee eae na cea, 


ta -/ Six of these were caused by" a : broken endless line | on the cableway; & as’ - above, : « a rar 


: tae one by.a concrete finisher required to work ‘over when no other finisher was” - 


aie available to relieve’ him, and. one. by’ a fireman on the locomotive working over — | 


FA to. make the boiler safe. All the above were. special and: emergency aa oe me 


i : : which occasionally cannot be avoided in work of this character. 


For the same réasons expressed. under the foregoing pointa, he: pen: ae . 


ee alty. was properly imposed. | ‘The appeal i is | dismissed: ae the ‘claim, “ 


Sey for. refund disallowed. oe e 
4% On. January 20, 1939, thie comeeractions engineer ae Findings oat 
of Fact: No. 9, that during December 1938, six.employees were re- | 
ok quired or ‘permitted to. work: overtime. : In accordance with section See 
Taare Ge (3 iy of the contract, the sum of $30, representing a penalty of $5 
Me for each violation.of. the 8-hour-law was withheld. An appeal: has 
been. taken from’ the imposition of such. penalty and a claim for 


| refund has been made, I ae letter of hy suena 21, 1940, the oe 
contractor states: oo ae ee oe oe 


Six riggers ‘were’ ‘out in the Ceriter: of che. 2,200 foot span cableway r repairing : 


- line.” The work. took longer. than anticipated, and they were. 80 minutes late 


getting in to where ey could reach. the hae ‘The violation. is technical, 


See rather than real. 


| Tt appears es the statement that the or siclations of tha. 8- boi : 
law could not be avoided by the contractor. However, the facts still 


| do not constitute an “extraordinary emergency” within the meaning 
ee of the. 8-hour law:. The ouly. exception to the-8-hour. law is such: an 


“extradrdinary emergency” which is not’ ‘equivalent to-a failure or oy 
-_ inability on the part of the contractor to avoid overtime on: certain 


-' occasions where unexpected. circumstances arise.. A distinction must; 7 


be drawn between emergency situations and unexpected situations or 


ee . even unavoidable situations.. The instant case is pr ‘obably -an vunex- | oe 
see pected and. perhaps « even an unavoidable case, but certainly. it is not a 


an “extraordinary emergency. » The penalty, accordingly, was'prop- | 


ae erly: imposed. » The @ appeal: i is > dismissed and ‘the claim for Bens : a 


ae ‘disallowed. 


_.8..On March 14, 1989, ‘the sonceniction.| engineer winds : Pinang: of 


; ae ' Fact No. 10, covering 24 violations of the 8-hour law during January oo 
1939, In. accordance with section. 11 (c) of the contract, the'sum of — 


. oe $120,. representing a penalty of $5 for each violation, was withheld’ 


or i from’ the payments to. which the contractor .was entitled ‘under the ce oe 
oy | contract. An ‘appeal. hag: been taken. from the imposition of a 


ae eres 


‘ ao PU Ee | BROWN. AND. ROOT, INC, Br AL. ee oo ed oes 


joe Mareh 12, 1941 : hee 3 ik co 


ali . 5 ’ 


: af penalty. cad a * edaia for tefund has been made. ih the letter of 
ve a : eptember 21, 1940, the contractor states: ee 


AML chargeable to. repairs on the cableway on ‘three different occasions. “as 


: ; pointed out before, we. ‘have: but one cableway.: which was scheduled, for ‘three - as 
e shift” operations, seven days per week. “Repairs were ‘thus always “emergency” oe a os 


a ‘in that very . serious. loss. was incurred whenever delays oceurred. - 


» For. the reasons stated under point one, ‘the penalty imposed ¥ was” 


ae . 7 proper.’ ' The circumstances do not constitute an extraordinary emer- © . vee 


ae gency justifying exceptions from the 8-hour law. The appeal on. this” 


5 pony. is dismissed and the claim: for refund. disallowed. Dee ee 
8 On April: 6,. 1939, ‘the construction engineer. made Findings of * ee 

+ Faet No. 11, covering three violations.of the 8-hour law during March » aS 
1989. In’ accordance with ‘section 11. (c) -of the contract; the sum-of - > 
$b, representing the penalty of $5 for each violation, was withheld... 07 - 
. An appeal has: been taken from. the ‘imposition of this ‘penalty: and a eee 


aim. for refund has been. made. Pate ee 


It appears that the three employees were eel to work in. eis : | 
oot eight: hours while making repairs to the cableway, 1 in the samecir- 5 : 
cumstances as described in. Findings: of Fact No.'10. For the same.’ 


“reasons stated under point 10, the appeal. from this finding i 18 dismissed ea 
and the claim for refund disallowed. - ~ 


10.'On June 6, 1989, the construction. sian inde: Findings of oe 


“Facé No. 12,. covering: six violations: of: the 8-hour law during May. 
_ In. accordance, with section 11 (c) of the contract, the sum ‘of $30" 


: representing ny penalty of $5. for ‘each. violation, was withheld, Tt 2 ; 


appears: that: the employees were required to. work overtime: to. make: E 


. repairs” to.a derrick: and: hoist, used: in- placing concrete... For the rea- - a 
‘sons stated under. ‘point: one,, the: penalty was ‘properly imposed. eo 
_, Aevordingly, the appeal is” dismissed and: the claim for aera — 


; ~ disallowed. | 


TL On: November 2, 1939, the eonctnecon engineer : nade Findings en 
of Fact. No. 13, ‘covering oar: violations of the 8-hour law during cael 
ee In accordance with, section 11. (c). of the contract, the: eum 
of $20, representing, a, penalty. of $5. for. each. violation of the. 8- hour, a 
- law, was withheld from the contractor. - In the Findings of Fact j Tee ee 
quoted the following explanation of the contractor: s eee gre Pape 


: “Upon. inquiry. of the foreman in charge, I find that these men aia work: a fene Se a 
- minutes past: whistle time to finish. connecting. one length of -pipe so that the bee 
_ pump could go into ‘operation, The time needed. was certainly‘not more than’, 
_ twelve minutes, and - probably” less. The: foreman does" not. remember. ‘whether et ae a 
“the men ‘had had extra time off for lunch on that day‘or-not, but does know that"... 
~on-almost. every: day the crews have more than: that amount of time off waiting for 00° JP 


: . . materials, or for some other operation to clear-so that they could go ahead. We os 


view of this. situation, he. did. not consider that ‘the. perhaps eight or ten minutes oe See 


. involved: constituted, either bona fide * overtime, or an Slant, hour violation.” . | 


ace 


| — = - ahs c construction engineer states: an Jae - Co ae 
a . : - Re On. October 14, 1989, R. T. ‘Robinson ana: J. Pp Huber v were. s interviewed” ae 
and: stated they started work at. 7:30 A. M. on October 10, 1939 and had 300 
oe oe minutes for lunch: period. On October 12, 1989, Barney Walsh and. Sam W. Reid aaa 
pow» stated. they started their shift on October 10, 1939 at 7:380.A.M. and had 30° 
- : minutes, for ‘Tunch, . Investigation ‘discloses that the employment. of. these four. 7 : 
eo “men on October 10, 1939, in excess. of the regular eight-hour working day, wasn. 
say oe required. in placing a pump. and discharge line’ on upstream’ block No. 17 of the ae we 
_. \, Marshall Ford dam from 3:50 P. M. to.4:12 P.M. It is found that no extr aor 
eee dinary emergency existed. at the time of the violations which a ed eee a, a 
* _ment in excess of’ eight hours: in any. calendar day. Aes, ea oe te 
eS s For the reasons. stated under point. one, the cireumstadicas do not ¢ con- me: | 
>. stitute an.‘ “extraordinary emergency” overtime: employment. Accord=.... a 
oS angly,.: the penalty was properly imposed. The sapped on this point Bates 
, a8 dismissed and the claim for refund: disallowed. = 
es 12. On, March. 8, 1940, the construction engineer risa Findings of as 
| Fact No. ‘15, covering two violations of the 8-hour law during January’ 


1940. ‘In’ accordance. with section 11 (c¢ ) of the: contract, the sum of 


: $10, representing-a penalty of $5 for each violation, was < withheld from oe 


‘~ the payments due under the:contract. ee, : 
Inthe ainieanls of Fact j is siete the following explanation ¢ of f the 


Oe. contractor 


a On. the above date we were reer resting ¢ one of thé 100 £ foot trusses « on the sand ae 
‘ stacker layout. We had the truss. almost in final position ‘at the end of the shift, 


when it was. noticed. that. some: of. the. green. timbers in: ‘the top of the highest 


ne _ tower. were very badly. distorted, and, .as the pull on: the truss came nearer to final - 
iy position, . the. distortion. was. rapidly becoming: worse, to a point: where it was 
dangerous to" continue the. lift. We, therefore, considered. it necessary to lower. | 
“the ‘truss: to: a point where it could. be safely tied. off, and: ‘then’ install some addi- - 
| / tional stiffening in the head frame of the. tower. No riggers. were available ‘to 
handle this | “work on. the new: ‘shift, so. the two: amen:: mentioned. above were. : 


| detailed to. take care of lowering ‘the truss, and making matters. safe. 


fae “The condition of. the tower: and truss at the end. of. the shift was. ‘definitely * 
 @-menace. to the life: of anyone working. thereunder, ‘and it would have ‘been — 
are -extremely dangerous and poor. practice to. have left the situation as it was ‘until 1g cet 
ane = the next day. We: think this is definitely a ease. where overtime work was. justi-. . Pay. 
| aa ae fied, inasmuch as, regardless of: cost, “we considered it. essential to correct the a 
ce condition before some one was killed or seriously injured. a es. 
figs «i,k | We, therefore, respectfully request. that. this overtime. work be considered as : 
4 ~ heeessaty for. the Pack of other employees, and” that we > be not ‘Penalized 1 for ey? 
| | same.” igh gh a 8s oR ba | Gn ek” | Ue ay . a a : 
ee T he construction engineer states: aa ae : im 
oh Oe: : oo “Upon investigation it was. sound: that these workers were ereguind to _ 
-) owork, 16 hours on January 26, 1940 for the reasons set forth in the contractor’s. ©. 


ae "Bieta above. “No extraordinary emergency existed’ at the’ time of 1 the viola- | eee 
— a Hon. which required employment in. excess. of eight. hours on that day. 


In his letter of f September 21, the coritractor states: ~ a - 


. 276. "DECISIONS, OF THE DEPARTMENT ‘OF: THE INTERIOR OTT, pea ng 


_— 


is sa “LANGE ‘CREEK ETC. v. "ARGO OIL CORP. ‘ET. AL. oo. heeoas 


March 17, ASAT. 


Cahn za Ss 
. Ba 


‘A high t tower ‘pelng er rected showed alarming signs sof weakness just. before the Re oe 


a end of the shift. To make it safe required skillful and dangerous rigging work. 7 a 
- : ey No relief riggers were available: and. these two: men’ worked: over... To- anyone who oy oo ae i 
‘ . Saw: this tower deflecting v under its. load, its repair was s certainly “emergency” of a a ia 


eae ; or ave ehar acter. 


i Ins view of the’ foregcitigs “an acta emergency existed constituting 7 sky 
- : ~ danger to life’ and limb justifying the overtime ‘required. Accord: a - 
s  angly, the penalty sl should not have bon Hnposed.. ‘The: el on eet a ae 


ee a ‘point. is allowed, ae 
pete kit On: ‘May 17, 1940, the: Bonstroction § engineer tesa Findings oe ee: 


| Bact No. 16, covering one violation ofthe 8- -hour law i in April. 1940. te oo 
aac? i sear deace with section. 11 (c). of the contract, the sum of $5 for this of 


. : - violation of the 8-hour law.was withheld from ‘the payments. due. the - 7 iad 
a contractor under the contract. ih his letter of ee 21, 1940, Foe 
: a contractor states’: 1 ae 


aN cableway operator worked. one hour: overtime: to. ; complete. the “setting ¢ Of cel ee 
ie gate then under way,: and to. prevent ser ious delay. to. other oper ations on.the next. 


shift. ‘When a situation of this kind arises only. very occasionally as has been the e 
‘gase at Marshall Ford,: we: claim. it is t Jostifiabty classed. as’ an emergency, and - 
; appeal from. the decision. oan: ONE ig OC Pig Si Re ge mOnEBe Se m gee 


: : For the’ reasons ‘stated? cade point 0 one, these" facts do’ noe eee 


an emergency within the meaning of the: ‘$-hour law. ° Accordingly, the _ 


| _ «penalty was properly imposed. The oppo on 1 this: pony is dismissed | i of 
and the claim for refund disallowed.- 7 


In conclusion, the contractor’s ‘appeal Gomn Winding of Fact Nos = 


a 8, 4, 5, 6, 8, 9, 10, 11, 19; 13 and 16 is disallowed. ~The appeal from 
i Findings oe Fact: No. 15 is allowed. . ~ Accordingly, the sum of $10, — 


ow which was s withheld under camcencs of ‘Fact No.1 4, should be refunded: es 


| 5 TANCE CREEK INDEPENDENT OIL PRODUCERS AND ROYALTY 
aw OWNERS’ ASSOCIATION, INC, Petitioner: cae 7 


: “ango ¢ OIL CORPORATION, CONTINENTAL OIL COMPANY, THE BUCK [2 
_ CREEK OIL COMPANY, THE OHIO OIL : COMPANY, AND UIAH Sears ee 


~ REFINING COMPANY, » Respondents, 


“Decided 1 March at, 19 


Ree | Covmmaors—Pemonsia ‘From: ‘Feprran LANDS —Ruvocanton | OF. » DepAnmcurat, oa 


. APPROVAL OF Sales ConTRACTS. 


“n, ‘the: ‘absence. of) ‘regulations authorizing” such ‘action. ‘the. * dépattmental oe ee : 
"approval of contracts for the. sale of. petroleum produced. from: Federal | et 
+ Jands.may: not: be. revoked. by the *Depariment in 1 the absence of. fraud, cae Peete. 


"representation ¢ or: mistake: 


te 278 DECISIONS OF. THE DEPARTMENT or THE INTERIOR (STI. 1p. | vee 


: Cuan, ‘Assistant Seoretory): ae , a. ae oes 
~~ * On May 81, 1989, after Gnederation of the er and ota a 
a tions submitted by the Geological Survey, the Secretary of the: Interior ee oe 
eee eats established a. minimum ‘price amounting ° to $1.14 per barrel, effective. - 
fe July ay 1939, for the purpose of computing royalties due the Govern- 
. * ment on oride. oil produced from Federal Land in, the Lance ‘Creek: Oe uta 
oil and gas field, Niobrara County, Wyo. .~ ee 
_ Thereafter, a contract dated July 1, 1989, between vers Oil cont irs 
te. ation, Continental Oil Co., The: Buck Creek Oil Co.;.and The Ohio: 
ie : Oil Co., as. “Sellers,” and Utah Oil ‘Refining Co.,. as “Buyer, > was 2 
_. °.. submitted -to. the Department for. approval by said sellers The ee 
“. -gontract was conditionally approved. July 26,1989? oa 
_. * Petitions.were filed by. various oil and. gas. ‘Jessees anid: operators Bi, 
‘. inthe Lance Creek field for a hearing 1 in the matter of the minimum E 


price established for ‘Government royalty computation purposes. - At 


-—= 


~ the. hearing, which: was held on. September 90-21, 1939, counsel for 


the Lance Creek Independent . Oil Producers and Royalty. Owners’ 
Association, Inc., the petitioner herein, moved that. it be ‘adjourned’ 


: | until after a, hearing had been conducted for the purpose of determin- — 
ing whether approval of the J uly | 1 contract should be. revoked. This 


motion was denied, but: the petitioner was given’ leave’ to request. a 


: - hearing ata later. date or to submit:a brief in. ‘support of its: petition. | 
. ‘The question. of revocation of approval has been presented FOr decision re 


on briefs, oe 
The. authority to provides in’ Gaienmone oll aad gas ipaaes that: 


:. ates contracts or other. ‘methods: of disposal of lease products: be | 
a . submitted to the Secretary. for approval or disapproval stems. from. 
broad provisions: of section 30 of the mineral - leasing. act of 1920. 


“ which authorize: the ‘Secretary. to ‘insert in: the leases. “such other 


ee, provisions as he. may deem necessary to insure the sale of the. pro- is an 

7 duction. of. such leased. lands to the United States and to. the public atl. 
“reasonable prices, for the. protection of the interests of the United. 
"States; for the prevention of monopoly, and for the safeguarding of 

> ‘the public welfare .* *; *,” and from section 32. Obviously, t0s-2, 
aia : accomplish these “objectives it it is. essential that the Department know” fee 


a: “1081 and gas ‘leages. Seouedl ‘under he Mineral Taatag Act: ‘of ‘February 25. 1920 aE foggy 
‘Stat. 437), require the lessee to file with the Secretary of the Interior copies of all sales. - % 
contracts: for the disposition of oil and gas produced under, ‘said leases, except that used. 


oe for production purposes, and. contain an -agreement by. the. lessee not to sell or otherwise oe 


'. . dispose of the products. leased except in accordance with a. Sales contract or other methods 2 | 
first. approved by the Secretary of the Interior. (Sec.-2°(a):) - ge Tes, 

- 4&The ‘condition is as follows: “This. approval shall not be used to the ‘prejudice ‘of the ee 

-.... United; States as evidence in any. hearing or litigation, nor shall it be construed-as an =, 
a ee admission by the United | States that the prices to be paid for’ crude oil pursuant’ to section. 
* 5 of this agreement, in so: far as- they may apply to. Governnient royalty oil, are reasonable pare 

or Feprésentative ( of its. fair’ value or’ eoce tale to the United. States. ee io: 


awn 


a ams “LANCE oREEK ETO: U. “ARGO orl CORP. ‘ET ALL — O10 


“M arch: L?, (1941 


ao ‘all Gros rinider. oat jane and conditions is Shsauotod from oe ek 


“public: lands is being disposed. of in order. that if such terms. and Sie os 


7 --, gonditions are not. satisfactory, appropriate. action may ‘be: taken, ee, 
—.. The approval or disapproval of sales contracts or other methods ae 


nate oe disposal . of the production from Federal lands is” wholly digs. 
ae eretionary 3 m nature. ~The Secretary must exercise his judgment with x sige? ; . 
"- Respect’ to -a. number of factors. For example, | he ‘must - determine. pe 

the -effect, ‘if any, of the price offered under a given contract.upon 9 


“the: Government’s’ royalty. interest, -whether ‘the provisions dealing’ © oe 


with measurement of products are in accord: with the. operating | reps ce 


“lations, whether the contract is between: proper. parties in: interest ees 


: . having’ authority: to’ deal in the production. from public lands+in cs , 
“short, he ‘must ‘determine ‘whether approval | of the contract. will’ — Cece 
2 accord: with the objectives” of the act’ and conclude. whether con- 2° - 

~~. ditional:or. unconditional approval or outright rejection is warranted., 9 


When the judgment. or discretion - ‘of an executive officer has ‘been Pa — 


"completely. exercised in. the performance of a ‘specific: duty, the act’ 


performed is beyond his review or recall, unless power to that extent. < (s" ; 


has also been-conferred upon him by the; statute. Wélbur v. Burley 


Irrigation District, 58 F. (2d) 871 (App. D. C. 1982) 3 Garfield ws 


— Onited States ca rel. Goldsby, 30. App. D.C. 177, 188 (1907) and cases 


a cited therein. This is not a case where: the mere modification. of ad-.. 


ministrative orders. or regulations. is involved (cf. West. Vv. ‘Standard 
- O8l Co., 278 U. S. 200 (1929) ), but the invalidation. of a contract." - 
; between. private. parties. in. reliance upon which there has been. a een 
-. - substantial change of position by ‘the parties thereto. ee 
- Although there is ample authority” under the provisions of sections ee 
ae 30 and 32 of the mineral. Jeasing: act. to reserve in-the leases or in. the: eg 


ne - regulations « or In both the power of the Secretary to review or even to: - be a 


~ recall his approval. of sales. contracts governing the disposal’ of prod- Sie et 


ae ucts from: Federal oil and. gas leases, the Department has. not: done oa 


~-go_and no such reservation exists with respect. to the contract in ques-. ee 


tion. The leases and’ the regulations: are silent with respect: tong eS 
'. . review or recall-of approval once given by the Secretary. It ‘must. — oS 
=e be concluded, therefore, that in the absence of fraud, misrepresenta- fe : ae 
...,. tion,’ or: mistake ‘the approval, constitutes the final action of the eee 


oo Petiaee | oo 
‘Since the peor is 5 eae of proof’ of eee or mnisrepresentation there eee cae ae 


oe remains for consideration, only the question of whether, as is alleged, ‘ : 2 | 
~. the action of the Department was arbitrary. or unreasonable or cl Co 
s “taken 3 m haste and without full consideration. A 


r] 


. The. petitioner. urges that: the: contract should not ie been ap- oo ee 


we i proved in that, it establishes a discsiminatory: Posted, one ‘differ, Oe a : 


~~ 


te 
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oe see for anes! Creek etude oil for al ee ‘pared: in. » advances; and . ne . 
fos that: révocation of. approval is necessary’ “to protect. the rights and: 7 co 


ce ~~ equities of those owners of royalty and, production, including the — 


Government, in the Lance Creek Field; none of whom are parties tors. - 
oi the aforesaid contract of July. 1, 1939.” » But the Department: Tepren: 2. 
Cae ” senting the. Governments royalty interest: is not: affected by the price ” oe 
. | - stipulated. The contract was approved upon. the express condition. 
“that the. approval shall not be construed. as an. admission by the . -_ 
sem a, United: States. that. the prices | ‘specified _ in- the’ agreement, insofar. 
“s- -as they may apply. to: the Government’s royalty. portion: of the oil, are. °.” ee 
S.. reasonable. and representative. of its. fair. value or acceptable to the 


coe United States. The contract. was: approved, moreover, because it was 


| = : ~ deemed in the public interest’ to.take.such action.. The Department <a 
». «has no. authority. to. take action. merely: to protect: the § “rights and. 


; © “equities. of owners of royalty. and production”. in the ‘Lance: Creek . 


: - field. . The mineral leasing act empowers. the Secretary to take such: - a | 
ce ~~ action only. as he deems tobe in. the public or Federal interest. If. ~ : 
-. such.action does not coincide. with the private interests of all con- 


a cerned, the conflicting ‘private | interests’ must. yield... The Depart-: 
~ Toent. having acted. in the public. interest, ‘its determination eannot - : 
~ be characterized aS: arbitrary, and’. unreasonable merely. because the 


contract. may. have had. an adverse effect. upon the petitioners. 


“The petitioner also: asserts that: the Department, in approving the- 7s 


oe contract of July. 1, 1989,-failed . to act with its usual deliberation, — 

a and that it approved the ‘conttact without’ consideration or approval.’ 

of seven prior underlying: contracts relating. to the sale and purchase . — 
of Sundance and Leo crude oil: produced from the Lance Creek field. 


A The assertion that the ‘Department. acted on the contract: without, : fs 
a adequate deliberation: is refuted by. the record. | (Tr. ‘pp. 73-80). 


The contract was, carefully considered’ i in the light of the order estab- | : 


. lishing @ minimum. price at. the Lance: Creek field. for the purpose ~ 


of computing Government. ‘royalties. before it was conditionally, ap= 


es proved. The only. significance of the reference in the July 1,19389, . 
oo contract: to. the seven prior underlying ‘contracts: discussed in the’: “he oe 
> petitioner’s brief is that they establish an order of priority governing 
’ the taking of Lance Creek oil by. the respondent, Utah Oil Refining 

~ . Company. ‘From the record it. appears that they- are not Inany. way an 

soo amendatory | of, or supplementary to, the J uly 1, 1939, contract and. ee 
~s. -  they have no direct relationship | with that contract. “The contracts ~ re 
epic. that: involve the disposal of Government. royalty, oil are, of. sCOUTSO on he 
ae ee subject to the same. form of conditional eppromal: as was accorded the a 


respondents’ contract. | ees 
~ In view of | the forsocing. I ‘find that no jillarepresentation nor. ‘ 


oe - fraud in securing conditional approval of the contract of od aly 1, ae 
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M arch 29, I ot 


| a "1939, ne biden ‘proved: “and that the Department's aia was s-helther ©: me < 
Pa arbitrary, unreasonable | nor. ill-considered... Consequently, the: peti-- ge oe 
~ . tion. of. ‘the. Lance Creek ‘Independent. Oil Producers and Royalty. oe oe 

~.- Owners’ Association,. Ine.,: for revocation - of the Department’s. ape 


_. proval of July 26, 1989, of the contract, in rection should: be petaee . %, oe 


a 


eet) pry denied. 


"EMPLOYMENT oF ‘ALIENS. BY GOVERNMENT oF 
= e _ VIRGIN ISLANDS: | 


- - Opinion, ‘March 29, 194 


a Viren Istanps—Orercrars—Eacrtovees-—Crmznnsatr, 


Deriied. : z ee ee 


~The employment of an alien pilot by the Harbor Department of the s Municipality te : ee 
of St. Thomas and St. J ohn does not. contravene section 88 of the. Organic . 280" 
> Act of the Virgin Islands. (49 Stat. 1817, 48 U..8..C.-see. 14063), requiring that 29 kM 


ee > “all officials of the Government of the Virgin. Islands. * © *~ _ be: citizens 


hee of the United States,” since a pilot is merely an employee and not an “official,” | - is coe 
a the tenure, duration, duties: and: ae of the ee not : being fixed by] law, eee ara 


re . Manor, Solicitor: 


My opinion has ean, reqiiaited: as. sto  etlier service oe ane “4 : s 


as Simmons, an alien, as a pilot of the Municipality. of St. ‘Thomas and. - ae = ae 


ooo St. John, Virgin Island; contravenes section 38 of. the’ Organic, Act 


of the Virgin Islands (49 Stat. 1817, 48 U. S. Cy see: '1406}).~ "That 2.20: 


: - ugection provides that. “AM officials. of. the. Governinent. of the Vir gin 2 ho 


i -. Islands shall be citizens of the United States. * *  * 2” Under -sec- . i : : = 
Pe tion 2 of that act, the phrase “the Government: of the Virgin Islands 7 a ca 
8s ‘used i in the. act, includes “the, governing ant, of a two pee an pe 


. _— palities.”. 9 a } ba 
The question of he eaplowment of Ja ames Es. Sinncate aS 2 a pilot bes Po 


Ee exists between an employeé. and an official — = 


ete the. St. Thomas Harbor Board was. considered i in a memorandum of =. - 
an ~ the Acting Solicitor dated October 15, 1937. In that memorandum ee 
~ < was held ee “a, pilot in the employ: of and. paid by the Harbor Board) =<. 
would not be an officer of either the Government of the: Virgin Islands. 


- or the government of the Municipality of St. Thomas and St.John, 


: ; . and could not be classified as an ‘official’ in. the: sense and. meaning, of Wek 
ae the word as used in section 38”.of the Organic Act and that “itis un- 


snecessary to decide the question on the basis: of the Aisenetion: that. ‘ : oa — 


a Ke D. 


ate By ordinance of the Municipal. Council: ae St; Thomas en St. J fotin . : . - 
o. approved. March 1,°1941, the St. Thomas | Harbor Law of April Gi ett 
ces 1906, which created wie Harbor Board. was 5 repealed. and. a, Harbor a 


. pores 
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ve i oe Deparment 4 was ned asa department 0 of the municipality. Seo: tae a 
a tion 4 of that. ordinance provides: ie Se ee ee 


(a) There : is: hereby. created a Harbor Department tor! the purpose. “of dae. a 


ees ‘ministering the functions of. the Harbor. of St. Thomas.. The head of this 
rr Department, shall be known as: the Harbormaster.: The Harbormaster. and ONS oP 
~ °*.- - other. officers and. ‘employees. necessaty for the ‘proper: functioning’ of «this -... 
«.- Department shall be. appointed by the Governor, by and with the advice and =” 
= consent of the Municipal Council, Provided, that the present incumbents of all 
Do i offices | and. positions” under the Harbor. ‘Department shall. continue in office... 
_ until their. successors are appointed and. have qualified unless sooner removed. bY, Oat 


mS oe “competent: authority. a reas oa 
ie -(b): Funds, for defraying the expenses _ of adininistértig the. ‘Harbor De. oe 
eer partment, including the salari ies of the Harbormaster and other officers and em-" | 


“- “sployees of said department, shall be made. available i in. the annual municipal oe 


ie budget from March 1, 1941, 


Es Tey: therefore necessary. to iene arhethak one: , serving in ths: 


es capacity of a pilot is an “official” of the municipality. | rg 
-- + While the term “office” ig not susceptible of precise definition, the’ te 
cae Supreme Court of the United States has stated that it “embraces. the. 


’.. -idea-of tenure, duration, emolument and duties fixed. by law.” Me eb 
- ealf.and Eddy v. Mitchell, 269 U.S. 514, 520. . eee | 

- The appointment - of Ja ames” E. “Simmons, - asa piles ie the St. = 
| ‘Thomas: Harbor Board, was originally. made by: the Governor pur- | 
~ suant to:an amendment. to the: ‘budget for the. St: ‘Thomas. Harbor 
forthe fiscal year 1938: which made provision for the position and. 


- | O8 specified the salary thereof, The appointment was for an indefinite | 
“period. . ‘The duties af ume Position were. prescribed: by the Harbor- ie 


master. - 

~The status ot the ‘position’ was not: changed: by ake ardinatite of 7 

cae March i, 1941. It has neither tenure, duration, duties’ or’ “salary” 
fixed by law. The position may be abolished, the incumbent, re- | 


: “moved, the salary. and. duties changed by a aired administrative She 


~~ action. at any. time. 


In, these: circumstances; i it 3 is: my opinion that: Jai ames E. ‘Simmons, oe 


| a . - in his capacity as pilot, is merly an. employee of the. municipal gov 
- ernment. and. not. an “official”, thereof. ‘Tt follows that his continued | oes 


: ; employment. in that. position does not. contravene. section 88 of: the»  e 


ine oo: ae Act which’ requires all. “officials”. of the taped of the ee 


. oe ee Islands to. be citizens of the é-Dnited States. 


. Approved : ae 
a Oscar Le ee - 
_ Askistant Seoretary. 





ie S 
Ps fh > UNITED “STATES ve “AARON CLEMENTS | | Re is. oo 
UNITED STATES. Ws  KARON CLEMENTS - 
aie ‘Decided March 31, 1940 ee a F 
rook. mG emia: Howmernan”/Arpricarton>—Suasimture—Rigars- Inrrtate, 


pede | S stock-raising’ homestead application to. enter. “undesignated lands,’ filed age oy Pate 


Z oe an ‘amendment , ‘of an ‘earlier: application and including other. lands," is. a ee 
" substitute. for, rather. than. an amendment. of. the earlier ‘one, and,. “upon 3 a ; 
~ designation, the applicant’s, rights relate back, to the later, application se tae ee 


not ‘to. the: earlier one. a eas 


- Cuarman, Assistant Seoretary? Mee ke ee ee a ey ce 
On October 19, 1927, Aaron: Civedie applied ¢ to enter 430. 079 9 actes ws oe 
ae of Jand. within tbe: Blackfoot, ‘Idaho, land district under the act. Ob see 

_ December 29, 1916 (39 Stat. 862, 43 U.S. C. sec. 291). He filed asee- 


| “ond. entry showing as. required by the act of September. 5, 1914 (38 oe 


ne Stat. 712,43 U.S. C. sec. 182): ‘On. Deceriber.12, 1927,a ‘supplemental: 
: homestead application. was filed with changes in the land ‘description. oe ee 


: oe which: increased. the | acreage applied’ for to 593.49 acres.” A’ petition e a = 


was also filed. requesting that the. lands applied for be designated : as’ ‘of | coat 
a stock-raising character, and, on: “April: 18,. 1928, they. were’ so. ‘desig-. aan 
“nated. The second entry showing was: found to be satisfactory, and = 


| homestead entry was allowed on. J une 25, 1928, of the Jands. applied: 2 


ne : : for on December 12, 1997... | oe 
As the result of a field: fnvestigntion’ eee in. “November 4984, Ba egy a, 


. the Commissioner ofthe General Land Office on May 10, 19385, ‘directed ’ io 


adverse proceedings. against the entry charging that the entryman had : fe : : 
“not established: and maintained a residence 3 in accordance. with the re- 


ae quirements of law; that he had not. placed permanent, improvements ae 


on. the land to the value: of at, least. $1.25 per. acre} and that he was. not. - 


oS qualified to: make the. entry for. the reason. that at. the: time it was: ee : 
_.. initiated he was the ‘owner. and. proprietor of: more than’ 160.acres. 


Final. proof. ‘was submitted July 24, 1935, about two. months: ‘after :- oe 


receipt. of the notice of the adverse ptocesdings. It is alleged in ‘the ee, 
final proof that’ residence was established August'1, 1928, and'main: 
- tained continuously, to the date of final proof, arid: ‘that. ‘a hotise’ ‘dnd ca 
te as 3% miles of fence, valued at $921, have been placed’ ‘upon. the land." i ae 





“At the: hearing held, before George. ‘A. -Mcheon;: ‘probate’ judge 


ae Hailey, Idaho, JG. Hedrick, Esq., appeared: for the* ‘entryman, and aa 


: : ) Rk *P. ‘Lowther, a special agent of the Pepartnent, appeared. on hebalt' oe 
ote of the: Governmeitt.: Soe 
| Upon. consideration of the erie naduced at: the: hearing elie tego s re 


en ister, on ‘September 12, 1939, recommended. cancelation: of the entry On. 
orld the: ground that the. entryman: did not make a bona fide residence ‘on ee 
- the Jand. He: held that: the charges. as to insufficient improvements a. 

and ownership. of more than'160acres had not been. sustained: DS cee 


e oat | entryian’ apposed} to the Commissioner’ of the General, Land Office. 


‘. 9982124521. 
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By decision of March ¢ 28, ‘1940, ihe Gonitdissione: held that 1 although ; ee 


ee there may be some doubt as to: the adequacy of the stock-raising i im- 
"... provements, entryman’s ‘failure to establish and. maintain a bona-fide ~~ 
fae -. pesidence is: beyond: question, and. that. as. he was the: ‘proprietor. of 
Ceo more’ than 160 acres at the. time. the entry. was initiated, he was dis-: fe 


ae | qualified to make the entry regardless of any question as to whether, - 


; or not he met. the requirements as to residence and stock-raising i im- we 
ete ‘provements. — The Commissioner held the. final proge for rejection: and . So 


es ees the entry. for. cancelation. | ee 
_ * The entryman has. appealed: to the Departnenit « on. ‘the ground th nt ae 


nd ‘tha Commissioner erred in holding that residence had not-been estab- ~~ 


: < lished’ and maintained ; that, the. necessary. improvements had not been = ~~ 
: made; and that the entiyman: was not. qualified at the time he made... 


eta entry. Tt i is contended that the Commissioner was in error in consid- 


- vering the questions of entryman’s qualification and improvement of 


oo. _ the land inasmuch : as the register had held that these. charges had not ~ .. 
“been ‘proven; that the register. had passed. only on the question of. | 
Pee. esidence; and that: the entryman’s appéal was taken: -only onthe Jat- 
arenas 1 ground. It-is submitted that the evidence clearly’ shows that en- -. 
-. tryman was ‘not the owner, in possession of or entitled to the posses- ae 
.... sion-of more than 160 acres of land at the time he made the entry;. | _ 
-_.; and that there is nothing in the record to dispute his statements and 


the showing made by the final proof as to the ‘improvements madeon . 


| ; S ai _the land and the value thereof. ‘It is ‘contended: that there is no posi- — | 
yes tive proof that the entryman did not. live on the land; that the testi- 9 | 
Lh mony on behalf of the. Government was purely negatives and a. < 


eee there was no evidence that he had a home elsewhere. 7 Paks 

* “There is no merit in) the contention that the (Oomaiesionen: was in ale 

Bese error i in considering questions affecting appellant’s entry which were. : 
.. Not raised-on the appeal to his office. It is well settled. that the judg-. | 

< ment. of the register. is not. conclusive upon questions affecting the as 

| ~ disposition. ‘of public - lands (Barnard’s Heirs v. ‘Ashley's Heirs, 18... 


"How. 48; ; Dippert: v. Berger, 18 L:-D: 496), and that his actions.are* 
es, subject to. the supervision’ and control - of the: Commissioner’ ‘under ae 
a age 3 direction. of the. Secretary- of the Interior. (Stephen Sweayze, 51. ‘D. ve: 

B10, 574; Morrison:v. McKissick, 5 L. D. 245). Moreover, the Secre- ~ 

OS tary. his. jurisdiction if entry has been made’ under the. public land. - Z 
--.. laws to inquire and determine whether or not the entry was properly .. a 

made, and, if-foind not. to have been so allowed, it is his duty to 


ie vacate and. cancel ‘such entry: (Reed v. Bowron, 32 L. D. 383; Fe A. ramet 


2 Hyde & Co. 88 L. D..639, 640). | os 
“. In view of the charge that. appellant. was an) | aaitiol to. ee : 


oo entry, by reason. of the. ownership: of more than. 160 acres: at the time | oy 
: 7 coe entry. was initiated, it Is. deemed Drees first. to > consider that = a 


“date. Counsel for. appellant. introduced in evidence: the original - 


oe ta ao oS at : UNITED: ‘STATES v: “AARON CLEMENTS. ee re Sees 


CS tne Pe = ee March 81, 1941, ae | 
oe greens “Should it be. found: that. he was. in tact disqualified, ‘thks: 


os would: be no reason to consider the chee with eleous. to residence a we 
oe. and improvements. ee eee A oe 
2 -,Bhe. Government’s cepreanstis at’ the tearing: ene a cer tes | - = 
Pee ‘tified copy of a warranty. deed signed by. members of the Neal family, ae 
a, and executed. by H. ‘i. Neal, their attorney in fact, and Effie G. Neal,.. 
1d. “purporting. to convey to appellant 294.26 acres: Taiatede in Bae 
~~» County, Idaho. The instrument was executed and: acknowledged. be- 
fore Jv G.. Hedrick, representing - appellant in this. proceeding, . OM eee 
ae September 7; 1927, ‘and: recited ‘therein that: it. was. signed and. deliv- ae ae 
ered in the presence. of J: G. Hedrick. . ‘Objection . was: interposed by 
. Mr Hedrick on the ground that, the. instrument: was not. signed. and » 
- delivered in his: presence, but was merely acknowledged by. him as a 


notary public; that it: does not: show. evidence that it was. delivered *. 


oS to appellant on or before October.17, 1927; and that. the records show. — 


re ea teat 


that: the: deed was. recorded on the records of Blaine County, Tdaho, : 


1 On. February. 9, 1928. rs 
-. HH. Neal’ testified that hes was adler of the First National Bank’ 
of Hailey, Idaho; that-as attorney in fact for the Neal family he». 


. signed and acknowledged the deed dated September 7, 1927, but that. 
appellant. didnot. pay-him the $1, 900. for the land until J anuary 3,. 
1928; and that he didnot deliver-the deed to appellant’ until he paid” 
the purchase price... Appellant testified. that. Neal did not. deliver the: 


a deed until he gave. Neal a-check for $1, 900. on J anuary: 3, 1928. 
- The Government next ‘offered ‘in. evidence. a: ‘certified . copy. a 


ix Warranty deed. executed by. Christena’ M. and ‘Emphield H.. Sowein:.. 
8 ‘purporting to convey to. appellant. 80 acres. also: situated. in Blaine | 
. County. This instrument was. duly: executed and. acknowledged. on a | 
_... October, 11, 1927, and recited that it was: signed. and delivered 3 in the. 
_ presence of Frank Ss. Boone, notary public,. residing at Hailey, Idaho., Rae = 
. The deed was filed: for record on. November 18, 1927. Appellant testis ©. ge. Sees "8, 2 

. fied. that: he. paid . the ‘purchase: price for’ the: land described in’ the 
| | Sowers: deed on:November 18, 1997, and. received. the deed. on. that, 


es deed OE ‘this transaction. and called. attention ‘to a, notation, thereon . 


oe - of “$700 November 18.” 9. 


The Government then ‘offered: a sertified copy. oe a aca ead: 


=. whereby: Ralph Edmiston conveyed to appellant 102.69 acres situated : oe 
oa am, Blaine County. The. instrument. was duly: executed. and acknowl- ae ae 
; eres edged : on September 30, 1997, and recited that it was signed and deliv- | 
ered: in the presence. ‘of Frank S. Boone, notary public. It was: Te-- 


= corded’. on: ‘October. 4, 192%. unre for. a. eer no. 
nh _ Objection. 2 be he ' 


1: 


one 
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Upon a ‘consideration of Ne ee the “Acting Assistant Céim- aoe 


be RS _ missioner stated. that: the deeds, having been executed prior. ‘to. ‘the | ae 
 \-. Gnitiation ofthe. entry, conferred a valid right. upon the. entryman to 
os “the lands: involved, subject. only, to his own act or default, and that, - 23 
S oe therefore, he. was ‘disqualified to. make the entry, ‘citing Reiber_ Vee 
iy er Stauffacher, 38L. D. 201, 203, and United States v: Terliamis, 56. Defi: 
oo B90, 824. ‘Setting aside’ ‘for the moment the general. question of: the 
ar validity of appellant’s entry, the Department. cannot agree that he 
“possessed. an: ‘enforceable right to. acquire title: by virtue of the. instru-. ” i: 


_ ments introduced: in evidence. At the hearing, convincing testimony oe 


ae was adduced to prove that two of the deeds were not. deliveredon the 


_. dates of execution. - Parol evidence is admissible to show such fact.’ 


- ‘eo Whitney Vi. Dewey, 10. Idaho 633, 80° Pac. 1117. Therefore, unless | 


there was in existence a valid contract of sale, appellant. possessed. ee 


as ae enforceable right: to acquire title, as the ‘remedy. of specific per- 


| _. formance: presupposes the existence of such a contract. Section 6009, © : 


_.. .s»" Idaho Revised Codes, requires that an agreement for the sale of real — 


oy property is, invalid. ‘unless. the same or some note or memorandum . 
_ thereof be in. writing and subscribed by the party charged. “In con- | 
. gtruing this section, the Supreme Court of Idaho in the case of Houser -.: 

_ vy. Hobart et al.,22 Idaho 735, 127 Pac. 997; held that the memorandum -. 

. must be signed by both. parties, cwhere there are mutual “promises, in’ ~ 
‘order that it may be binding upon. both and so each may have an action.” 


: upon it. See Earhart v. Rein, 88 L. D. 618. “ The record’ does not. dis- 


~. » close any such agreement and we must assuine that. there was none.” 


tae It follows that: appellant had no enforceable right. 


~The stock- “raising homestead law provides that. it ‘ghall be- infil’ 


Poe for any person. qualified to make entry: under. the homestead : laws : 
"to: make a stock- -raising homestead entry. 48. Ue S. C. sec., 291. Sec- fe: 
oer » ton 2289. ‘of the Revised. Statutes, . 43. U. Ss. CG ‘sec. 161, ‘provi deg 


oe that “no person who i is the proprietor. of: more: ‘than one hundred and 
‘- sixty acres of land. im.any State or ‘Territory - shall acquire any = 
~ -vight: under the homestead law.” This explicit. inhibition i 1s intended _ aan 


: ea: : to prevent those who. own Jand from abusing the: public bounty... ‘The oe | 


ue _ em should be equitably. construed ‘i in the light of that intention. ee 
| Appellant first. filed application for PI stock-raising entry of 480. 7 rere 


ae . acres. on October 19, 1927, and on December 12. 1927, ‘he filed. another Se 
_o0 application. embracing 169. 70 -acres_ ‘more ‘than. ‘applied for in the - = 
ee earlier, application, and petitioned for a designation of all the land 
6 BB: stock-raising. The right of entry. conferred by the stock-raising ee 
.  -aét does not: ‘attach’ to the land unless and: until. designated. The... 
me “applicant merely has:a preference right to enter the land, as. against oes 
... --others, when and if designated as subject to the provisions of, bn 
~-stock-raising act, and his application | has no. segregative effect.’ 7 One . . 


: fae _ : Fe Suver, 52 Le D. 499; Instructions of a pack 12, 1921 io L. D.. 


skemiee s - UNITED, ‘STATES Ue “AARON: CLEMENTS - ee, DBE Oe 


"Marek 31, ene 


- quired 102.69 acres of land from Ralph Edmiston by: warranty. deed. 8 8 
a0 “executed: September 80, 1927, and recorded October 4; 1927... In con-. eae 
Jae nection with the Sowers ‘deed: ‘executed October 11, 1997, reciting the =. 

"> transfer: of 80 acres of land to appellant, he testified that he,paid the = 
4 “purchase. price ‘of. $100 and received the deed on November 18, 1927, es 

_» vand that it was. recorded. the. same day. ° Subsequently, December abe gee 

1927, appellant’ filed the homestead. application which was. allowed on’ Ae a 

-. June 25, 1928, and swore therein that he was not the proprietor ofmore = 
than. 160 acres of land in any State or ‘Territory. ‘Tt cannot be ise. 8. E 

puted’ that; by. virtue of the Edmiston and Sowers deeds: he was in 

. fact the proprietor _ ‘or owner of at least 182.69 acres of land on (9 
So “December 12, 1997. His declaration to the contrary on that: date’ Mis-9 0 
. ‘represented: the facts. In these circumstances, he was. disqualified tor. as 

"+ acquire any rights. under the homestead laws, and his entry” was an. ane: rn 

se lawful appropriation of. public. lands. °°. a 

While it is unnecessary, in view. ‘of the: ‘feregoing: cantatas as ae 

Ph ‘consider the charges, of insufficient. residence and. improvements,. itice: 
> may: be: stated that a’ ‘preponderance. of ‘the evidence. discloses av. 
failure’ to comply with the law in these respects. . Six, witnesses’ for ae 
we the Government who lived: near the. homestead and. -weré in a “posi-- o 
tion to know: the facts. testified that. they. had. never seen ‘appellant’ aoe 
ee living: upon.the land and that.the land:bore no evidence of his haying oe 

_ > resided thereon. . Appellant and two others testified. to the contrarys) 2 0.2 
: . One. of. these witnesses, Unamuno, testified. that. he had not been to > oF Boy 

os - the entry since residence was ‘alleged to have beer established... The oe ee a 
register and the Commissioner. concurred in finding appellant. had not. at 

-.. maintained a bona fide residence-on the homestead, and their. decisions. 2 te ne 

ee + are fully warranted by the evidence. : oe eae 

Saat ae _Appellant’s: entry. must be canceled, and the decision. n appealed fom = Bey 

a + ngordingly. i is affirmed, Se 


coy 629). ~All ‘of the. jand: J ipplied for in the sbplication of £ December eee 
eee le 1927, was ‘subsequently. designated on April 18,.1928, and. ap- ~ 
Sia pellant’s right of éntry related: back. to the date of his’ pplication. tee 
 Gondas v. Heaston, decided December 22, 1922 (49 L.. D. 374). The 08 
-.. December. 12 application, including | as it did, other lands,.was’ a ae 
as substitute: for, rather. than. an. amendment. of. the earlier application. ee 
4 The lands described 3 in the later application. were the: ones: designated» es 
_. \4n accordance: with the - petition’ accompanying it... It follows that’ 
- 2 appellant’s ‘rights related back .to his: ‘application’ of December. 1, eee 
a ~ 1927, the one which was ‘allowed: on. June 25, 1928. : oo — 
“The evidence discloses that ‘appellant. adgotinted. + for the porches eee 
oe ‘of. ‘476.95 acres of privately: owned ‘lands, and. deeds were excuted: .- = 
Ee - by the, grantors, prior to the filing of either homestead application. ag 
No objection was ‘interposed at-the hearing to the evidence that he ac- - | 


~ 


ie ieee: Vo 
ae ; 
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we PREFERENCE RIGHTS OF ENTRY OF RELINQUISHERS OF FORMER —e 
ee _ HOMESTEAD ENTRIES IN BOISE RECLAMATION PROJECT 


_ Opinion, Aprit. % 19 


i i ° ® 


" RncLAMasion—Honnsreaps—Pxeresance Riewrs OF ‘Entry. ona 
- Notwithstanding a provision in ‘the. Jniterior Department. ‘Appropriation Shee pe 


1941 (act of June 18,1940, 54 Stat. 406, 439), declaring. it to be. the policy. : Sy 2 
of Congress that; in the. opening to’ entry of newly irrigated public lands, x 


" preference should’ be: given to families who have no other: means. of earn-— : 


Eos a ‘livelihood,. or who have ‘peen compelled to abandon, through no fault ik 
30 08: their -own, other. farms. in. the: United ‘States, which provision is not’ 
aa a mandatory. but merely. a ‘suggestion: or. guide to the: Secretary in: providing — ras 


for the entry of newly. irrigated. public lands, the Secretary. has sufficient. 


a e _ superintending and supervisory. power. to warrant his giving first prefer- 
“ence in the opening of lands in the Payette Division of the Boise Reclama-.. 


. tion Proj ect to. former homestead entrymen who relinquished their homesteads 
| in good. faith in the: expectation of recelving ‘patents from ‘the State ot = 
~ Idaho under. the Carey, Act... eee Mee tie cen arnt 


ae jue, Solicitor: ee a 
‘I have received a. mienioravdei ae Je: anuary 30 esha: the: Under 


3 Sees wherein he asks for my opinion as to the. authority of the’... 


. “Department to grant. preference rights of entry. to relinquishers. of a 


? former homestead ‘entries of lands now in the Payette division of the. 


- Boise reclamation project: which will be superior to. preferences given. 


‘to others by the following provision of the Interior Department Ap- - ee 


2 propeetcn Act, 1941 (act of June 18, 1940, 54 Stat. 406, 439) : 
- “It is her eby. declared to be. the poli¢y: of Congress that, in. ‘the. opening to aay 


of newly irrigated public. jands, preference shall be given. to families who have. 


: no other means of ear ning a livelihood, or who ‘have: been compelled. to abandon, 
_. through no fault of their. own, other. farms in the United. States, and with respect.” 
~~ to whom it appears: after careful study,: in the case of each such family, that there » 


: isa proba cama ae such family. will be able to earn a livelihood. on such i irr rigated 7 7 


" beau 


oe Prior to the ame sftien ae fades in. ie Payette. division of ae ee os 
iS project. were withdrawn. for reclamation: purposes; some: -of the. lands. 
were ineluded in homestead eritries.. During the time when. certain 


of these: entries were outstanding, and prior to final: proof, ‘assurances. 


eos - were given that the lands. were to be included i ina Carey Act reclama- : . 
., tion Proj ect, and the entrymen were prevailed upon to relinquish their 


a entries in the expectation of 1 receiving patents from the State under _ ~ 


ae: . the Carey Act. That the relinquishments were filed i in. good faith and. es 


< “upon, assurances that the. Carey Act. project would be completed, there’ ~ > 


ae can.be no doubt. The project failed of completion, whereupon many of - Ss 


~ the relinquishers - filed applications for reinstatements of their entries, : : aoe 
_ but as the lands had in the meantime been included in a first-form ee 


| < reclamation withdrawal, the applications could not be allowed.. How: es 


ie 3 


ae 7 April. 5, 1941. 


Ree Nig, I ETT ake LE SE ee A, ete bce TL ee een a Ce gale 


’ considered merely. as a suggestion or: guide to-you in providing for the 


entry of: newly. irrigated lands, ‘which ‘suggestion’ or. guide, in in“ the: | az 
~ absence of other factors, you would. no doubt prefer to follow. In fact,” 


ee = 988) aL way "HOMESTEAD. ‘PREFERENCE RIGHTS” s ae a : See tias 


en “ever, they 9 were 2 not 3 rojected but. were suspended. and still remain ' ‘sus- ae are 
Be ei e 7 As at Commiséiorier: of Redauation i stated.d in hig ienidrandate oe 
ae of December 31, 1940, the Department has taken the position. thai. 6 2 
-. \ “would favor the recognition of the apparent equities existing in the 30 0 
= -- relinquishers, and. therefore it is. proposed that. preference - ‘be. given ee 
oo» -eertain of these persons: in the entry of the lands in the Payette divi-. 0: 5: 
.. sion: under. the’ reclamation: laws. without regard to. the question. Of 
__... whether or not they possess any or all of the attributes s set out 3 In ‘the a oe 
ee quoted provision of the Appropriation Act. . et es es es 
moat. The. question which I am-called: upon to decide is whether you 1 have eae 
a withority- to. give ‘such preference.” oie 
~». Té.will be noted that the quoted p: provision of the pont Act | - 
_ is not so worded as'to constitute a mandate that you shall give prefer- ie 
- ‘ence. to. families having: the particular: attributes set out therein... In- - — 
stead; the. provision ‘merely. declares.a policy of Congress. without ae 
ate directing you to carry ‘out that policy. It therefore can: properly be. 2") 


~ it may be mentioned: -parenthetically that, as.to. all lands in the Payette Sa 


division other than those which the relinquishers. are to. be permitted 
: to enter, preference rights. of entry. are to be. ere those families who ate 
8 come within. the purview. of the statute... ~ ae 
At any, rate,. the statute is not oe. and sepondingely- you are | 
| well within your ¢ authority if, in the interest of protecting the. equities a ee 
ss existing. in the velinquishers, you: depart from the > guiding ae oo ies 
ee of the statute. : , 
cote This ee is buttressed. = the decision’ of the Supreme: Court eee 
Sue . of the United States in the case of Williams ve United aaa 138 U. De : as 
a “51d Int that decision the Court stated. ( p. 524): eae 


This broad interpretation of the scope of. your: powers in dealing ene 
oe = with the public. lands, when. considered. i in the light of the fact. that 
the: quoted. provision of the:statute is not mandatory, makes it clear. 
that you posses. sufficient authority, i in. the: face of patent. equities not — 7. 
. protected by the statute, to make such provision:4 ‘for the sentry’ ¢ of the Chee 8 
ee Janda a as s will further the interest of justice. . a | 


See 


2 It. is. obvious, it: is conimon: knowledge, that in the administration . es Ta ta 
Ps of such. ates and varied interests:as are. intrusted to the Land. Department, ‘mat! Eg chy 
— | ters not forseen,. equities: not: anticipated, and whith are thereforé not: provided. ei 
. for. by. express ‘Statute, niay sometimes arise, and; therefore, that the. Secretary a: 

«of the Interior is: given. that superintending and supervising power which: will aires 

ais ‘Y enable him, in the. face of these unexpected contingencies,. to. do justice. ek 


ee RO "DECISIONS oF THE. ‘DEPARTMENT: oF: THE INTERIOR . [oT oo 


- Keoordingly, it iti is my opinion that’ the proposal i. > gpa eee . ie 


= ye in the.entry of the lands in the Payette division’ to the relinquishers: of < 
pees former homesteads embracing such lands does not violate the provi- - ae 
ke sions of the = PEER aHOn Act and j is within the BrOpe of your author- ae : - 


ee ity. 


“Approved: a 7 
oor J. Wirrz, - ; 
Under Secretary. - 


_ stars oF ALIENS UN DER ALASKAN FISHERY LAWS. 


Opinion, April 18, 9h 


ee ON 


oe ALIENS —EXOLUSION 1 FROM : ALABICA Frstimcmis—Riews 0 OF y DectanAns ¥ FOR ‘Orman Pes foe 


_ SHIP. 


" Declarants: holding first ‘aiacctany, papers . are “not. excluded: from fishing in - ; 
Alaskan waters. sander the act of June 25, 1988 (52 Stat. 1174, 48 U. 8. CG A ek, sean 


248), amending section. al of. the act. of Tune 14, 1906 5 (84 | Stat. aa 


Moot, Solicitor: oe a eee og ee 
-. My opinion has been. requested ¢ on the iniesti on ee whether declarants fay 
ioe ‘for citizenship. (i. €., non-citizens who. have taken out first papers but. — 
nae . have not yet been finally admitted. to citizenship), are “excluded from 


ee . fishing j in the water's of Alaska under the act of June 25, 1938 (52: Stat. a : ‘. 
oo 1174, 48 U, 8.0. A. 243) amending section 1 of the act. of June 14,1906 > a 
(84 Stat. 263), entitled “An Act to prevent aliens from ane in Ae 


: | waters of Alaska, me ‘The amendatory act is as follows: : _ 


“Be it: enacted by ‘the Senate and House of Representatives of ‘the United States - 


_--of America in Congress assembled, ‘That section I of the Act-of Congress approved Us oat 


"June 14, 1906: (34 Stat. 268), entitled “An Act to prevent aliens from fans, in. . oe 


- 2 : - the waters. of Alaska,” is. amended to read as follows : oe 
eo Phat it shall be unlawful for any person not a citizen of the United States, or’ te 


nae os as has: declared his. intention to become a citizen: of the United. States, andisnot ee 


“a bona fide resident therein, or for any company,. corporation, or: association: not. 


~_. organized or authorized to’ transact bustness‘under the laws of [the United States 
e-> -orunder the laws of] any State, Territory, or district: thereof, or for any: ‘person- 23 
- mot.a native of. Alaska, to catch. or kill, or. attempt to catch or kill, ‘except with rod, >. - 
.:) spear, or gaff, any fish of any. kind or species whatsoever in any of the waters‘of 
.. Alaska: under’ the jurisdiction. of the United States: Provided, however, That a 
" o. \ ‘nothing contained in this Act shall prevent those lawfully taking fish in the said 


- waters: from ‘selling the same, fresh or cured, in Alaska or in Alaskan waters,’ ‘tO 


Bs any. alien person, company, or, vessel then being lawfully in said waters: Pro- oe 
| _. vided further, That’ nothing contained in this Act shall prevent any person, firm, 


' vorporation, or association lawfully entitled to fish in' the waters of Alaska from. 


2 employing: as laborers any ‘aliens who can now be lawfully employed under the == ~~ 


aa laws. of. the: United States, either at stated wages or. ash Blecowork, oF } ae gh 


be ed 


. ® & ot Ta : eS 


_ Aprit 18, 1941 


» fish on an. equality with: citizens,” and declares: 


hee! that any other construction would result in conflict. and produce hardships...  saice. oe 

cone the: enacting. clause’ has ‘been. retained. in its: original form,: it: seems. clear. that- as eS 

ee the see of. declarants. are not t affected. iby: the annoy act t (Op. 1 No: 84 J an. eis aoe os 
nae OE a a a Cae 

pt aes - Rigthannone. in: construing the final | proviso y of t the act cited, the oy 
ci “opinion cited held— pr OE kt ER ON eee. ate Ne - 

ok that aliens who have been continuously’ or seasonally employed a as 3 fishnieriién : in i. e — 

.’ Alaska for the three’ years preceding the passage.of the amendatory ‘act and who. re 

i have,’ during that’ period,. resided in: “Alaska, may. continue: in such | ‘employment a ! aaa 

_. . only until June 25, 1941, unless they are admitted to.citizenship on or before that oS 

te date, in, . Which event they would be allowed the fishing privileges of citizens gen- ee 


ar 


: oe ee an | “ALIEN ‘STATUS, ALASKAN: FISHING LAWS: oe a ae ee 


= . to. the United States shall not he considered an alien jor the purposes oF this Act? eae oe 
oe And. provided further, That any. person Aho. isa ‘bona fide, resident of Alaska ands - , 
Seg th as-been. sucha resident. for: the: period. of three. consecutive. years prior to the date. - ae 
of approval of this Act, and who during such three-year period has. been’ COM ee 
ree tinuously or seasonally engaged in fishing in the waters of. Alaska for commercial eo. 
ar: purposes, may continue to engage in fishing in the waters of Alaska for commer-- - 
_ etal purposes ‘for’ the period of three years. after the. date OH the onercen, or this ee eae 
sel Act, although not a citizen of. the United. States. Bae ap. ce, at erg ae 
a Language i in the original act. which. was not. cee in. the anes ae 
|< tory act is bracketed, ond: that, which has been added by.f the. peace re 
_ .., tory act is italicized.” oe ae ae 
"A strictly pantuateal seading'o of ne main inne of nee statute, ee 
. -paying faithful attention 'to the. arrangement of not’s, and’s, and or’s; 
oo might lead one:to the conclusion that only Indians and Eskimos may. ag 
> lawfully. catch fish inAlaska without. using rods, spears, or gadis OU 
Such an attempt to read grammatically what is clearly an ungramma-.> 
tical sentence would lead to a practical absurdity. ‘Ttis Mecessary,; 
|. therefore, to consider the practical : administration which was given'to.. .-; ~ 
_. the act of June 14,1906. Itis this practical construction that Congress” ae 
a must have intended: to continue, when it reenacted the-1906 act, except. ee 
“Sin those. respects wherein specific modifications were tade in the 1906 *:. 2s 
act, The issues on which such modifications were e made. are re irrelevant: cae 
| 0 the question before Meg. et ae rete gt : oe 
[find that a constant course of epnabenchon of this statute has placed a 
< declarants on a parity. with citizens with respect, to the right. to fish in.’ eee 
°° ‘Alaskan-waters. This construction was apparently accepted. by. they! 
-*. eourt in United States v. Miyata, 4 Alaska 436 (1912). A,recent opin: ee 
os on by George W. Folta, Counsel at Large forthe Interior Department.‘ ee 
~ in Alaska, refers’ to.“the practical construction given the enacting — ferns 
~~. clause up to the present time, namely, that declarants « are > allowed to oS 


cA reault 4 in the loss: of the pipné: to: fish singe the Fight of @ ‘declarant to fish, ae as 
ge pointed out, a8 g identical with that ee a citizen. _ UItalies ae we ee 


8 202 _ DECISIONS. OF. THE DEPARTMENT: OF THE. INTERIOR | ork: ». ae 


ee Ta am ‘of the opinion that: the ainbicaitiee of iia: statute with. respect ee 
a to the rights of declarants have been. resolved by a course of practical 
-.‘eonstruction confirmed by the judicial and legislative. branches of the ~~ 
-. |. Government and that. itis therefore incumbent. upon. the Executive _ 3. 
branch of the Government to recognize ‘In declarants, the same oe res te 
ae of fishing that citizens may claim in Alaskan waters.. 2a ae 
_. [have the less hesitation in reaching this: conichieiog a it ap- : 
pears to. be entirely i in conformity with the actual intent of Congress. Bae 
~ What. Congress: attempted to do was'to exempt four classes from the ea hs, 
~ ‘prohibitions of the statute cited, namely: (a) citizens; (b): declarants; 
--»-(¢) authorized corporations aac associations; and. (d) ‘Alaskan natives, 
Tt was, clearly not the intention of Coumces to require any, group. or 


= person as a condition of fishing 1 in Alaskan waters to meet more than 


| EXPENDITURE oF TAXES 1 REFUNDED TO. PHILIPPINE ‘TREASURY : 


~ 


ae 


aes ane | ae 
Oscar ste ean /< ee tae EH a tga ee 
| Assistant eoioot ee (ep eee te eet ee ee eeu 


- Opinion, May 18, 19 


SraruTORY CoNsTRUCTION. 


‘Section 19. (a) of the Philippine Indeperidence Act 8 Stat. 1282, 28 U. S. C | 


. 1248). provides that the: proceeds. of. excise taxes” collected. on. coconut oil 
yas shipped to the ‘United States from the Philippines. shall be paid ‘into the 


one of these qualifications. Accordingly, it is clear that Congress in- 
eoee tended. to. confer upon declarants the same sight to fish that it: con- x 
s ferred upon: the other three classes considered. ae ree 


Caer PeupPINe stanps—EXPanprroxe. or. ‘REKUNDED. Puoceens. OF “Excise TaxEs— 7 


treasury of the. Philippines, “to. be used for the. purpose of meeting new or: ° 
| - additional. expenditures. which - will be. necessary in: adjusting » Philippine oe 
economy. to a. ‘position independent of trade preferences in the United States . 


~) sand in preparing the Philippines. for ‘the’ assumption of: the. responsibilities _ i 


os of the responsibjlities. of an independent § state.’ ae 


38 Manoom, Solicitor: tre as Bae a a ie baste a 


Soy ohana’. 


of oe ~ Pursuant. to the Assistant Seon tae S eaters of £ Agi il: 14, 1941, I , 2 a 
~~ have considered the request: of. the United States High Commissioner ae 

to the Philippine Islands for the views of this Department on the ere 

ae a _ question whether excise ‘taxes on coconut, oul, collected 3 in the United eo 
na States and refunded, to the Government of the e ‘Philippine. Cocamen* ve 


ee mg BO 3 cee - 4 


ar of | ari independent. state.” »- The word “and? is to-be construed : in the dis- cit 
ee -junctive and. the. proceeds therefore 1 may be used. to ‘strengthen the Philippine 2 

‘ Constabulary: and for: the. construction . of an airport upon a determination | ; 

>: that such | purposes will: ‘serve “in preparing the Philippines for the gees Saf oS 


2, ke = » “TAXES REFUNDED TO: PHILIPPINE, TREASURY ee aon ee 


M ay 13, 194 


a eee phrase, and would add d nothing to the meaning. 


a oe may. be eel 40. strengthen the. Philippine Constabulary and er 
ee to. construct an airport. at Manila. a oo 
'. The pertinent’ statutory. provisions are “found3 in ‘paction: 19 aided Lies 
: . the Philippine Independence Act by.section 6 of the act of August =. 
2 ees 1939. (53 Stat. 1226, 1282), Subsection (a) of section: 19 ‘provides. : ca 
- in part. that. the ‘proceeds of excise. ‘taxes collected. on coconut. oil beeen 
oe Tae shipped. to. the United States from. the Philippine Tslands—_ ee 
ae ae #9) shall be. held as “separate funds: ‘and paid. into. the, treasury of ‘the oS eres 
ae ~ Philippines to ‘be used. for. the purpose. of meeting new: or additional expenditures ie e : me he 
. which will be necessary in adjusting Philippine economy toa position, independent... 
od OF trade preferences in the United States and in preparing the ‘Philippines. t for. See e a 
> ee the assumption ‘of, the ‘responsibilities ‘of an independent. sine * Eg” oo 
aoe neither the: strengthening | of the Philippine Constabulary” 1 nor. "i" 
ie: . the construction of | an airport | at. Manila appears: -to-be a means: of = : 2 
a “adjusting Philippine. economy toa’ ‘position. independent. of trade ke 
oe. preferences i in the United States,” while it is quite possible: that either. - 
te os OF both may: be means of, “preparing the Philippines for the assump- ae 
ae tion of the responsibilities of ; an independent, state,” the first: question’. a oe 
“oss: whether. ‘the “and” connecting these two prepositional phrases in aoe 
the above. quotation” may be construed as prescribing an. alternative. ee 
me a vi think it quite clear that: it can and should be so constr ued. ee ae 
oe: word. “and” in a statute may be. construed 3 in the distinctive Geo: 
oS hae the sense of the provision requires and where necessary to effec: 
. tuate the legislative intent. Hensel. et al. v. United States, 126 Fed. et ans . 
o : . “376 (1903) ; Travelers Insurance Co. v. ‘Norton, 24 F, Supp. 243 (1988) oo. ee 
“ Onited States v. Fisk, 70 U.S: oa (1865) ; United. States. v. Mullen- 
<>. dere, 80 F. Supp. 1B (1989). Inthe. instant provision, I. think, a oa 
~— Jogical: analysis of the language itself justifies: such a construction. ee. 
_° The direction is: ‘that: funds. be used for expenditures necessary, to. a Eine 
~~ achieve either one or both of two described ends, namely, “in: adjusting iu 8 
|. Philippine economy to a position independent. of trade preferences in... * 
© the United States” and “in preparing. the Philippines. for the assump- 5 
... tion ‘of the responsibilities of an independent state.” It can be'said =... 
— 3 "that ¢ any adjustment looking toward: independence from. trade prefer- 0, 
ences: theretofore enjoyed would constitute preparation, in. one form, oe 
/ for assuming the responsibilities of an independent state; the con- oO 
nate verse, however, that. any preparation for-such responsibilities would Ra ots : 
necessarily. take the form of an adjustment t to > the. loss of trade Prvter, ee 
Hs, ences, cannot be said to be true. | ; ae ae 
as If, ‘therefore, the word. “and” 4 As to be ees ecacally | in thé ee 
ce conjunctive sense,’ no. ‘effect is given to. the second phrase used. by 
a Congress. because, while it is the: broader, it would be limited by. the: Se 


eer 
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ce fea a “On. ‘the: other: ‘hand; os consinia “and” j in this fastanes in. the digs | i: a 
Sa - junctive will ‘give’ Jogical ‘purpose to. the ‘use of the two phrases, Bee 
ee at : -Bamely, to. authorize the ‘expenditure: of: funds for the broader’. pur- — 
aoe pose included in ‘the second phrase and at the same time to emphasize ae 
the. importance, in the: legislative intent, of. the narrower purpose’. 
first’ defined. . The. specific: mention of one of a\class, followed by |. 
| ° mention of the class itself, is'a rhetorical device not uncommonly aes 
a ae employed. for emphasis, and in this instance it seems clear that: it is et 
eee used by the Congress for that purpose.’ ce Pe Sole 
ee ~ Assuming, therefore, that axpenditi ras may be. ‘made foe that class 5: ae 
| a : of objects designed to further: the independent. functioning of the ee 
Bud Philippines. although. not related: to the matters involved in the loss’. 
oe trade. preferences, the question remains. whether the strengthening ee 
«<> @f the Philippine: Constabular ie and: the construction of. an-airport'at =~ 
ee ee Manila fall within: that. class. This is largely. a question of fact, i 
ee but. it may be,said that the authority. granted i is not. limited’ to such — Fe 
>...” expenditures as are required to replace expenditures formerly made an 
ee by. the United States for identical” “purposes ;. specifically, a prior ore 
no coe expendittre: of funds by- the United. States for the’ support: of. the ane 
oe Philippine Constabulary i is hot a condition precedent. to the authority ae 
ee _.. o£ the Commonwealth’ Government. to spend: these funds for the sup-. nee 
peers “port of. that body. I think it may: ‘be said that within the meaning eo 
“of the provision in question are included those objects. of expenditure ee 
“.., normally ‘considered ‘by. a government, to be necessary for the main- 
__ tenance of its integrity as @ sovereign power and for. the maintenance ee 
of its place among other nations in trade and:commerce. The two. - 
“°°. abjects mentioned by the High Commissioner in his request certainly, © 
ee seem, on the basis of the facts before. me, to qualify is in thése categories. 
0s While it is my opinion, ‘pased on the foregoing, that the expend- ee 
ea oy Sibates contemplated fall within’ the terms of: subsection (a). of section he . 
. 19,.it must be noted that by. subsection: (b) the President ‘of the 
oe . United States is specifically investéd with final administrative au- 
ie thority. to. determine at any time whether. the Commonwealth’ Gove mh 
oo. @rmment is acting i in compliance: swith the provisions of subsection. (a). 0. 
iV 2 The: availability . of. these funds: for: any ‘specific purpose will; ‘there- . : 
_. ‘fore, depend on the President’s. determination of whether, in the.” 
ae ae _¢ircumstances then obtaining, their expenditure will meet, the require- ae 
otra ments of. subsection (a) which I have-construed above, irrespective tines 
of the present views of this Department 0 on the ‘qualification of any ee 
ee . Sidoot for such. ‘atpanditare As | | Pee ee ee 


Approve bad. See 
Oscar L. Coie | 
Assistant t Beorelary, > 
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com JURISDICTION OVER INDIANS ON LANDS ee oe 


FOR THEM WITHOUT STATE CONSENT 


a eee Opinion, May 28, 194 


ee Snazvs 0 OF LANDS PuncHase a ‘Isprans-—Eerner OF PROCLAMATION As : InoraRk ! a Rd he 


: _Reservation—Fiso AND GAME’ ‘Laws—GEneran CRIMINAL ‘Laws. a eee 
Lands ‘purchased by the: Federal Government. for Indian use. ano) set apart 


‘under ‘the. superintendence of the Government, whether: proclaimed an Im- ~ Sra 
~ dian. reservation or not, have the same status as an Indian’ reservation,: and, soe ao | 
_ therefore, the State of ‘Wisconsin. cannot enfor ce its criminal laws; icatne athens Oe 


4 e : its fish’ and ganie laws, against’ the: Indians on’ such lands... 


eet [Seer stkey of the. Interior] Have te feteed: ae me ane am ee a 


a ne question presented by the Indian Office whether the State of Wis- - ae ee 
_.consin may enforce its fish and game laws and other criminal statutes 
- against Indians for acts committed on lands purchased for them by the © 20.08 
. Federal Government, including lands formally: declared an Indian’. 
reservation under the Indian Bborpenination, Act and those. which have ie Pas 
—o Rot yet been so declared. — 


ore cael 


“The question arose boas of the’ arrest Re an. Yadiat of the , Saknopien’ o te 


- e Indian Community in Wisconsin on lands. purchased for. the Com-. Be - 
munity under the Indian. Reorganization. Act of June 18,1984 (4B 


> Stat. 984.) yi and declared. a reservation under. section Tot that act. . The 208 ors 


ee EC arrest. was: made by a. State game warden for violation of ‘the State pe . - 3 


-. game laws and the Todian was fined by. the J ustice of the Peace. Teas 82h) 
ee ‘reported that. State game wardens -have entered’ this. reservation at. ee 
. various times and searched the Indian homes. - ee eG 
» ~The argument advanced by the Justice of the Pais eee the: o.Stnte:s~ ee 
Conservation. Department is that the lands purchased for the Indians oe 


a were pur chased. by the Federal Government without securing an en- = cites 
~~,» abling act from the State: legislature and the permission of the:county -. 


: = _ authorities and that therefore the State aad not. lose criminal ie a ee 
.- diction of the lands purchased. ie ee ae 
~The conclusion: of the. State authéritias t that State Gifieere bi may ‘arrest ea 


ae Indians. within an ‘Indian: reservation ‘for violation of the State law “- - 
-* does not follow from the premise that the State did not lose‘criminal ’- ‘ ace 
seers jurisdiction of the area because of the purchase’ of: Jand by, the Federal — vo ae 
| -. Government: without. the consent of the State. The:Federal Govern- .. > A 
_ . ment. does not assert exclusive jurisdiction’ of the lands: purchased for 0. © 
. Indians (see United States v. McGowan, 302 U. S..535-at5389),nor claim = 
~.* that the State lost: sovereignty of-the. land: The position of theGoverm-- 
ment is. that: criminal jurisdiction over’ the lands remains in the State ° 9. 
oi forall purposes. except, that: the. State eannot apply its. laws to. the: a 


ee Indians. within the 1 reser ‘vation Ws ithout the. sanction of f Congress. 
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Whether the: Federal purpose’ éelates to’ Tiidian’ : or oe ‘the. owner- ae 


ae a and use by the Federal: Government of. Jands within a State, ace. 


~ quired - without the consent of the State legislature, do not affect the 


. jurisdiction of the State, except. that: the State’ cannot interfere’ with © 


the Federal purpose for which the lands were. acquired. See Surplus rs 
- Trading Company v. Cook, 281 U.S. 647 at 650, 651... As stated in that. 
“case, a typical: illustration. of. this situation 1s the “ysual Indian reser-~ id 
~ vation set apart within a State as a place where the United States may 


2 _eare for its. Indian wards and lead them into habits and ways of — ; 


~ civilized life.” The. civil and criminal laws of. the State were said to a 
ae b “apply to such areas except. in relation to the Indians therein. _ roa 
Over Indian. activities within. Indian. reservations. the Federal Gove ed 
ernment does. claim jurisdiction exclusive of the State. .A. group of 
“ Endians: within : an Indian reservation created for them by the United: — 


~ States. is a “dependent Indian community” over which. the United . | 


- States. has jurisdiction to the exclusion ofthe State. Kagamav. United - 


ae 118.U. 8. 375; United States v. Sandoval, 231 U.S. 28; United - 
- States.v. Quiver, 941 U. 8. 605; United ‘States v. McGowan, supra. a 
| One of the most thorough. judicial. analyses ‘of the. exclusive nature 

of Federal jurisdiction over Indians on Indian. reservations as it re-. 
. lates to the criminal law of the State was made in 1931 by the Supreme 


Court of Wisconsin. State v. Rufus, 205 Wis. 317, 237 N. W. 67. That. > : 


case held that the criminal law of Wisconsin did not apply to Indians : 


on-the Bad River Reservation, and reversed an 1879. Wisconsin case. 


to the contrary. | The argument. was based 1 upon the uniform. recogni- FE 


tion. by Congress and the Federal courts. that Indians on.reservations | 


are the wards of the Government subje ect to Federal supervision, which. 


oe Eupervinen, can admit | no: interference « or eae pimen sae o State ge. 
. action. : | aie 7G 


This pringil 4 was applied spevifieally- ie the Wisconsin. game Jaws eo 


"by the Federal District Court when Wisconsin game officers sought to! 


enforce: the State laws. against. Indians. on. the same reservation, In 


Te Blackbird, 109 Fed. 139 (D. C. Wis. , 1901). The court-said (at page. os 
148) that the “true and unimpeachable ground” of Federal jurisdiction une 

- over. Indians placed on reservations in the States is that they are wards. 
“of the Government and, Congress having assumed to punish for crim-) 
_ inal offenses, the jurisdiction 3 is exclusive. ‘Identical rulings. have been. nee 
made by éther Federal courts: In:re Lincoln, 129. Fed. 247 (D.C. - 
ND. Calif, , 1904) ; United States v. Haimélton, 233 Fed. 685 (W..D... 
N.Y, 1915). ‘Both the Rufus and the: Blackbird. cases cite the fact: 
that State jurisdiction over the reservation is complete except i in mat- 
ters touching the Federal relationship ‘to the Indians. That State — 
-eriminal. laws. apply to white persons within the reservation As. well~- an 
~ attested. United States v. hc 1040. 8. 6215 Cn debiaetb United on ae 


——- 164.0. 8. 240. 
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co ‘rile: of “juriediotion: are. ‘so ‘well, Stabliched: at ‘the: on oe | 


2 eee question is whether a difference in the conclusion is necessi: a : 
© tated. by, the:factithat the: lands were. purchased. for the Indians and 
-... were not set. apart. by. treaty, statute,. or: Executive. order, from the ee 


: original Indian. country. or from the public domain... 


This. office considered a similar question in the. Solicitor’ S : Opinion’. on 


| = of September | 4, 1940, 57. LD. 162, Supra, which held that State officers 2 a 
~- could not énter an: Tridiaty reservation in Florida: for the’ purpose of. 
-- removing deer thought to be infested with ticks. The lands of hi eae 


- Florida. reservation were: purchased under: congtessional appropria- ee 
-. tions providing merely for the purchase of lands for permanent homes. 
for the Seminole Indians. Other lands recently purchased forthe. <.. 
reservation. under the Indian Reorganization Act, Aad: not. t yet been one 


7 declared a reservation. : 


-, In that opinion I referred to the effect of the 3 M (eG owen decision, es oe ‘ 
oS and said of that case:. a ee eee es omer 


“The: Supreme: ‘Court: sent: aside distinctions based ‘ on. ‘the: manner of acquisi- oe ae 
oo. tion’ of the. land and. on its previous character, saying that. what must-be regarded: me) * - 
as Indian. country ‘must. be considered in relation. to- the, changes . which’ have ou 8 


"taken place, that the protection of the United States is extended: over all deo ae 
pendent Indian communities within: its borders, that the fundamental considera. = | 

= ton of both Congress and the Department: of the Interior in. establishing. this’ eae = 
».. .° Colony, was the protection of a dependent people,’ that the Indians in this Colony =e. 
-. were. afforded. the same ‘protection as that given’ “Indians in: other. settlements ce 
_..- mown as reservations, that. it is. immaterial whether. ‘Congress ° designates. ue ae 
" “."gettlement asa reservation or.a’ ‘colony, that land may be ari Indian reservation © | 


oe i, simply because iti is set apart forthe use of the Indians under the superintendence. 7 


1 of the Government, as occurred in the case of the Reno Indian Colony, and that, ; ao : 
_’ while the State may retain sovereignty over the territory its laws cannot conflict oe 


| - with Federal enactments passed’ to protect and guard its Indian wards. poe 

| - This: decision .was foundation. for my: memorandum to. the Assistant. ‘Sectotary ey = 

| of February 17, 1989, advising that lands purchased under the Indian Reorganiza-.- 
tion Act but not-yet proclaimed a reservation: may nevertheless. be'treated as a 


reservation: and that section :7 of that. act: contemplated. a formal declaration ° - : a. 
of status, rather than a. change. in. status of the. lands. The fact that the: newly: ees 
"purchased ' lands ‘in the Hendry. County. reservation. have. not been declared'a* 


reservation would not seem to. be. significant or. plaee thém ‘in a different category’ ue 


aa from any. other Jands of the reservation. ~All. the lands have been set: apart for ey 


Soe - the. use: of the. Indians, under the super: intendence of the Government. ’. [p. 166.) 


- The & eGowan decision i isa culmination of the uniform. line of Fed- OE : 


a - eral. decisions, rehearsed inthe Rufus and Blackbird cases,. which Test 
oe the exelusive nature of Federal jurisdiction over the Indians, not. mpon. 2 33% 
oo ‘the. original title to the Indian reservation, but upon: the. existence:of BS ae 
oe dependent: Indian: community in. an area, established Py. the: oper or 


| aS Government for their: “protection. ° ane Pa ee ee 
- The creation. of an Indian. reservation by. mucins is s nota ‘a new pro: Pe 


we ee cedure. ‘Conereee b has Sronitently, a authorized the e anchase 0 of land ibe oe : 


- Approved: | : 
: Oscar ie ‘Cxsbiean,.. a 
Assistant 4 Seer. 


"ADMISSION oF ALIEN, WORKERS 10 VIRGIN ISLANDS. 


- Opinion, June 2, 194d. 


“Avrmoiry or " Govmency OF riers: foe TO Wve Passporr “AND: Visa Re oe 
+ QUIREMENTS—AUTHORITY ° OF PRESIDENT—-ADMISSION OF  ALIBNS AS s Deranse ae 


’ Workers—Im MIGRATION, a 


“The authority conferred upon. “the. Governor. of he Vir gin  Ialanae By imiattie nee 
Pe a Order: No. 8430- of. June 5, 1940; to: waive passport and visa requirements in. | 

ee “ . eases of emergency for. nonimmigrant aliens applying for admission at aport 
| — > “ef entry of the Virgin Islands,. is. applicable’ to. the situation of nonimmigrant _ 
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7  Endian. or “asiinlly. designating the- specific. tribe; as. in “thie! Florida a 
- .."" ase, but sometimes providing a general authorization asin the Indian”. - i 
ae ~ Reorganization Act. ‘Congress has not, however, differentiated be- 
"tween the status of this type of reservation and other: types. They 
_. have all been subsumed under the general term “Indian reservation” . _ 
ee and treated.as subject to the same laws. Because the original generals 
~.s “allotment act of February. 8, 1887 (24 Stat. 888); which was passed bes 
fore the practice of purchasing lands for Indians became necessary, <9 | 
oe related only to treaty, statutory, a and. Executive order reservations, 
~~» setting apart lands for Indian use, the act of February: 14, 1928.(42 
’. Stat. 1246), was passed. to extend the provisions of the act to all. lands | a 
_~ purchased by duthority of Congress for the use of : any | Indian or Indian) 
a ~~ tribe. This ‘act: demonstrated the assimilation of the purchaot lands - 
he “into the status, of other. reservation lands, — ee es ee 3 
oto therefore, conclude that the statutes and judicial decisions. ree." 
: lating to the application of State criminal law to Indians on Indian 
ne reservations, apply to lands set, apart for Indians by. the Federal Gov- on 
| ernment by, purchase, in the same manner as to other reservations, and... 
_°. that, therefore, the ieee preoented byt the Indian € Office should be a: 
ro _answered i m. the cs lala ; 


: a 


‘aliens coming to the Virgin Islands from.other parts of the West ‘nies. ti, coe 


ie, engage i in work on: defense construction, projects. © or lacs Gig 
The applicable: provisions. of Executive Order No. 8480 are (a) legay valid and eS 7 


2): currently. in force.. 


“The authority. of. the Governor of the Virgin Islanas, ‘under-the Execitive order + * ae 
ce cited, extends to (a) cases where the visitor intends to. remain for the dura- ace 
— “rote of the necessity, and (b) cases where the visitor has a pending applica- 

_ © tion'fer ‘an immigration visa and: has'a conditional intent to. secure eee ae 


- status if permitted. to do s 80. 


 Mawaon, Solicitor: 8 : : ee a es, 
cece. Phe: ‘Governor of the Vireitt Falends’ saporta’ pe a. serious: eclabor z= pa 
ee "shortage now exists 3 in ‘the Islands as a a of the national wi 


4 Agate nt ae A eer ae .t Ca | ‘ ‘ = ee ae 
i : 7: - i - = . \ 


: : ao: “+ ” : a dS 
wf - . ge , RG ae * te - 
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3 2 detcics, eoteueacicn Poe ‘now ‘under way. “The Naval: ‘Officer’ fae A ee 


ee ect ee i 7 


ae Charge of Construction on the Island of. St.. Thomas reports that, the a - as 
\ Arundel: Corporation, contractor for such construction, is employing.) 


tes ~ approximately 250 aliens who have entered the Virgin Islands irregu-- 9. 
_ | larly, coming from neighboring islands. In addition to the forcenow 

employed, the naval officer in. charge. of this construction work estis (86S 
-omates.that he will require 500-more unskilled. laborers within the next ee 
~~ few months and that he will be unable to obtain these laborers without a 


ne employing aliens: who have entered the. Islands: irregularly... a re 
7 _ According to. the advice of the Governor of the Virgin Tslarids: and wos Cee 
: ‘the resident naval officer in charge, if the employment. of alien labor © 
- in the Islands is prohibited and: the necessary action taken to. deport = 
aliens. already there and to. prevent, others from entering the Islands, 
the. national defense. work’ now in progress: will. be disrupted .and a eos 
_ very large increase in the present ee enforcement Persannel ie 


in the Islands will be required. ° 


‘The Inspector of ‘Inmigration i in the Virgin. islanda een that wr 


7 these circumstances the Governor exercise his power to regularize: the 


— admission of nonimmigrant aliens from. ‘neighboring islands ‘under — : “ ws 
S “authority conferred by Executive: Order: No. i which, SO: » far BS oi 


we pertinent, to the question. here at 1 issue, decl: ares: 


By virtue of: and pursuant to the authority vested. in .meé “by the act of May 22, 


1918, 40 Stat. 559, ‘as extended by the act of March 2, 1921,.41 Stat. 1205, 1217, I... 


hereby: prescribe. the: following regulations pertaining to documents required: Of : 


.. liens entering the United States: (which regulations shall be applicable to Chinese : ee 
ee and to. Philippine citizens. who. are not citizens of. the United States’ except: as 


may be otherwise. provided by, ‘spedlal:t laws and. -Fegulations:¢ governing the ney, eS 
of'such persons) + ee ge a Ree yal al 


, 7s ‘Nonimmigrants’ ‘must ‘present unexpitied passports: ¢ or ‘official documents. ‘te a 
| . the nature of passports issued. by the governments, of the countries to which they Sigs Rs 

owe. allegiance: or other. travel’ documents showing their origin: and. identity, as on 
. prescribed in regulations issued. by. | the a Becretary, 0 of. Binte, and valid passport a ee 


-_ visas, except 1 in’ the following cases: 


a. ve - oe ee c See eae * Ee ie — ait oe ae $8 * . —- ore ee 


4 The Secretary. of State is authorized. in. his P diger etic eS waive ‘the ie passport ee ga 


fe . and visa. requirements. in cases of emergency for nonimmigrants, except that. the “ o, 
eas Governor of the Virgin Islands. is authorized in his discretion to waive the require-. ce an 
o ments: in cases of emergency, for. nonimmigrant aliens applying for admission ¢ at. Ge ee pe 


Ee = a ; port of entry: of. the Virgin Islands. -[talies supplied. sha net le cause Tee telah 


~The proposed. procedure: raises questions concerning ay ite. met 


- Bh eability, (2), the validity, and. (8) the scope, of the. foregoing provision: -— & : oe 


. These aeeone may. be more ve precisely’ for mulated i in: the. e following _ 


(terms: a ee ee Pee ee a ue ve 


-poge12—45— 22, i oa ee ere i _ 8 ee oe 


i _— DECISIONS OF THE DEPARTMENT: OF THE: INTERIOR (err. SD 


Be eee. : oe 


ay Whether the authority iontered upon the Gavecner of the Virgin’ a 


i “Islands by Executive Order No. 84300f J une 5, 1940, to waive passport. ~ ° 
and visa requirements in cases of emergency for nonimmigrant: aliens) | 
-.. ‘applying for admission at a port*of entry of the Virgin’ ‘Islands, 18), des 
See applicable to the’ situation of nonimmigrant aliens coming to ihe bale 
Virgin Islands from other parts of the West I Indies to engage: in 2 Work” aoe 


ea on, defense construction projects. | 7 +s 
oe ese ‘Whether the ‘said provisions. “ef Executive ‘Order No. 8430 are . e 
a oe ta (a) legally valid and (b) currently in 109 ye ea aan 
» = °° 8, Whether. the authority of the Governor of the Virgin’ Telands}: a 
coe “under the Executive Order cited, extends to (a a). cases. where the visitor 7 
. intends to remain for a period in excess of 30 days;. and (b) cases. 
; oe where the visitor has a. pending — for an. immigration visa. | 


Lb ‘Tame Avpxosnmry ¢ OF THE Expovnve ‘Oxpar oo os ire ac ae 


a They power eed in the Governor’ of the Virgin Islands by the cau a 
_ Executive Order to waive passport and visa requirements 1 In. otherwise: o 
ae undefined. “emergency: cases” > necessarily. carries: with ‘it the responsi-. = 
= bility ‘of. deciding: what cases. are emergency cases. The question of. : 
whether any particular case is to be considered an: “emergency case”. 
is primarily an administrative rather than a legal. question. A ques: ve 


“tion. of law arises only upon. the. claim that ; some particular exercise of > 


administrative discretion: | is: so unreasonable as to amount, to an 1 ultra ae 
wares act. - a 3 ss ; | 


It. may be argued. that inet term ‘ “emergency” cannot it prapeily have 


‘reference to such ia general’ situation as that created by the present” 


defense construction. and. shortage of labor j in the Virgin. Islands, but 


| - must refer only | to emergencies personal to the. entering alien, such as. 
birth on shipboard, shipwreck, or forced landing. - Such a conten- san 


tion, howéver,. will not, withstand scrutiny. For these. emergencies, _ 
_..: which have no particular pertinence to the Virgin: Islands, remedies 
> have been devised which are not limited to these. ‘Islands.’ Thus - 


Leyes emergencies arising out of births on shipboard. are. expressly provided ae 
.-* for in section 1 (¢) of Part I of the order cited, and this provision. 
ov ee _ applies. to all parts and possessions. of the. United States and. not ae 
: simply to. the | Virgin Islands. . Likewise, emergencies arising from. ie 

eS 0? acts: of- God, such as storm and ‘shipwreck, are covered by: special - = 
aes : inimigration. regulations, which’ permit - temporary entry of: ship- tae - 


wrecked. sailors’ at any point. on the coast of the United States, and 


a a a merely at ports ¢ of cee in. 1. the: Virgin Islands. oo CEE: 65, 1 a 7 
ee ee, “These arguments, of course, are purely hagative; ‘but: in the abe oy 
= sence. of ba affirmative evidence of an Intention. ‘to limit the: “scope” be 


3 LH Oe a 
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oe oe, authority conteced by. the Executive order” upon the: Sia ae 
-. -of the Virgin Islands, the law’ ‘requires that we accept the plain. mean-~ 
ee ‘ing: of: terms... The term ‘ ‘emergency’ -is. not- limited, either in com: aes 
ee 10) 1 usage or ‘by any logical process, to a particular class of emer- oy 

_ .gencies' arising’ in a particular geographical area.. The very use.of = 
\ - the term “emergency” ‘in the Executive order indicates that the. Presi: oe 


dent did not.pretend to foresee the. characteristics of all future cases . te 


~~ that ‘might: be presented to the Governor. of the Virgin Islands. “As oe 


in, Bete emphasize, this fact, the Executive. order uses the term “disere- on 
ee os ‘in defining the power of the Governor. eee 
~ - The essential limitation upon the power of the Govamor: of oe ae 


| | . Virgin | Islands lies not in.the character of the emergencies which. He <2: as 
oy te nay consider but, in the character of the applications upon. which he» =.’ 
ee may ‘pass. The Governor of the Virgin Islands has. power only with a 
ae “respect, to! ‘nonimmigrant aliens applying for admission at a: port: of eae 
| entry of the Virgin Islands,” ‘and ‘it seems clear that: his. power ex- 


tends. only to admitting such: individuals: to such a ‘port, to.the ex a 


oy . clusion of' all other. ports. | ‘This is the basic limitation upon the power. : a 


| ~~ created by the Executive order, and it. is‘not- necessary to:inverit an 


ns additional limitation by. holding. that. thé term “emergency”. has'a ‘ 
ead “meaning in one part: of the sentence quoted that. is different. from tg et 


meaning in another part. of the same sentence ewlone i it: is used. with ao 


| reference to the Secretary. of. State). | | 
. ap esis: noteworthy. that the section a conte power. upon the. : 
Governor of the Virgin Islands does not confer parallel powers upon _ 


the Governors of Puerto: Rico, Alaska; Hawaii, or any other territor- 
jes or insular ‘possessions of : the United States..-If the emergenciés ae 


~ considered’ hadbeen simply. emergencies arising out-of relations with 


-nearby ® islands. and. adjoining - Territories inhabited by poor. native. a 
- populations, then it is reasonable to assume that the Executive order, 
‘~~ would: have. covered other. islands and Territories similarly situated. ce 


>. The: fact. that: the Virgin Islands alone was mentioned In this: pro 
oe vision: suggests: that a clue to the intent. ‘of the entire provision may . 
- - be found in. conditions peculiar to the legal status and history of the 

Virgin. Islands. . Now the fact: of the matter.is that. the Virgin Iss 0 


ae lands occupy & peculiar. position in the law of the United’ States, a 


‘position which arises out. of the peculiar. international history of 
a .. these: islands. - ‘For: many centuries these islands, containing. whatis 
cs Oo . perhaps. the: best. ‘port: in the “West. Indies and. owned. since 1671 by Ley a % 
-.”. the ‘traditionally neutral country of Denmark, enjoyed. an.economic.. © =" 
es "existence largely based on the fact that they offered a. free. Bick, for oo 


y the entry. of aca cease even in time of y war. ee 


Po fend 


; 7 . ind ; ee " : a ie are : . 
Lk; : ; a, cad * ge 4 ee : Ges ey hs a 


oes 
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ee When oe United States took over thas peta in: “4917 it Diack aa 
) ied that to bring them under. existing tariff laws would: bring about = 
.: the’ economic: destruction of the island economy. “Accordingly, the 
oe ca ‘Virgin. Islands were exempted, as a free port, from’ the provisions of 
<... the United States tariff. The result is that to this day a considerable. 
iy part. of the economy of the islands is based on the privilege of import-. 
Beles Ch Tange" from. Europe goods which, if: imported into the United States ~~ ° 
a . proper,a are subject to high. carifis,: - American tourists in the Virgin: roe 
~.. - Tslands, able to bring limited. quantities of such goods. to the Continent cue 
>. - “without payment of. duties, make-a substantial:contribution: to the. local ce 
ce economy, particularly to that of the Island of St. Thomas. === ee 
ea hus it-is- that the peculiar status of. ‘the’ islands derives primarily ‘ : 


ve from their commercial: position. . 


- Commerce’ is impossible without. the vive: 6f: hua: » beingp, and: ‘: 


| ths. same reasons which: led toa relaxation of tariff restrictions led - 


also to a relaxation. of restrictions upon the entry of aliens: When ; 
the islands were purchased by: the United States in 1917, ‘quota restric- 

tions upon. immigration ‘were not in force. . There was, of course,no. 
particular objection to those restrictions against the entry of anarchists, Es ai 

_.. eriminals and other excludable ‘classes’ which: were in force. . a 

| When the Immigration Act of May. 26; 1994, “was. passed: there was - 


ej some. doubt as to whether. its exclusionary. provisions. apphed. to the 


2 Virgin Islands... These doubts were settled.a year later by a proclama- 


| tion of the Governor of the Virgin Islands, issued: on: May 12, 1925, :: : 


_ putting the ‘provisions of the. Immigration. Act of 1924: in’ full force a 
.. and effect in the Virgin Islands of the United States on and after - 
- . June 1, 1925. (See State Department, Admission of Aliens into the — 
fi United States, ‘Appendix. F, page 142.) In order to guard, however, 
i. against difficulties arising. from the application. of general immigra- 
‘>. tion laws to an island economy based on free trade, special leeway was 
a allowed to dispense with the: rigors of. general restrictive legislation... 
- "Thus the regulations ‘prepared by: the Department. of the Interior and. oS 
"transmitted to the Department of State on April 28, 1981; set. forth 
- ¥arious situations in which the rigors of existing law were relaeed: by: 
ee ai the local. authorities, acting in cooperation with the Tmmigration and eee 
7 __, Natutalization. Service.’ The ‘provisions in question. declare: ae 


ae Because of the peculiar: geographical situation of the Virgin Islands, ee e : | . SS 
Pee “ag. they. are. by numerous: foreign: islands, visaed passports. or immigration’ visas whee 


we are not required of alien. visitors. entering, the ‘Virgin: Islands froin. places: where 


- American Consular Officers. are not located. ': 


‘In view. of the medical facilities. available: in. the Virgin Islands of. ‘the United oe 


- States, the, natives ‘of the néighbor'i ing foreign islands frequently: require hospitali- ie: 


“zation or medical. advice i in the Virgin Islands. In such. cases, as well as‘in. other eu 
CASES, where the facts. of the ¢ case eppear to war rant such: apn, the: Commissioner Dos Gy eek 


oN 
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aoe : Or on June a 194 


at Tmimigration. may. - grant peruiission for. temporary visits not t exceeding’ thinty ie * a 
days, subject to: renewal if. necessary-\ | Bee een Oe ge es 
aa. In actual administration, the Governor. has: exercised: mee power mie bs. = 
waive visa and passport: requirements not only in cases of residents =. 
of. nearby _ islands but’ also .in cases: involving Europeans. — For Roe 
. ample, the power. has. been. exercised on various. occasions. to. permit <a 
the landing, for brief periods, of ship captains | and of srefugess BEG Sal 
oes cooding to the Dominican Republic or other lands. oe 
_ _It-is in the light of this:peculiar. legal history, eae a. _ special Paes 
"free trade status and a, series of relaxations’ of exclusionary immigra- 
- tion regulations, that; the. significance of the present Executive: order. ~ rate 
can best: be appreciated. © Against this background, it is clearly not oe 
ee aff unreasonable assumption to. assume that the language of the Bxeou- ae : , 

e tive order means exactly what it says. top Das 
“What it: says is that the Governor of. the ane Talands shall have ae 
i ‘power to ‘actin case of: emergency. It is certainly. not. unreasonable ' 
~. for the Governor of the Virgin Islands to find that-as.a result. of con- * 
7 ditions which the President. of. the. United States has officially char-. - | 
Po acterized as ‘constituting an. emergency, and as. a‘ result. of urgent 


construction activities and a. pressing” ‘local labor shortage deriving : 


>. Virgin Islands, temporarily, certain. nonimmigrant aliens who donot © 

~ have passports or visas, J am ‘of the ‘opinion that.-such action by 
the Governor of the Virgin, Islands - Is: coy authorized bys the ee 
a “Executive Order’ cited. ae | of 


oe “The Honorable: THE SECRETARY. OF THE INTERIOR. | = Pees ae es 
. «<< -*Sir: With. reference to the provisions of the Hxecutive Order - No. 5566. of. Popeuaey ee ee the 
2%, 1981, placing theGovernment of* the Virgin ‘Islands under: the supervision: of the >... 
. ~ Department | of .the : Interior, -this' Department. has been informed by the Department of °;) °°): 

_- Labor that. it is understood. that the enforcement, of the United: States. immigration laws ee 


from those conditions, itis. convenient and. proper. to admit ‘to the | 


S. 


- ‘Tae Vanmrry or THE , Exnounve Onpen 


a “Having d ‘deena hat. the Reeainys: order -i in’ question his, ape 
a ‘plication to the: situation. presented’ by the Governor. of the Virgin. cn 





nk 4 State. Depertnient: ‘Adintasion of Aliens into: co United States, apnexaix: Fr DD. 142-148, Giage eee 
ce ‘It. should be noted that the “Commissioner of Immigration”. referred to in these. regulations oe ae a, 
= ig. ‘the. ‘Commissioner. of: Immigration of. the Re os ‘Islands, ° an officer responsible: to, Phe a i 
ae Governor of the: Virgin: Islands: i ee oe 
ee oe - ‘Transmission, of. the. foregoing: regulations by- ie. Interior Department was. made par pede e orn 
Pai suant to, the following requeat of the Department of State: | ge 


a. Se /“ApnrE 3, “1981, 


ae in ‘the Virgin Islands" will: be ‘placed under the supervision of the Civil Governor.. 


2 phe” Department would appreciate receiving for its own information and that of dea . oe 
coal . eonsular: officers abroad: copies of any ‘administrative. orders ‘or. ‘regulations: which may. Been ee 
. promulgated by the Governor’ of the Virgin Islands with Pepard. to the. enforcement of the oe 


: . _ immigration laws in the’ islands. See es 


o“Very truly. yours,’ 


— “Ror the Secretary: of. Seater. One ag eee : ae cee er was - eee 
° | : EO teed te Stenea}, “Wireur J. ‘Cann, © Be eet 


oe ar er a - ee “Assistant ‘Seoretary we 


“ : 
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ae a ate we are bound. to icoasider any peeumenta: which may ie ae - 
directed against. the validity of that portion’ of the Executive order. 
oo which gives to the Governor of the Virgin Islands the authority to 
ot waive: ‘passport. and visa requirements. Such arguments: may.relate. |. 
eee either (a). to the validity ‘of the order when ‘issued, “or a): to ae pre S 


oe : ce upon the order of subsequent legislation. tes 
‘ (a) . The: argument. may be advanced ‘that the President is sithout ae 


cs . authority to provide for admitting an alien to.one part-of the United | : ie | 
1. “. States while: excluding him from other portions. thereof. . Af this. *. 
. argument is valid, then the attempt to. confer. such a power upon the Pee 


Governor of the. Virgin Islands must be deemed’ ineffective. oe 
It must: be admitted at the outset that no existing’ statute specifically ae 


: ~ provides for such a limited. permission. ‘The basic. question. 1s ‘thus ©, = 


o : raised : Must: administrative authorities show specific statutory author- ic 
- ization for all conditions imposed upon the admission of. temporary 


- visitors to the | ‘United States, or aresuch. authorities vested. with a, 
_. measure of discretion: sufficient. to: warrant “imposition of conditions 
not’ spelled out in the statutes? = : : 
~The view. that denies the existence Sof such didefotionary: powers and 


; Sonlende that specific statutory authority. is necessary to justify-the | 


| incorporation of ‘geographical restrictions in the entry permit g given: ee 


~ to a visitor is a view which has important and. wide-reaching conse- 
_. quences, Inthe first place, that view is inconsistent with the opinion, — 
A€£ not-with the holding, of the United States Supreme. Court i in United.» 


«+ States v. Curtiss- Wright Corp., 299 U.S. 304 (1936): In that: case it 


was the: opinion. of the Court, expressed per ‘Sutherland, J., that the _- ee 


; ‘President i in matters affecting the international relations of thé cue 


| ue try, 1s. vested not only with specific statutory authority, but with | 


Peay ge * + “such. an authority plus the ‘very. delicate, plenary and. oxclusive power | ae oy 
oo of the President. as the sole organ of the federal government in-the field-of inter- 
a ~~ national, relations—a. power. which does not require as a basis for its exercise am 2 
oo aeb- of Congress, but which, of course, like every’ ‘other governmental power, must ie 
a: be exercised in subordination to the Applicable Broyigiong of the Constitution ee 


Oe ate. (pp. 819-820). 


a To! deny. that the President ‘sand the. officers: 4. fesponeible’t to, im a eS 
es authority to limit. a visitor to a ‘restricted area, one would have to. deny” . cad 
oa the soundness of the. foregoing statement, for it is clear that the: entry. nae 
“of aliens is as much. a matter of. international relations.as the export. 


: a of. commodities. . Fong Fue. Ting Vv. United States, 149, U8. 698." 


(1898) ;Makazo Matsuda v. Burnett, 68 F. (2d) 272. (C. C. A. 9, 1988) ; Sines 
ees Akira Ono v. United States, 267 Fed. 359 (C.C..As 9 , 1920). “Certainly eae 
-.. no one could maintain that the powers of the President to'lay condi- -. 

_\..tions upon the entry of an alien are more narrowly cireumscribed bye 
-. -the Constitution than his powers to lay conditions’ upon t the ee of oe 


, a commodities by: al citizen of the Voed ey 
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- June &; ‘1944 


= : “Now: it qnee ie ‘adunitted: that, ‘the assertion of the Supreme. Gis a 
a ; above quoted is broader than the-facts of the particular | case required, = 
oe and it may thus be argued that the cited statement is “mere-dictum.” 
: ee This argument, however, would: not suffice to: justify the view. that on. a 
"> the President is legally powerless to fix geographical limitations upon 
a ae the entry of a visiting | alien, even with the alien’s consent. For there - Se 
are in fact a number of statutes which confer. broad. administrative ~ ase : 
powers upon the President and upon. other subordinate officials with = 
> respect to the control of visiting aliens. Thus, one who contends that 
the. President does. not. have. power. to affix a. ‘geographical condition ee a 
-- upon the permission given an alien to enter.the country temporarily. = 
-. mnust-explain away not only the broad. language of the Supreme Gaurt...* 5. 
nae ‘inthe Curtiss-Wright case, but’ also the broad language which Congress: 


~~ has used in. defining t the oe of Executive — in the matter "of a - 


- visitmg aliens. 


The act of May 22, 1918 (40 Stat, t. 580), as einandad: i the: act £ of 7 eos 
March 2, 1921 (41 Stat. 1217, 22 U. S. C. 228, 224 i) provides that it shall ae 

ee a be: “wnlawful—(a) For: any alien’ to se ® enter * * -* the e. 
Unitea States: except under. ‘such’ reasonable. rules, ericuons: and orders, : HAMA a oc: oe 
_ subject: tO:. ‘such: _Hmitations: and. _ Sxceptions:< as’ the President shall ‘pre. eee 


Scribe ; Nagi: o#. 


aa i order to oe he’s view eat ite President Fe not ae power Nie 

~. to prescribe geographical “limitations” ‘or. “exceptions” ‘in permitting 

_. ‘an-alien to enter the country, one. would have to read. into the present 

law: a proviso declaring 3 in effect that the. limitations and exceptions: . | 

« which the.President is authorized to ‘prescribe shall i in no case limit the - 

_ » territory: to which the alien i is admitted. or ik from that : tertitary.. 
De, any part of the United States... ; ae 

. The: fact remains that Conmree ad tigt: see ft. to inact. any. such ae 

ae ‘proviso restricting the Presidential 1 ‘power. which it: established. _ 


. The propriety of this broad congressional grant. of power: to. ‘the aere : 


oe President has: been: repeatedly upheld and never. successfully Chak 
orks lenged.’ ‘United. States v. Phelps,.22 ¥. (2d). 288 (C.'C.-A. 2, 1927) 05 eae 
2 orbs denied 276: U. S. 630; United States ex. rel. Komlos v- ‘Trudell, ie 
BBR. (2d), 281 (C.. GC. A: oo 1929) ; Goldsmith v. United States,42 RF. 2 
ree (2d). 133 (C.C. A. 2, 1980), cert. denied 282 U. 8.837; United States ee es 
nel, Faneco v. “Cots, 57. F. (2d) 868 (D.C. S. D. NY. , 1982), aff'd 
61 RF. (2d) 1043 (C. ©. “A. 2, 1982)... Again it has been held ; inallofthe = > 
> gases cited that this grant. of legislative power to the President is’ ne oe eos 
: ~ impaired by anything contained in the Immigration Act of 1924. Gas 
> +The Immigration Act of May 26, 1924 (sec. 15, 43 Stat. 158, 108. 
ae “as amended, 8 U.S. C. 215), supplements the broad: powers. conferred oes 
ra Span. the President, t with ee to the control of aliens s by epee tnally et, 





ca 


ee _ 
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ae authorizing epuleeo governing ‘thé admission to the United States a 
of nonimmigrants: (among whom 1 is ‘classified “an alien. visiting the. 
: United States temporarily as.a ‘tourist or temporarily for ‘business or» 
Cae a fe pleasure”). ‘The ‘governing ataiory, be in. ‘title 8: of the. ’ ne 
so o United States Code,. declare: | eh, ey eae es 


ao _Sxo.: 208. “Immigrant? deftned.—-When sedi in this subchapter the: term ‘“im- ners : 
oe aitgeaie”: means any alien ‘departing from any ‘place a outside the United States La 
ae vo. destined for-the United States, except - (4) a government official, his family, ate 2 

a ree, tendants, ‘servants, and employees, (2) an alien visiting the United States tem- on a 
ee ae porarily as a tourist or temporarily for business.or pleasure, (3) an alien in con- ae 

oe. tinuous: transit through the United States, (4) an.alien lawfully. admitted tothe | 

| 4 °-. United States who later goes in transit from one part of the United. States to. — 

he another through foreign contiguous territory, (5) a bona fide alien seaman serving 


e a as such on a vessel arriving ata port:of the’ United States and: seeking to enter. 
temporarily the United: States solely in the. pursuit: of his calling. asa seaman, ‘and ° 


oe “( 6). an alien entitled to enter the United States solely to carry on ‘trade under and. 
oe : ‘in pursuance - of: the provision: ‘of a. present: existing treaty: of. commerce and 
".. navigation, — (May 26, 1924, c, 190, sec. 8, 48 Stat. 154.) | eh te 


Ssc. 215. Admission of. persons excepted from: definition. of Wa aeiae ras 


Se nonquota. inumigrants 5 maintenance of evempt | status. —The. admission - to the. 


‘United. States of an alien excepted from the class of immigrants by clause (2);.. | 


(8), (4), (5), or: (6). of section 208 of. this. title, or declared to. be a nonquota i. a 
immigrant. by. subdivision . (e) of section 204. of. this, title, shall be for such time as 


as. may. be by regulations | prescribed, and under: such. conditions as. may. ‘be ‘by 
regulations prescribed | (including, when deemed. necessary for the classes men- 


tioned in clause: (2); (3), (4), or (6) ‘of section 208, the: giving. of bond :with 
sufficient. surety, in such sum and containing such conditions as.may be by regu- fn, 
jations prescribed). to insure that, at: the expiration of such time: or upon failure oe ae 
to maintain the status under’ which admitted, he will depart from the United en 


States. (May 26, 1924, ce. 190, sec. 15, 48 Stat. 162.) 


_ > 


Iti is notable that the statute specifies that: eanaiens so » prescribed, me 


| in so far as they deal with the: class of. temporary. visitors, may in- °° 
elude; when deemed necessary, “the giving of bond with sufficient — 
- surety; in‘such.sum and. containing such conditions as may be by regu- 
’. lations prescribed.’ ” The statute leaves it entirely. to the administra-" Pi 
ee tive officers to decide what conditions shall be included 3 in such bond. aes 
| ‘These broad grants of authority to control the admission of visiting 
‘aliens would, in effect, be rendered meaningless by the view that the . 
eee ’ President: needs further express legislation i in order to limit a visiting ae 
“-! alien to the particular part 0 of the rary on the United States Mice “a 
ee he asks permission to visit. | s 7 oe 
a ee The fact of the matter is . that any: ‘gach narrow. 7 ieleaetion, apon aes 
ee Exooutive authority would be inconsistent with the long established 
e practice of the Executive, which has. been. repeatedly. ratified by. the ve 
..° gourts.” The Executive has. repeatedly laid down conditions upon the ° 
ee entry. of, visiting aliens, citing as authority only the general statutes... 
: above quoted, and these orders and. regulations have, been reportedly oS 


a 
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een. by a ae courts Bes, ‘for example, Hxeeutive Ordek Ro: 9430; Soe 
“Executive Order No. ue 865; Executive Order No. 6986; United Statesve io 
ae Phelps, supra; United. States Ca rel. Komlos v. Trudell, supra; Gold-— ae 
ae dione Ve! United States, oT, United States ex rel. Faneco ve ee es 


“Tei it is 5 thie that adminisgntave authorities have: no ‘power of limit ie ee a 


os the. residence.of a visiting alien,. then certainly they have no-power to. 
Cee limit his. occupation, for the statutes, with regard to. nonimmigrants - heen 
..-are as silent on the one topic. as on the.other. In fact, however, exist- ©. y. 
-.. - ing regulations contain various restrictions, 1 not. required by any statute; <. aye 
.» “relating to occupations in which alién visitors may engage or ‘Sven ee 


= determining whether they may engage in any a at all. aa cae - | j 
for. example, existing regulations. provide: Ps ak i ey 


. * : *O® A student’ whose. parents. or ‘relatives. are e finarictally ey to:  auppokt . : Hie! ue 
| him, or. who. otherwise. has sufficient: income to cover expenses, will: not be Des a ae 
mitted to work either for wages or for board and lodging (8 CFR 10. 1). aa 


a There are. many other. situations in. which: administrative. patloten oa 
~~ have imposed. conditions: upon the entry of visiting aliens. - “Thus, for)... 


~”. example, existing regulations | provide. that: a. person applying for: oe 


-adinission to the United States as a transient alien may: berequired to oe 


| ~be accompanied by. such guards or attendants a as will ‘ ‘ensure. his pas- . 


sage In and. out: of the United States without See: delay” (8 ae ro: 


” GFR 64), 


Again, ie have been’ ‘authorized: a the State Department toon ee 


| refuse visitors? visas to persons. considered to be “morally: delinquent,” 


| although there j is no express statutory. requirement covering the moral- | | ° : 
ity of alien. visitors. (State Department, Admission of Aliens into es 
the United. States, Revised to January: 1, 1936, Note: 17.) “All such 


ne regulations would have to be classed as. illegal if we should. adopt the ve 


e view. that specific. statutory: authorization i is required to Justify: any ie a es 
mee restrictions: upon the-entry. of alien visitors. oa 
“In fact the foregoing. regulations go: taitch forthe lian that. whieh ee oe, 


Be — herein question. . The precise question at issue.is whether an: alien 0 ls 
“4 who. expresses a desire to visit: a particular: insular’ possession or Pers 5 oe ee 

--sbitory of the United States may, in the discretion of the administrative ee uae 
ae authorities, be given permission to do: précisely what he wants to do’... 
-... ‘and-no more.» In ‘order. to deny: such authority to administrative off-  .- *- 
.\ gials one would have to impugn the validity a of a great n mass of omieting oo 


8 regulations. eee : nas ee eo ee 
It is to be. obaarvad: hae a a many eee regal ions in this ee 


os "field. require the nonimmigrant not merely. to. bring himself within. ~~ 
the general categories prescribed by the statute, but to show. specifically. aa 
= nome he: fits’ within’ ges ‘abegory, and to. indicate ue h, particularity eee 


es 
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ae we tie ica: to spend thet time: allotted ie for a a temporary stay. - x 
ae Thus, for example, ‘existing regulations provide: | ee 


“Any alien. admitted: ‘temporarily to ‘the United. States. asa , nonimmigrant ae; a 


section 8 (2) ofthe Immigration Act’ of 1924 (43 Stat. 154; 8 U. S. ©. 208) "shall. 
a Be. considered as having: failed to’ maintain his status as ‘that. term is used‘in = ~ 
Pa ee section 15 of that: Act (47 Stat. 52478 U. S.C. 215) if after having been admitted  -=- 
LEO asea. tourist: or visitor for. pleasure he engaged. in any. business or: occupation. or 
“employment, or if after having been: admitted for: business he engaged in any 


business or. occupation or employment other. than that given. as a reason for his . is . : 


Pears: for temporary admission. ‘ 8 CER 25. 14)... 


| ok parallel situation is the case of the imhigrant cadene he raat many S 
ms ‘net merely show that he iritends to study atan accredited. institution — Mou 
. of learning. but must specify the particular institution that heexpects 

to attend. This statement becomes a condition of the status.under © ~ 


: | -. which. he is admitted, and ‘existing regulations provide | that if he is. ae = 
expelled from: ‘that institution ‘or fails, in: ne attendance he may. ae as 


d leported : 


Any immigrant: studént admitted to the: United States a as a i mengiota: imiittenant: ee 


7 | under the provisions of subdivision (e) of section 4 of the Immigration: Act. of . 
 .1924°(438 Stat. 155; 8 U: ‘S. Ce 204 (e) ), as amended, who fails; neglects, or: ‘refuses wre oe 
regularly. to attend the school, college, academy, seminary, or university to which : tes 


: admitted, or the accredited . school, ete., to which. he has. lawfully tr ansfer red; or’ i 


who: is: expelled or. dropped from such institution, - or who accepts employment - * 


— _ except as authorized, or who fails. to provide himself with a. passport, or docu-. 


_ Ment in the nature of a passport acceptable under consular regulations, which - . a 


~. will permit. his voluntary departure to-his. own. or, some other country, or who eee, 

_. fails-or refuses. to‘ so: depart, ‘shall be deemed to: have abandoned his status as an i 

"> immigrant student, and. shall, upon the warrant of the Secretary of ae ‘be. ais 3 
on ame into: custody. and. deported (8 CFR 10. 3). oh : 


“In these cases, the Government, Ss aoaE stanplne: for inition a | 
is. restrict all business visitors to the purchase of. machinery ° or to. 


rele. restrict | all students to attendance at Harvard University, takes: the = 


_.. position that’ if a visiting alien states, in applying for a visa,. that he 


, a will engage in tHe purchase of machinery or study at Harvard he oe ‘ 
shall be taken at his word and thereby he subjects: himself to deporta- i 


tion if he departs from the terms of his declaration. Noone familiar ~_ 


with the ‘problems of administration: and enforéement: of. a : 


ae ; laws can ‘say ‘that such insistence upon specificity i is unreasonable. . re 
What is true. of the specifications of occupation and attendance i ine 


eee” the foregoing cases is no less true of a geographical declaration which es - 


oR nonimmigrant visitor | may make. ‘There. appears to be. nothing i fee 


_,- the law to prevent consular officials or immigration authorities.from. 


asking | an applicant, for permission to ‘enter the United . States. to 2 


i. oe ; . specify ' the areas in: which: he. intends to travel | or reside and advising ; ae 
- cba that he will be taken. at t his word and will forfeit his. status uf eon 
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oe - tie: <dlates a déclaration: ‘Ts that not, at. the very ‘leet, a poet oo : 


oo method of maintaining adequate supervision of. alien, visitors? ee. 
. The fact i is, that the. immigration visa: fortis now. in use: require. ‘the: ac 


oat immigrant. to declare where he- intends. to settle, and the immigrant. 9. 
sone, -who- knowingly, answers. ‘such a question. ‘falsely. ‘becomes’ liable to a ae 
: --\ eriminal penalties - (act. of “May. 26, 1924,-sec. 22, 48 Stat. 153,165; re aes 

8-8. CO. 220), and thereupon. to deportation (act, ue February, 5, ee a 


oR 1917, Sec. 19, 89 Stat. 874, 889, 8-U. S. €. 155). Pid Ae 
oT an applicant. for. an immigration visa can me Mae to dedar of cfr 
hy ‘Whire he will reside, although the immigration. laws do not expressly cos 

2 provide. for any’ such declaration, ‘then. certainly: an. applicant LOR be 
~ temporary permit to enter can be required to make a similar state: ~~ 
ment, under the broad. authority’ conferred by. the. statutes governing Lore oe 


7 entry of alien visitors (act of May on, 1918, 40 Stat. 559, as ‘extended . . p 
“by the. aet of March 2, 1921, 41 Stat. 1205, 1217; act of May 26,1994, °° 0" 
gee. 15,43 Stat. 153, 169, “AS. amended. by the aa of July 1, 1938, a 


nae Stat. 524, 8 U.S: O. 248s act of June 28, 1940, sec, 30, 54. Stat. 670). ae 
te ae The same penalties. for a false statement that. apply to applicants. 


for immigration visas apply: equally to appaene for visitor’ Ss. visas. : 


(8.8. 6,220, 155)... | | | a 
to ete In view of these. ponderecone Ia am. roe the opinion that: it: is ‘clearly Ey s 
Ce ee within the: discretionary: authority, of the President to require.an:alien. 


a vistor to say: where. he is: going’ and to hold him to his word. I can : 
see. no: valid distinction. between thus restricting an alien visitor. 
geographically _ and the: time- ‘honored. ee of ‘restricting. him a 


. : occupationally. — - er 
The narrow view 7; whidk holds ae adivinatintve da otitice must et 


7 show specific: statutory authorization for all conditions imposed upon * | 


the admission of. temporary visitors. to the United States i ‘As,:In view? a : 
of the. foregoing considerations, incompatible. with the. clearly. ex Fe 
pressed views. of the Supreme - Court, with the broad. definitions:of 


oe ‘Executive power in the relevant statutes: of Congress, and. with. the e ss 
_ unbroken. practicé-ef:the. President, the State Department. and theim- 90042 


os ‘ migration authorities, which. has been | Fepeatedly tested and upheld ; bes 
in the courts, © 7 Bie 
Conssablyc one may agr ee e that’ the Peacative: is auaowed = Coit: Aine, 


= ‘stitution or by statute with a broad discretion in promulgating rules. 32 : 


= : | ~ and procedures for the: control of alien visitors and. yet maintain that oe 
oe geographical considerations are entirely foreign: to that discretion. 9. | : 
> One who would attempt on purely legal grounds to limit. ‘Executive | ae 


oe = a rane in ‘these: fields and. to say @ priori that geographical gone 2s e 


siderations must-always be disregarded has assumed a heavy burden. — ane 


- — “Clearly, as a. matter of fact, a Petson: desiring to reside < on a: remote 





‘. ee rie 


N 
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oe island pesca. a. pioblom, of aioe cat Pare supervision: different ve 
“from that. presented by one who will travel at will over the entire 
-. United States. One who seeks to exclude geographical considerations © © 
_.mnust then assert as a matter of law that considerations’ of enforce- 
a “ment. dnd, supervision are not within the scope of Executive discretion. Te 


Again it-is clear, as a matter of fact, that considerations of. national 7 - 


| oc defense involve geographical. factors,..so that: -dangers: which exist me 
when alien visitors ask. permission to. roam. at will throughout. the: eae 
‘territory of the United States may be eliminated or minimized if the — Caan 


alien ‘seeks a more modest. living space. If. this is. the actual fact,: - 


an it be said, as a matter of law, that all such. factual. considerations. - 


must. be excluded from the scope ‘of: Executive. discretion? If.this. 


~ be. the Jaw, then one must: indeed place. a, narrow interpretation upon 


. ne the: Executive authority which is embodied in. Executive Order ne ‘ 
ore Rene (J une 5, , 1940), which declares inter alia: ht NG a hy 


No ‘passport visa,. ‘transit ‘certificate, or “Vimited. ‘éntty certificate. ‘ghal- be. 
a granted to an alien whose entry would. be. contr ary. to. the public. safety or. ‘tO: 
an alien: who is unable to’ establish. a legitimate purpose. or reasonable “need. for 


eo the pr oposed entry ( Executive Order No. 8430, Pt. ‘I, see. 5 ye 


ia “Certainly: a fair reading of this: provision indicates that the scope a 
- of Executive discretion is broad enough | to justify, different: treat--. 

--inent, for example, to three applicants for visitor’s visas, one of whom: _. 
| Fishes: to.spend his time in the Virgin Islands, another. to travel. 


| "throughout the: United States and a ‘third | to make. a tour r of factories. ae 
te engaged i in national defense work. a | 


_, These examples suffice to indicate the consequences hak follow fon 


: . the view that. prospective - residence. of a visiting alien ‘is a taboo. | 
> subject into. which administrative authorities: may. not. inquire. and. | 


ae upon. ‘which they may not. rest any: inference. ‘Many’ other situa- on : 


: : “tions might. be cited in -which the absurdity _ of any guch limitation a - 
‘ upon. Executive discretion. would be apparent. : : if 
In the only reported Federal case which has See found | in > 4 


te “this ¢ question is discussed, the court: declared:: 


Be Tt ‘is urged. ‘that. ‘this: atnendment: is beyond the. power of the. de- cae 


. “partment to enaet, and that: an alien once landed ‘in. “any territory, or other ee 


7 . .. place subject to the jurisdiction of the United States, may freely go: ‘thence: to. | 


aoe . any. por tion. of the United. States. whether it be the. mainland or. any of its land > . oe a 


: a : .” Possessions. ' With this conclusion is am: unable to agree. | : oe 
“There may be reasons for rejecting an ‘alien at continental. Doris which: would seater 


not. ‘exist .if he were. applying to-enter the: Philippines. Labor. and. climatic <0 ; 
a conditions | and ‘standards of living aré so diverse that one ‘going to the Phil- ve eae 
-.' ippines who would not: there be likely to become a public‘charge might well be 
_.. likely to become such’ if he proceeded thence tothe mainland. ‘A more rigid — ce 
oo. * test may therefore well: be applied to. those. ‘seeking : admission ° to the mainland. ee a 
me ~ than, that applied. to. those seeking admission to the. Philippines. “And. as the’ > 
a’ amendment. to the immigration ‘rules, providing that. the “Possession ¢ of. a certifi. ore . 


he - 1 


Un re Rhagat Singh, 209 Fed. 700, 708, 704 (D. C. N. D. Calif. , 1913). ) 


os pate of: ‘lawful: ar ‘into’ the Philippines: -should. not be conclave, as. to. othe: aoe 
“) ) folder’s right to enter a continental: port, was in: ‘effect at the time all. of. ‘these. es 
OES “petitioners sailed | from. Manila,. the: question * “Was: ‘properly: open: ‘for: ‘rivestiga- Pee ae 
tion: by: the. immigration officers here -as' to whether’. or -no, at. the. time. these. ee oe 
-": aliens. were admitted: to-the Philippines, they were likely to become ‘public 9). 
ere, charges. if. ‘they. proceeded thence’ to. the mainland. This question: was. investi- ont 
- e : gated : ‘upon: their arrival here, and. was: decided. adversely to the: petitioners. oe hia a | 
As we have heretofore seen, this. decision is final and: not subject | to Baga a 


Set 


Cea ee 
1 
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- There remains to be considered the possible argument ‘that it would = : ake 


“ee LAS special status of our territories and island possessions in immi- ae 
oe gration matters is. further shown by: various regulations authorizing _ fae 


} oe contrary to public policy to prevent a visitor to one of the jnsular 
possessions of the United States from traveling to: the continental =.» 
_ United States. Far from. there being a public. policy against special rma 
treatment for our insular possessions, public policy today in fact’sub- 
jects them to a great. many. special administrative regulations in. ne 
oo establishing special classes of privileged visitors and immigrants in 
- the various insular “possessions. Bee; . for. example, 22 CFR 613. 
(Virgin: Islands), 61.7 (Puerto. Rico),~ 61.10, (American Samoa, 
. Guam), 61.11 (possessions ' generally) ; > 8 CFR. 1.3 Q)) (possessions), . 
-. 3.11 (Puerto: Rico, Hawaii), 8.1-8.6 (insular. possessions and Canal.” 
... < Zone), 11.1-11.10 (Hawaii), 30.38-30.14 (Philippine citizens in Ha- 
Swati), 386.1 (insular: ‘possessions | and.Canal Zone), 36.4 (Virgin. Tigee 
|. lands, Puerto Rico, Canal Zone, American Samoa, Guam). -Sée also 
ne In re Bhagat Singh et al., 209 Fed. 700 (D. C.N. D. Calif., 19138)... 
In fact, the: existing regulations on imnmigration are prefaced by core 
ae these ¥ words of explanation. (8 CFR, ch. 1, subch. A): ie 43 . 


eR “Onder the provisions of the [1924 Immigration] Act persons who are 

ae not citizens of the United States or: citizens of the insular possessions coming tr om: ee 

ee ‘the: insular possessions to. the mainland or proceeding from one. insular. possession. a 
re - another: must. undergo examination under each and: every. provision of the Act: pee ee 


the issuance of visas by governors of United States possessions. Thus, te 


Special: treatment. in immigration, matters’ may ‘be eottnected: with le 
eo special treatment j in n the matter of customs duties.” ‘Thus the Bederal see a 


io é 


ca for. example, Part TUT of Executive Order No. 8430, approved d Ju une 5, Z ae om 
1940, provides: oe Lee ae 


eee, The Executive. iGeciciany. of ra Paceuid Gina is. hereby. sinthorized: to issue EE late 
° "passport. visas, ‘transit. certificates, limited’ entry certificates, and. immigration » Leonie 
= visas to. aliens coming. to the United States-from the Canal Zone. The Governor - |. -e. 
©... of American’ Samoa ‘is hereby authorized. to issue passport. visas, transit certifi- 90 0. 


-* cates, limited entry certificates, and immigration visas to aliens coming to the ©. 
- United States from American Samoa.: The Governor of Guam. is hereby. author-..)° 
| ized to. issue passport. ‘visas; transit certificates, limited entry certificates, and Seas 
Sie ae Amaia On: visas to aliens coming to the United ‘States. from Guam. ae. 


genet 
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; “applied. to such possessions as the Virgin Islands, it cannot be. said 


- that such application i 18 arbitrary’ or whimsical. On the contrary, such. 


ee customs dates are: not applicable: re imports on foreign cquntrias ane co 
aoe a the. Virgin Islands but are applicable in certain: cases, ‘defined. bye 
- statute, to imports. to the United States from the Virgin Islands, (Act. at 
of March 3, 1917, secs. 3-4, 39 Stat. 1183, 48. U: 8. C. 1894-1895).. For 
»»""-” gastoms ‘purposes, in effect, the Virgin Islands are not an integral. part. 
ee of the United. States economy.. Our tariff laws’ have. been justified as oes e 
protecting the American standard of living by restricting - the sale,in 
ae our r domestic markets, of the products | of impoverished foreign work 
ee ‘Our 1924 Immigration. Law: -xwwas’ justified as, implementing: these ee te 
eG ce seutiictions by limiting the entry of those impoverished foreign work- 
-.- ers, who might, it was feared; pull.down the tariff- protected American =. 
ne ‘standard of living. ‘The Virgin Islands, being | outside our tariff walls 
ae te and outside of any tariff-protected American standard of living, had © 
Oe economic need for an immigration law to implement. tariff bars. 
In effect, then, a major objective of the 1924 ‘Immigration | Law hasno 
AG. practical application to the Virgin, Islands. These considerations. ~ 
make it clear that. if. special regulations, i in, immigration matters, ate ee 


tae 


special treatment has a basis-in. the historical, political, and economic. 


- . considerations: which underlie the whole. scheme of our. immigration ve 


ie legislation. 


Tam of the a iheréfore: ‘that if a didting: align: saaiks, con 


_. -sion to sojourn within a specified territory or possession’ of the United 
= States, ‘and the administrative authorities see fit to grant him ‘such per- © 
~ amission,. they are not under a legal duty to permit the applicant there-. : 


. after to travel. wherever he pleases j in the. United. States.. 


’ Finally, IT am of the. opinion that: the provisions of ‘thie Biecutive ne 
Order in question are authorized by the Constitution and's statutes of ahs ie 


; United States. 


(b). Having reached. the. deteritination that the. cited provision no 


oe Executive Order No. 8430 was, valid when issued, we must consider the | 
are question whether this. provision: has been: repealed. by: the. Alien Regis~ ie 
oe tration Act of June. 28, 1940; section 30 of: ‘which : Provides: a oe ae 
, es No visa ‘shall hereafter be issued to any alien seeking to enter the United States eas : eet 
et Oe unless said. alien’ has’ been’ registered. and fingerprinted in duplicate. 25, 
eats Any, alien. seeking to. enter the United States: who does. not present a visa: (exe AG . i 
oe cept in: emergency eases defined by. the. Secretary of State), a-reentry permit, Ore. 
tees “a bonleren ossing identification card shall be: excluded from admission to » the e United ee 
ate “Tt will dG in. anal is eu to opine: the: Ee ce of. ee 
ae a) action which the Governor of the Virgin. Islands: was authorized te take: eG 
aoe by. Executive Order No. 8480. ee : a 
oe in, the first place, the Goverior: was , émpowered by ae ons: not i 6. 
Be Biggs a President to waive the usual passport requirements applicable. to alien eee. 
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Pune: a ah 


- : = visitors. “On this subject acehitig' is said in the , Align Registration Act. | = : AG 
Therefore this power.continues, unaffected by that act. - ee a 


In the second place, t the President authorized the Goriaon to5 waive 


ae ihe, usual. requirement, that: an: alien visitor present: a passport. visa. 
oe This power could be exercised 1 in either of two ways: (a) by admitting 
such. visitors without. any ‘documentation,,. or. (b) by. admitting such 


vee “visitors under. some document. other. than. a, regular visa. aes a i a 


To follow course: (a) after June 28, 1940, might. be Gnedeeds as- 


- oe ‘threatening the: comprehensiveness. and: integrity. of. the Alien. Regis- ee co , 
“tration Act. For that act. provides for the: registration and finger- © : a oo 


- printing of all aliens i in the United States « on the date of its enactment - 
and. also seeks to pr ovide for those hereafter entering. “It does this by” 


. : ‘setting up the machinery of fingerprinting and. registration. at the two: 
» doors: through which aliens may enter the United States: specifically, var 


at ‘provides. for the registration. and fingerprinting of visiting aliens’: 


who secure visas or border-crossing identification cards after June 28, 


ee 1940.. Except for special cases’ defined by the: Secretary of State and 
. the reentry of aliens formerly lawfully admitted, the securing of visas _ 


or. border- -crossing identification cards is a condition: of entry, and 


thus. it is contemplated that all aliens heréafter entering the United 


- States: will be ‘registered. and fingerprinted. This scheme: would..be - 


upset if the Governor of the Virgin. Islands could admit visiting aliens — 


. without ‘visas or ‘border-crossing: identification . cards (as he could 


a before June 28, 1940), because tinder: such authority it would be pos- 


sible for some alicna to come into an island. possession. of the United 


: States without being registered or. fingerprinted. and without. appear-. 


~~ ing on the: special lists: authorized under the:act by the ‘Secretary of a 


State. Thus it may be argued, with’ some force, that the Alien. Reégis- . eee 
oe tration. Act must be held'to have abolished the power formerly. -vested ~ 
oe by: the President: i in the Governor of the Virgin Islands to. admit. visit-" 
ve ing, aliens without any: documentary controls whatever. It does not. 3° 
a “appear, as,a matter of fact, that any such: power has ever been exer: | 
 cised. by the: Governor of the Virgin Islands: Nor is. any: ‘such. “power ~ 
a “> now claimed. Therefore it is. unnecessary to. consider whether this. 
ee. theoretical power has been ‘theoretically abolished | or whether it may - 
~o sbe saved. by. the theory that. the Alien Registration Act i is: not. to be™ 


—.. eonstrued ‘as affecting the. President’s discretionary. powers, whether, ae 


“exercised directly or by delegation. — 


‘On the other. hand, a question that: ae practical: aigniflenos. ad 


od requires answering elated to the second of the two courses open to the. 
si Coren: In. the waiver: of visas, namely: the. course rien ie followed. 


ae Waites: upon entry and of controlling théir going and coming.” “Buch” 


Se identification, pe were ape ter med * ‘visitor’ S. permits”; “now” - a 


_ 
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: : sath same 5 documents, ‘iesed: by the Jol aathoritios, have Bean dene. F ve x 
wh hated by the. State Department as. ““border-crossing | jdentification ey 
“o “cards.” 7 (See. fn. 14, infra.) ‘Persons receiving such’ cards. are sub- 
eee jected. to provisions of the Alien’ Registration Act. respecting registra-_ ar 
+ tien’ and. fingerprinting, . Therefore there is no room for’ argument. .- 
that the issuance of these border- crossing: identification cards by the. 


: “Governor of the Virgin. Islands will in any way threaten the compre | 


“[:s- Shensiveness and integrity of the alien registration system. .Neverthe- 
«Jess, a more subtle (though, I believe, fallacious) argument may be: . 
ae a ‘made to. the effect that even the Governor’s power to admit visiting oe 
“2” aliens under border- -crossing identification cards has been abolished by ae 
ae the Alien Registration Act. : ia a 


‘The. argument runs: (a) This st | statate limits sentry into the United 2 a z 


eat a so St tate es to three classes of ‘persons :. 


| . Those who have visas or. to ae ahs Beatstaty, of State Finn “s : 
“given an emergency. dispensation. from. usual visa. requirements . ae. 
9. Those who have reentry permits; and 0. fae ee 
38. Those who: have border- “crossing {identification cards, 


oe ie ( b). The term. “border-crossing identification card, ? it may be ‘argued, ee 
18 & definite “term of art” with an historically established and narrowly. - 

pg oa restricted. meaning that excludes the. purposes for which the Governor 
~..» of the Virgin Islands seeks to. apply it. (c) The statute, it is then - 
ese argued, “froze”. the historically established meaning of ‘this term; ° a a 
ee otherwise, it i 1s urged the statute contains a. Dopnolen which undermines, ar 
3 ae) very. purpose. : : a | | ig ae ee 


~The first premise. oF the. eeeeaies in so far. as it ae forth the of Ys . 


oS . es _ fects of the statute in restricting entry to the three named classes, aps ; 
<->. pears to me to: be sound. » “The remainder of the arenmnent consists of. See 
oe. two propositions which deserve separate scrutiny. Pte i ah 


Question, As” I S the term. “border-crossing identification sad” p 


| : ea a daficsite “term: of art? with an historically established and we 
os nestricted meaning that excludes the purposes: for whieh the sel shakes - 
i aa i the Virgin I stands secks to apply a? Ce Re ee ee 


‘This issue compels | a preliminary ee ‘How has the ‘term : : : ' 


| nee eo “honder-erossing identification card” been defined in the past? — 


On this.question. we must note; in the. first ‘place, that there sbi ca. 


Pe to be no. statutory, definition of the term.. Certainly there is no such 
ake definition i in the Alien Registration, Act nor is there any. definition. of . ed 
a ne oe the term in any other statute that I have been able. to discover. Nor me 
- : a. do T find.a definition of. the term inany. reported: case oF in. any. of the os 
ee oS legal encyclopedias which usually define legal. “terms of art.” Ht, then, a: 
itis to be-viewed as a, “term of art” it must.be such by virtue. ofalong- 
ns continued unvarying usage in administration, What, then, have been. oe 


es — the administrative u uses sof this term? as 


. ae . 


; paver “ADMISSION, or ‘ALIEN, WORKERS: TO VIRGIN ISLANDS Be) eee oe 


wi une 2, 19H 


: ) baindyais, of: ihe ieoniaeaye uses ‘of the tem border: crossing aoe 
Cae identification card” is peculiarly difficult because of the: comparatively Tee 
ae informal character of the document itself.and the fact that published = 
fe “regulations: and orders often fail-to refer specifically to the document .  - 
- in situations where: it is: actually ‘utilized! - ‘This, coupled. with the oe 3 ae ie 
_- entire absence of reported litigation. involving “border-crossing identi: 
_. fication cards” and the inadequacy of governmental reporting of Exe- ee age 
_ cutive orders and regulations prior to the. establishment. of the Federal eae 
a Register. and the ‘Code of Federal’ Regulations in, 1986. and. 1938, Te: yee ea 
ee spectively, lend added difficulty to the task of analyzing. past usage Of 
~ the term “border-crossing identification card. ye However, even ane ne eae 
-... incomplete survey, based on the issues. ‘of the Federal Register, the: gets 
‘State Department: Bulletin, the regulations in titles 8 and 22 of the 
. Code of Federal Regulations, the pamphlet. of the Immigration and... 22802 
ya aturalization Service, “Immigration. Laws: Immigration Rules‘and' 
oe - Regulations: of J anuary: 1, 1980;-as amended up to and including J: Ane Sn 
~  uary 81, 1986,” and the pamphlet of the Department. of State, “Ad. . 


ee mission | of. ieee into: the United States: Supplement A of the oe 
es Consular Regulations, Notes to’ section 361, revised to January 1, L036 woe 
~~ suffices. to. show. that “border- -crossing identification cards”. have been” oe 


ae used i in'a great’ variety. of eases which. have little i IM comMoBe: 6 
ae. few factors we. may: venture to isolate as common to all the ‘ses’. oe 
og this instrument that we have been able to discover. Other elements, 

_. appear. frequently, but. not i in all cases... The results of such a an n analysis iy tee i - _ 


a umay be briefly, summarized 


Pe ee Such: a ‘card ‘is’ issued at thé. border by: oda authorities. to,an applicant” ce Sone 
actually: present’ and. seeking. permission to cross the border rather ‘than ‘being ae, 

_ issued.to a person in a distant country by a consular officer’ abroad.” eg kh 

2 Such a card:is issued 1 to. authorize a cr crossing of the border whieh does. not ee 


amount to. immigration? 


oe 8. The card. serves. to \dentity the holder by. coneaining: dhictoavaahie and. de- ee Uaigne. 
‘i o ‘seriptive matter, thus facilitating contr ol over aliens, entering the country. illegally.‘ ee Tae a 
ao i “The card is a comparatively informal: document conyyane only, a ‘temporary ; oe 
a and revocable e permission. to the permittee ae oe ae 


2 See 8 CFR 3. 53 “iia 361. (Nacast 23, 1940),5 5. ¥R 3196. 


oe atts may, be ‘noted. that..while. the Regulations. of the Tmintgration. arid Naturalization ie mene eer 
: : Service ‘for. some. years_ ack include references. to “border-crossing: identification cards,” | ae 
- there is no reference to: such ecards in, the. regulations. of the State: Department codified: jn: ames 

- » title. 22 (Foreign Relations). of the. Code. of Federal. Regulations. “having general applica-_ he aoe nane ae 

+ bility and legal effect in‘ force June. 1, 1938. oe “Only. recently, apparently, have: State PR eee 
eee ‘Department. regulations: provided. for. issuance, of. such. cards. paoue eae hee — a ee 

8 See. 8 CFR.3:55 panda’ see-fn. 'b; 9,10, wnfra. bie ace ey seegthlah 


4 See 8 CFR 3.53; ibid 8.61 °(August 23,1940), 5 FR 3196.. 


oo _ 5 “Border- crossing cards ; periodic inquiry ; renewals. - “The. status of oldere! of identifiea- eo eee 
ee tion cards. shall: be inquired into. periodically... Renewal will be evidenced ~~ a. notation: geese eo ae 
ed - bearing’. the. date. thereof and the initials, af. the: validating officer... ve e Bat ba 
ae “Border-erossing . cards. cancelation. An: identification: card. may hs pen Up . ne: can- | ee a 
a oe celed. at ‘any ‘time, | within the discretion: of: the..proper. immigration officials. aa Warcag 3. 5%, * eee ea, 

: hie HB: And see 22 CFR: 61. 101 (d) (eae 3, coca 38. ‘State Hever arent Bull. 280. s 
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Ege ke a eee a The use: of the card | is s trequentiy, but not: always, confined to the port of i 7 : 
-s issue.’ - : ae 
Ee 6 ‘The card Gebeeatty pevinits only a visit: for a . period not’ “exceeding 30 dave? a Eas af 
~~: But this cannot. be an. essential characteristic, for. there are some situations in 
which border-crossing identification cards” “have ‘been utilized where no such. 2 


limitation.is placed upon the length of the visit, as, for example, where such. cards : 


"are used by aliens permanently residing in the United.States.who haye.occasion - 


._to return tothe United: States. after leaving the country.® And various other .~ _ 
| regulations prescribing the use of. such cards fail to include any. at limitation cea a 


| ‘upon the duration of visits.’ ae : | 
. 3 The eard is often used to ‘identify a ‘person @he wishes. to cross a given 
| border frequently: *° But this cannot be an essential’ characteristic since border- 


‘crossing. identification eards have been. made available for. such emergency needs. | oe 


as hospitalization, where there is no. probability of repeated visits. . 
.§ ‘The card is: frequently. used to identify a citizen or resident of an area im- | 


ee cieaiotely, contiguous to the boundary crossed. But. this eannot. be an essential ; : ee: 


- characteristic, since such cards are issuéd to various classes of aliens not citizens 


or residents. of contiguous. foreign areas, as, for example, aliens who have already rea aes 


‘been admitted to the United States and wish to reenter after a visit abroad,” and - Pas 


io residents of: various islands. ‘of this hemisphere’ which are not. “contiguous” | to 
| American soil. ay, | 2 oes 7 wan 


Of these Crserarsnce then, cong ‘the: first: yee can. possibly ee : 


‘considered: essential in the sense: of constituting essential elements in a 


ce “term of art.” — A definition limited to essentials would then declare, oe 

in substance, that a border- -crossing: identification card.is a document, 

_.. temporary and. revocable, issued at the border by border immigration - 
authorities authorizing a, crossing of. the border which, ‘because of 


: the. temporary duration. of: the stay or other special. Sonditions: does: - = a 


not amount to. immigration. Other incidents of past administration E 
involve io wide: a ‘Variation: to périmth, por poesion in a technical. ee, 


Ta the light of these Y coneiderations: the first: udstion! mst stisrobhbly: - 


Pee 7 be answered i in the negative, In my. opinion.the. term m.“border-crossing. i 





7 8 “Border-erossing card; use. “The use 2 of ‘an | identiieation card: ‘shall be confined to the. = a 
“port ‘of issue, unless. it shall ‘be established that the. applicant has. occasion to. enter. the.” f 


. ‘United States, from time to time through other. ports of entry,-in. which event an‘ unre-- “ghee 


stricted. card. may: be issued to him, which ‘shall be honored: at ‘other: ports. * 8 CFR 3.54,- 


7 See State Department Order No. 874 (August 24,1940), 3 State: Department Bull; 176... es 


| °. 8Aliens who have been admitted into the United. States for permanent residence with... 


: immigration visas and who have been issued border identification’ cards, do not require 
_ further ‘ documentation. for reentry into the United States.” Regulations Effective July; 
75° 1940,: Relating to Entries from Canada, and’ Mexico, 3 State Department Bull. 15. And: Sable, 
oe ‘Bee pp. 320-321, ‘infra: (use of card for, irregularly admitted aliens). ee atid 
>. :9 See 8 CFR 3:58-8:58... Seealso 8 CFR ‘11.83 (Anguat:! 5; 1988); 5 FR 1951, which fers: - 
_ to “limited visits” but does not fix a ‘specific: Limit. ae ae ees 


aa 2 See. 8 CFR 3.53, 3.56. ae ee ee ae ee 4 ee 

oS 122. CFR 61.101 (d). (October 8, i940), Be State’ ‘Department Bull: 280. “And see. ea ¢ 
mission of Aliens’ into the. United States" ‘Supplement. A of Met Consular ‘Regulations”” 
page 143. See also: fn. ‘5, supra. eo a - aly Se er eet 


_.. 2 See fn. 5, supra, 


o> See: State Department ' Order No. 874 (augue 24, 1940), 3 ‘State ‘Depart. Bull. aan 
a 176; 22 CFR 61,101 (b) (August’24, 1940); 3 State Department Bull. 198 ; 22. CFR: 61. 101. : ar 
rn ae tOctopee 8, 1040), 3 State peer Bull: 280. ; ee 
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© janes cad” i is s not a term. of. art at “ail: as need § in the: ebatutee =» . : | 


Be it means just what it says: an. identification card under. which border- °. ~ — 


a3 | : crossing. is. authorized. There. is. no. departure from this common- ae - — 
~. gense meaning if such a ‘card 3 is used i in the situation eames by. the . ae ages 


ey: ae of the Virgin | Islands. ; . eo an 
oe : Question B. Did the. statute’ “freeae™ an historicathy cashed ae sti 
2 meaning of: ‘the term: “border- crossing: ‘identification card”? Se ras 


» Tf, as I believe, the term “hor der- -crossing identification card’ is snot e 


: = / 2. eee of art with narrowly restricted. meaning, then the Alien Regis-. < ee | oS 
“tration Act could not possibly have resulted.i in —-) such a mean- ; = ae 


a ing, and there is nothing further to discuss. . oe 
- |. So, too, if the only logical meaning that can. 1 be given to the € form meee a 
mes hor der- -crossing: identification card” is a meaning which includes the ae 
Use now in question, there is nothing further to discuss.’ . a 

-.” Assuming, however, for the sake of argument, that Tam cides a 


. : ~. inmy understanding and’ analysis of the past usage of the term “border-- - : ‘ 7 
ee crossing identification card,” and that'in fact: this term has been. used aoe; a 
~~ only in- situations. basically. different, from that now. ‘presented, =the: : 


| | question: then arises: Does the Alien’ Registration Act “freeze” the : ae 


definition of this term so as to prevent its-application to new situations” es ee 


- not formerly. dealt, with in this manner? If the act does not have this 


a : ‘effect, then even a ‘conclusive. demonstration that: cases A,B and C; . : ee 


-) in which such cards were used in 1937, 1938 and 1939, do not COVER? ks 
case D, in; which it is proposed to use the card in 1941, would fail a see 

et tO show that extension of the technique to case D is sllewal. a eae oe 

~The argument against the validity of the proclamation may ge sum- 


: : marized in: these terms: ‘When: the statute refers to “border-crossing — - : 
— identification. cards” A must have ‘meant. to limit: the term to past ee, 


usage, sizice ‘otherwise, i in-the absence. of any. statutory. definition, any ae 


ou kind of identification card held by an alien might be called. a “border he a 


7 crossing identification card. as The alien. holding such a card’ would | 


. then, be allowed to croés any: border, arid the restrictive purposes of" a 
“2. the statute would thus be evaded. Thus by merely. calling a document... 
_. by a certain name immigration restrictions would be nullified. | Con- a 


7 _ Bress, itis urged, could not possibly have intended such a result. me 
2) ee Phis. argument involves two assumptions—(a)_ that the. ‘purpose of ee 
- limiting immigration would: be defeated if the term: in question did) 


| e: ‘: not have a narrowly. limited and. firmly fixed Imeaning, and (b) that: * + . es 
or | afhne purpose of the-statute is, in fact, to limit the eye of aliens. Both ee ae oe 


- es: these ee mae T E believes false. 


ce the e question ati issue were whether an n alien » hong, Ie let us s say, a  regis- eo as 


3 Sei B18" : ‘DECISIONS or. THE DEPARTMENT OF ‘THE: INTERIOR” ter. Dy a 


oe ‘ration aan aoa card monte ie calling: it: — “horder- -erossing ot 
pias identification card,” secure admission to the United States. When . 


ere — the question is ‘thus bady put, it is obvious that: neither the alien’s aon 

Bie Ces designation of. a document: nor even a designation conferred. by a. ae 

ee popular. usage could. bring any particular document: within the pre 

- .  sseribed. statutory category. But the fallacy in the argument, lies ane : : 

oS .* the assumption, without. warrant, that Congress was unwilling ' toallow : 
eras the term. “border- -crossing identification. card” to be defined: adminis-' pe 


nee tratively, i in the future as in the past, by specific regulations made in. 


- - - Specific: cases. by immigration authorities responsible to the President: a = 
of the. United States. The broad powers over the admission of mon= 


ae immigrant aliens which have been vested in the President ‘and immi- 


i. S s gration officials responsible. to him under the 1918 and 1921 acts.cited : 
‘Pees 2 Ee: Governor’ S ‘proclamation have been carefully used in the past, 


Selah and there is no suggestion | in. the legislative history. of the Alien ~ 
ca Registration Act that Congréss. was not entirely satisfied with the ~~ 
- administrative machinery by which. such. terms, ‘as: “border- “crossing ee 


’ identification card” had been defined in case- by-case decisions. i 
| The argument that fixed definitions. are indispensable ignores the: 7 
: fact that fixed definitions are neither the only way, nor the most effec- 
.tive way of safeguarding the enforcement of a law. In truth, the 


on certainty. conveyed. by such’ fixed definitions is to often an. illusory ae 


certainty. Any word can be misconstrued, and even if: itis formally 
defined the very words of the definition can: be misconstrued. ‘Con-_ 


gress must rely upon administrative discretion to see that the purposes 


- of Congressional enactments are carried out, and where Congress has 


as invested the President: of the United. States with. a broad measure of 


= control over the temporary. admission of alien visitors, as it has done ’ 


‘ In the 1918 and. 1921 acts, there. i is no practical reason why. Congress - 
mon should draw an iron ring. around. the cases In which that discretion eo 
may” be favorably exercised or. the terms of. the documents used as - 


_*. tools in such. administration. | Iti js under the Executive orders ofthe.’ 
ate President that’ local immigration. authorities, anid the Governor ofthe — es 
oe ‘Virgin Islands, act-in- defining’ special uses for “border-crossing identi- © ~~ 

|. fication. cards.” Their every. action. in. ‘this. field is subject. to Presi-. Eee 
sds dential review and: supervision. In this fact, rather than in an im- - > 
- possible series of frozen definitions, was the warranty that the acts of 
oe 7 aa Congress would be. faithfully. adainistened. The legislative history a8 
of the Alien Registration Act is entirely devoid: of any suggestion that 
oe Congress distrusted. this. discretion. There is no suggestion that Con- . ~ 


. - gress, in this act, sought to Impose. new restrictions upon the President, 


aa an the use of. Border- -crossing identification cards, of upon. the. oa . 
“ordinate officials, to whom he pod entrusted administrative authority ote 


: : , ee i in this field., 


.: a *s ee oa, : 
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“The eee argument i is ; strengthened by the use ot the eds since” © : 


3 “the Alien Registration Act went into effect. As this act limited. the 22 | 
documents under which nonresident. aliens. may ¢ enter the United: States eee 
to visas and ‘border- -crossing” identification cards, the Department Of feck 
State has. apparently. used the cards as a general substitute in.cases 5 


| where | a visa could not be issued but where, on the basis of. present Le ces 


eee ; immigration legislation, the alien i is admissible to. the United States. oo | a 
A typical example of this is the. establishment of the card system on oe 


one Virgin: Islands by ‘regulation. of the: Secretary: of State on. Oct- | od 


ber 3." The history. of this regulation. is quite’ illuminating. . On > oe 

oe September: 13 the Governor, of the Virgin Islands, through the Secre- Peg ig eae 
~~ tary. of the Interior, proposed that the Secretary of State establish. nee 

- vice-consulate in St. Thomas for the purpose of issuing visas to aliens 

from neighboring islands‘who had been used to enter the Virgin Is". 


» lands on a. temporary .v visitor’ 's permit, valid for. SIX, months and ex- 
tended. for such periods as the Governor saw fit. The. Governor felt. 


that, in. order to: avoid any. legal. question as to. the status of these | 
. wisitor’s: permits. after. the. enactment of the. Alien’ Registration. Act, 
visas should be’ issued in these cases by an American consti. located 


‘in the Virgin Islands. The Secretary of State. replied that it was not 
permissible. to, establish. ‘consulates in United: States Territories and | 
that in view. of the: practical difficulties and expense ‘which would be. 


involved if the inhabitants: ‘of neighboring islands. had to obtain. visas : | 


from as distant a. consulate as that in Barbados, -a. border- crossing: _ 
| identification card. system: should be established 3 in the islands for the. 


_ use of inhabitants of neighboring F rench. and. British islands. ‘While | 


‘ the use of these cards'is somewhat. different in details from. that.’ of 


__visitor’s visas, due to the inherent. nature of the identification card _ 


ae system, it is clear that the cards are being used for a purpose which has . a 
~ been’ and usually ‘ still i is served by visitor’ s visas, visas being ruled out 


- simply. because. cards. are practically a more convenient. method of 


: z documentation.» That this situation does. ‘not’ necessarily call for es. 
 -border- crossing: identification cards, apart. from the Alien Registra-. 


: tion Act, is shown by the fact that Mr. r. George L. ‘Brandt of the al pre 





S. a “Sn. 61. 101 ‘Waiver of passport and visa 1 requir rements for certain aliens, ae 
ee emda eee 


: 8 = “ay wens: desiring ‘to ster Virgin Islands for ore jaa 30 ear resident: aliens, of ogee ot 
Virgin Istends. Under the emergency’ provisions ‘of section 30 of the Alien Registration...) 


het 1940; and. of. Executive ‘Order No. 8430, of June: 5, 1940, British: subjects domiciled. a 


in the British ‘Virgin Islands and° French citizens domiciled in the French island of St...00. ° mae 


.. Bartholomew, who ‘seek admission: into the Virgin Islands for business or pleasure for. nn 


‘Period of less than 30 days.on any one Visit, inay present ‘a nonresident alien’s border-. eee A 


so evossing identification card issued by the immigration. authorities of, the Virgin Islands. 0 

ey - Border-crossing {deéntification | cards may ‘also be issued to aliens residing in. the. Virgin 9 = 2 8 > 

..-. Islands who may. “have: occasion: to procéed temporarily to the British Virgin Islands: or 1 ae ea 
the French island of ‘St. ‘Bartholomew (Sec... 80, Public No. 670,. 6th. ‘Cong., 3d. SeSs., apes. 


: meee June 28, 19405 D Oo. 8430, ‘Tune 5, 1940)” [3° State Department: Bull. 280-88 


Lg 
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| co Division i in the Depactinent of State, a came: 46 the isliinds on aa : ; : ; 
_s. inspection tour in 1936, was advised ée the temporary visitor's permits = 
- --. ygsed there and: at no time suggested that they should be replaced. by _ ; 
_ -border-crossing. identification cards, asa more appropriate, form a ee 


ne documentation. , cee 
As a matter of fact; ihe. Deperément of State: ali stated 3 in 1 its Netter ae 


o _of October 8 that the aid: system may be used to enable aliens who are ages 


a ee illegally in the Virgin Islands because of the late application of the 


as 1924 Immigration Act there, to return to the. islands from. visits to, a 


et neighboring islands. Thus, the cards are being used to enable persons. 


ne oe to return to the islands for permanent residence who otherwise, having ~ pes 
.. Jeft'the islands on a trip and having no legal claim to permanent resi-= 


. dence i in United States territory, would have no right or possibility 


to return. This, while a most desirable solution’ to a complex. local 


. ‘problem of long standing, helps to show that the card system may be 
used.as. a” ‘general substitute wherever it is desirable to admit alien 


visitors to the United States who cannot, obtain a visa or reentry per- 
mit and-who. could qualify for. any of the many other. types of: docu- 


| x mentation heretofore: accepted by the immigration. authorities DUG 4.00 a2 
which have been. reduced: by the Alien Ee ainenae Act to the one type eA eel 


of border- -crossing identification card. a 
tis thus-clear that the State Department has given a ae 


x . ‘ous construction’ to section: 30 of: the Alien Registration, Act. which. 


~ leaves the term “border- -crossing identification card” as used. therein 
subject to: the same process of administrative interpretation and de- 


- velopment. aS: existed: before the act. That this.i is indeed: reconcilable ee 


with the purpose. of the: statute will be plain v when we e turn toe examine ey 


that purpose. | ' 
What has already been cad 18. a aufficient answer to the argument a 


- co that without-a rigid freezing of terms the purpose ‘of Congress would — 
a be defeated:| But a more. fundamental objection to this whole argu-- | 


! Re : ment exists. The argument assumes that Congress intended, m sec-. 


ae ‘tion 30 of the Alien Registration Act, to erect: ‘immigration restric=, 


ee tions. That is not true.. There is nothing i in the letter: or the ‘spirit a ; 


oe or the legislative history. of the act which evinces any such purpose. : 


ees It. would indeed be a queer method of legislating if this paragraph Bes 
of section: 80, which was inserted in the bill one year after: it had 

—. first. been introduced and . which. was never as ‘much as mentioned’ by - | 
_-. any Committee report or in any debate on the floor. of the. Senate or 
. ° . the House and which was never presented’ to the’ Committee on Im- eat 
> migration and Naturalization of the Senate or the- House; should: now ea 


oom *. be considered to have. radically modified and restricted the vast, body 


are : of immigration legislation and regulation’ heretofore i in force. “This — a 


proviee stands as poe of Title qr of the act, which relates to » the. : * | 


: i . 
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= Pe gelidek, of his, anid is not a’ part of Title IL of tha ee aghich a 
relates to exclusions and deportations. It appears‘as the secontl para-* = 
co. graph i ina section. which, in its first. -paragraph, makes registration oe 
oo ak prerequisite. to’ visa. issuance. - But: linking registration. to ‘visa. is 
_ guance would be: meaningless, from the standpoint: of achieving’ the s.s02°: 
ao statutory. objective: of. complete alien registration, unless. either visa, 0 
. .. Issuance were a prerequisite to the admission of aliens or other methods =) 
| of admission were noted’ and provision. made” in the statute for oe 
ee _ requiring registration in these. other ‘cases. “This. latter course was” ee 
'- chosen by Congress which recognized, that border-crossing identifica-_ eee 
- tion: cards might. be used i in lieu of visas in certain cases and then. oe 
aoe “went < on, in section 32. (ce) of the act. to authorize. the Commissioner . 
of Immigration, with the approval of the Attorney General, tovissie .%- 
| special regulations. to ee ‘registration of “holders of border- Coe 


F crossing, identification. cards.” 


Standing where it. does, paragraph 2 ‘of Gen 30 « can. en reason- 


| ably and simply be viewed “aS: a. pure: ¥equirement . of documentation, & 


leaving completely . aside the entirely distinct question of who should: - 


issue these documents and in: what: cases, This’ question not having e . e 
“. . been dealt: with at all in- this act, there would be no basis.for the - 
. fear that the issuance of border-crossing identification cards to-any — 


type of people. could undermine the purpose of the statute. If the . 


alien ‘is notin a class admissible’ under general. immigration. legisla-.- . 
_ tion, he will be excluded. by the provisions of such legislation with- 


out reference | to o parageap: 2 of section 30 of the hen ‘Registration S 


oe Act. 


‘It. fem my opinion, in short, tliat this | provision, as: acwell as. the eative mo 


. Title ITT of the Alien- Registration. Act, is a. police measure and does ee 
not constitute: immigration. legislation proper. “These provisions ares ee 
ha designed | to give the Government a more complete check. on the moves 
ee ments of aliens without. providing for any more ‘restriction: on ad- 9 

- .. -missions. than. there has been before. In other words, the: entrance _ as 
> of aliens and their stay in this: country is ‘still subj ect to the immigra- ~~ | 
tion legislation - and regulations heretofore in existence. “All the 90° 
Alien ‘Registration Act. intends. to do is. to” improve the ‘means ate 
of the Government: to. acquire “information: about the. character, thes 3. 1) 
ee residence, and the identity « of such aliens... Paragraph. 2 of. section io 
oO especially does’ not presume: to change the rules of. admissibility oe 
- ) of aliens. It: merely. limits the types of documents which. ‘may. ‘be nes 


os . issued to them. once they liave been found admissible... 


vk oe Bhs Department: of State in its regulation of October 3 has, it. Seams ° ae 
aa to me, fully recognized this character of the provision,:for in cases — “c 
-... where heretofore the Governor used to issue temporary visitor’ SB -pere i: 
Poe ) mits, the 1e Department fi in effect: stated that such Pennits; beings no 0 longer hier ‘: Ves 
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: im acceptable ander the Alien Registration ‘Act, hold be: replaced’ by : a 


~ .border-crossing identification cards, which are so acceptable. _ Had the ~ oe 


ee Department. of State considered this. provision. as restricting theen- 


a8 — trance of aliens, it would. have had to. argue that, temporary ‘visitor Ig 
_..., permits-no longer being acceptable under the act, ‘sligus: of a type who, ioe ty 


: Se! : heretofore were issued. “guch permits: can No. longer be admissible. i: 
_ That such is indeed not the meaning of the act. is furthermore shown.” te 


ao by the fact that the State Department now. also issues visas where here-.._ te 


~~ < tofore “limited entrance permits” or similar papers were issued. Thus, ~ 


oo ) thé act: did not: “freeze” the definition of visas, either; for as long. * 
> as ‘the alien ,presents a-visa the requirements | of the act are satisfied re 
and as long as he has a: right to enter the United. States—with a limited eos 

= a - -entrance permit before . or with a: visa now-—the requirements. of the = 
“Immigration laws aré satisfied too.’ As long as every person presenting a Oe 
ee ee himself ata port of entry, of the United States can. show either avisa. 9 


ora ‘special emergency waiver of a visa or .a reentry permit: ora. 


: — a border- “crossing: identification card, the purpose of the statute is satis- a e ‘ 
+... fied, as the alien ‘will be identified by one of the four methodsof 
ane identification. acceptable | under the act. It: ‘does: not:matter in- what. oo 


eases these cards are issued; because the degree of identification which — 


*,.. ig achieved with this card, and which is the real and sole purpose of. 
oe the statute, will always be present, no matter for what purpose the card aris 
owas’ issued. As to the: cases in which. border-crossing identification “4 
-«.. eards or, for that: matter, visas or reentry permits may be issued and => 
—- agsto the authorities who may issue such documents, the statute-is mute, 
oe. clearly leaving: these: questions, which are questions of immigration, to Sane 


- oe - the body of. immigration legislation. and regulation im force. — gest gO 
oe These considerations compel. the conclusion that, the ‘Alien Regis- were 
ee craton Act: of June. 28; 1940, did not terminate. the power. which the 


President conferred upon the Governor of the Virgin Islands by Execu- 
itive’ Order No.:8430 of. June'5, 1940, to waive ihe. usual visa require-' 
ments in emergency cases where bor der-crossing identification cards” 
are issued to nonimmigrants seeking temepOrery admission n only, to the ae 
> i Vitgin Islands. ee ey a ae ee oO ee ee 


8. ‘Tae Score or THE , Exeoorive One 


“Thi is impossible, of course, to foresee the legal pobittisnities and ‘om: < oa 


we plexities of every casé which may arise in the administration of the 
ae power. conferred ‘upon the Governor of the. Virgin. Islan ani by the a 

i Sere President, and no attempt. will be made. at this time to. pass upon all S ies 
7" othe legal questions that may thus be presented, “Tt seems appropriate, ce. 

eS however, to ‘consider the scope of the Governor’ S: “power with respect. ° 

+" to'two situations: ( a) where the visitor intends'to remain for'a period ss. 

. . tn excess of 80 days; and Sad where the visitor r has a ‘Pending ee i 


oe e 3 fon for an n inimnigeation ¥ visa. 
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, Say ‘The 3 Best of ithe’ situations muaiestedl is Hey 0 arise oes . : 
in the application of the. proposéd . procedure. _ Persons coming to 9). 5.3 


a the. Virgin. Islands to take. employment on a job that.will not becom- 
Hien pleted. for some months ‘cannot. truthfully declare that. they intend. 0 i 
leave the ‘islands. within 30 days, and therefore are not within the 9... 
special situation, affecting vendors of gar ‘den produce and other day- yee ae 
_-. to-day visitors. for whom special dispensation. has already been made-7 0... 
i. » by regulation.® 15 The alien visitors whose entry Jocal. naval. and civilian re aes: 


3 officials, desire. to facilitate and. regularize. will ‘expect: to. remain: anes 


| “+ the Virgin Islands until either the constr uction work now-under way | eee 


~ has been. completed or the need for. alien: labor in: that work has dis- ae 


pee appeared. ‘These two conditions. are relatedto a great, national emer- ie 


ae gency the end. of which cannot:yet be. precisely forecast. ee ee 
_ It may be argued that‘one who. wishes to reside ina Territory of ie eee 


* United States for a. period, which, cannot be: precisely fixed cannot be *~ 


ane considered a. temporary visitor; or nonimmigrant, within. the meer. : : 
POE the statutory. ‘definition: (Immigration Act: of 1924; sec. 3: (2); 48. 00 ery 
- Stat. 153, 154, 8 Wy eh Ge208 1: OR - an alien: visiting the United ae 


oe a States . temporarily as. a tourist | or + bemmporacly. for ‘business’ or an ghee | 


oo. pleasure. ay 8 


| “‘Alitiough: the period tge which a, visitor? S visa is é pimntad } ee in wae ee 
_ past, usually been fixed at. six months, this is. purely an.administratiye 


we matter. ‘While the: statute uses the term. “temporary,” this term. has - — 


not been : ‘administratively - construed: as’ meaning: “very” short”: but: .. ne 


~. rather has been construed, quite properly, as meaning the opposite. of 3 


“permanent.” » Thus it is possible for a Visit. to be. “temporary | but:pro- 
“tracted,” and i in fact'the instructions of the Department of State to « 
ae consular. officers authorize long- term visits by “aliens. desiring to pros 
ceed. to. the United ‘States. for training in ‘well-known banking OP oe 
~ industrial institutions for a temporary but. protracted period”? (State Sees 


‘s _ Dept., Admission. of Aliens into the U.:S., Note 33). Likewise i In. the. es 
ease of candidates for religious: orders, consuls: are advised. that “if 
the. period of training. will extend: beyond -one year applications. for. Jee 

~~. extensions of - temporary stay will- be. considered annually and: will, 0. 
: ordinarily be: granted upon..a. showing that the aliens are mnaintain- eo 
.. » ing. their status” (Z bid; Note 34). The recently promulgated. regu- ee 
ae ~ Jations: covering refugee children, approved. by. the Attorney General ae 
~. on July 18, 1940,. prescribe as the period for which admission is. valid = ae 
Cte oa, period of two. years subj ect, however, to. the power. of the Attornsy 9° 
_.. General to.shorten or extend the period of admission.” According to 
an the: State Department's, Press. Release: of J uly. 14, 1940, the purpose Olean -%, 
oe these regulations 3 is to care. for a. \ Special problem for the duration: of yer 


oe “emergency conditions: oa. 


ee . : os Seo page 219, eupra, on 


a ' 
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ae ar The Department of State and. the Depar tment of Justice athounced on. July 4 racer 
coe ae the adoption of simplified procedure. which will make possible. the admission of |. _ 
anes refugee children from the war zones in whatever numbers shipping. facilities and oe 
ee private assurances of support will permit. 7 , 


Jt is: contemplated. that visas. and the necessary Gavel papers shall at all tinea : 


: - during the period of the emergency be in the hands of. at least 10,000 children — : - . 
| dn excess of those for whom shipping: facilities are currently: available. . ‘The plan 
_,. is designed. to facilitate. evacuation: of children y Peganilers: of their nancial 7. 
Pa ae circumstances. oe A - 
ee - The new regulations ably. only. to children under 16 years s of age. who seek to Sahee 
a Cg enter the United States to escape the dangers of war. The regulations authorize . 7 
ne issuance of visitors’ visas to such. children. upon a. showing, of intention that ney ye 
. will return home upon the termination of ‘hostilities. ee ee ee 
-. ‘Under these precedents it: seems to me ‘clea that the fie chat ihe ay 
.-~ applicant for entry desires to remain within a possession. of the United bat 
_ States for.a contingent period which he cannot control or predict is. ~ 
not. enough to exclide him legally. from the statutory classification of . | 
-. “alien visitor.” Referring again to the regulations : on child refugees, - 
one might object. that the duration of the present war is unpredictable | 
7 and that since it may ‘possibly last a conbary visitors “for the duration” «. 
- cannot be considered “temporary visitors.” Yet:the: Secrétary: of. State woe 


and the Attorney General have not. pee that this possibility must 


: exclude application of the § ‘visitor” | | category: From Aristotle to’ im 
‘Cardozo it has been observed. that in social problems the. certainty, of 
mathematics cannot be achieved. If. those i in whom power to act on - 


behalf of the Federal Government. has’ been: vested are reasonably — 
persuaded that certain conditions which now exist are temporary rather 


. than permanent, then it is only fitting and proper that, they. class as. 
- temporary. visitors. those aliens who- seek permission to remain. within 
these island possessions of. the United States during a: period when | 
their presence 1s: ‘urgently: desired oe the local | naval eae civilian tes 
| authorities. 2 an 


“(b) , There pas finally, fox condideration thé jyaestion hither ae 


_ . : | ‘any. applicants for temporary entry. permits who have pending applica- es 
~~ tions for immigration visas must be. excluded on the ground that the 
nee pendency of such an: srphostien is ingonifatible 5 with the ae of on 


a “temporary visitor” status. | 


. J ami of the opinion that no ‘such legal consequence is. attached. to | . as. 
oe the ‘act: of applying for.an immigration visa. This view is in accord. ee 
S| with a series of decisions of the Federal. courts holding. that a person veers 
oe may it im good faith, apply for, and become. entitled to receive, a, visitor’ go oi 

visa even though the applicant has a conditional intent to acquirea . 
= more. permanent status if the: law permits.. “Thus, in the case: of : hee 
Ce ee Chryssikos v. Commissioner of Immigration, 8 Kr (2) 372, (C. CA Qari 
so 1924), the decision of the Labor Department excluding't the relator Boni ee 
= aay as a jnereny matter, on. . the ground: that she had testified that Wig ae. 


~ 


ri oh. ; 
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ae ee 2, 1941 


: she: wanted tio ‘stay in the United States permanently, v was ee in. : 
- habeas corpus pr oceedings. The court held that a desire to obtain. the oe 


oe right of permanent residencé did not evidence bad faith in applying 


: . 2 fora temporary. visitor’s permit, and that the exclusion cf the relator: _ 
7 was therefore not: legally justified. . Da, 


Again, in the case of United. States a Cora: 13 rR (ed). 238 
‘ (D. C. 8. D..N. Y., 1925), the decision. of the immigration : authorities 


to exclude an. alien. claiming: a temporary visitor’s status, on the ground 


| that, he hoped. later to- achieve a -quota- exempt. ‘student- -immigrant 


‘ ~~ status, was reversed “by the court, on. ‘the le guthionty of. the a. 


a e "case. The court. declared: 


\ 2.85 


es ae = ‘His exclusion. was. ‘unjustifiea as. a Panties of Law, because the statute. | oak 


_) gives him. a pr esent right to. enter. as.a temporary visitor, and does not. authorize 
: _the immigration authorities to exclude. temporary visitors. ‘simply: because they 3 
intend to learn’ our. language and qualify themselves for admission to our colleges : 
and univer sities. - Whether this alien should. be ultimately permitted to’ remain 
and pursue his studies. in Stevens: Institute is a. question which. does not. arise at 
this time.~ It is’ sufficient that: he is: now entitled to. enter as a temporary visitor. 
The ease cannot in’ principle be distinguished from. the decision of the. Cirenit - 
: Court. of Appeals’ in this cir cuit i in a aes v. Commissioner of omen 
(C.C. A.) BF, (24) 872, p. 235.) : 3 , gs . 


To the : same ‘éffect i is the ledision: in 1T nited: ‘States v. . Reimer, 10 F. 


Supp. 992 (D.C. 8. D.N. ¥., 1985). 


Tt is not intended, of course, to. ‘express a view on he ‘quiestion: wae 
| fact) which arises in every case as to. whether the applicant, for: ‘per- 


mission to take. up. temporary residence i ina given Territory or in- 


: sular - possession ¢ of the United States intends in good faith to assume a 
merely temporary residence'there. C fa United States v. ‘Cae 


, of Immigration, 18.F. (2d) 943 (D. ‘Oss. D. N.Y. , 1925) ; Ba parte as 
> Menaregidis, 13 F. (2d) 392 (D. CG. 8. D.N. Y. , 1995) ; United States ve ere 

 Karmuth, 28 F. (2d): 281 (D. C. N. DN. Y:, , 1928). All that is here - 

asserted is. the proposition. which the absence of legislation suggests 


and which the decided-cases make perfectly clear: that application — 
_ for an immigration visa to enter the United States is not inconsistent. 


. with ¢ an: intention that-an interim. visit to a designated Territory or. 
"insular possession shall be merely’ temporary, and does’ not legally 
| aH ae preclude the applicant from the Pane of oo accorded to 
pers other temporary: visitors — : 7 : BS BI Ra? 


- Other. special peteioane viel: may raise. legal: ciiestiond’ as toe: 


7 the scope of the authority. of the Governor to admit nonimmigrant 
aliens to the Virgin. Islands in emergency cases will be considered | as. 
ae ” sey. arise, ee submission. of the facts to the > Department. ae 


*Hisvon L Joists,” | a 
a ee the Interior. a 


pit Cas. Acting. Solicitor: 


| 326. “DECISIONS oF ‘THE DEPARTMENT. or THE. INTERIOR Dery, TED, 


MARION NATIONAL. MONUMENT, FLORIDA 


Opinion, Tune 24, 1941 


- e : Narronat, Monument —J URISDIOTION REVOCABLE License. ae {3 | 
Authority: of the: Secretary “of the Interior. to prohibit. activities SE city guides . oor 
on ‘the. grounds of the. Fort. Marion National ‘Monument, Florida.» Held, ie ; 
. regardless of whether the United. States hhas exclusive or merely proprietary Bi tee 


: sonar OF CITY GUIDES ON THE GROUNDS OF THE FORT a 


jurisdiction over the Fort Marion National Monument in St. Augustine, ~_ 


ee the Seeretary of the Interior. has. the ‘authority. to prohibit guides ok he 
licensed by the city from Soliciting ‘on ‘the monument grounds,: including: that. : 
, area occupied, used and maintained by ‘the city under a Tevocable license re 


granted by the Secretary of War for street and sidewall purposes. 


i wt 
; nan 


My opinion. has’ been ae relative 4 to. “the: ineriy of: f the ae 


; ~ Secretary of the Interior to prohibit. guides, licensed by the City of 
_ St. Augustine; from. soliciting on that-portion of the Fort Marion ~- 
ee IN ational ‘Monument; ‘Florida, which: the. City, under a revocable li- ~ 


. -cense: granted by the Secretary of War, is ‘authorized Ko ocrupy; use 
: and maintain for street, roadway, and sidewalk purposes.” | 
‘It appears that the United. States acquired. title. to the land i in ques- 


tion from Spain by. treaty, January 24, 1818, and that: said land was _ 


reserved for. military. purposes March 23, 1849, By a “deed of ces- 


oD sion” dated September. 4, 1893, the Governor of: Florida ceded-exclu- © 
sive jurisdiction over s anid. land. to the United States, describing jtas 


the Military. Reservation of Fort Marion. On J anuary 8, 1908, the 


. Secretary of. ‘War, who at the time was. administering the area, exe- 
tuted a license, revocable. at. will by: the ‘Secretary, authorizing the: 
City of St. “Augustine “to. occupy, use. and maintain for street, , roadway, , 
and. sidewalk purposes” certain. described ‘portions of land. _ By a | 





Lepr Crry ‘OF ‘Saint a psaaeae ORDA: is ay ented. a. neenaes revocable at 


| will by the Secretary of War, to- occupy, use and: maintain -for. street,. roadway, : ‘and side- .° - 


ps walk. purposes, all. that portion of-the United States. Military. Reservation. ‘of Fort Marion, - 

> in Saint Augustine, Florida, dying. between the tracks of the Saint Johns Light and Power . 

Se Company. (as. shown . on the map. hereto attached) and the fences now existing around the ae 
“private: grounds. bordering said’ reservation, with | the exception of the ground attached 

» to the so-called ‘Sergeant’s’ house built and owned by the Government. in the: Southwest: ee 

_ corner of the reservation and the Douse thereon : subject to. the following provisions and toe og 


conditions : 


eeu. —That. said Licensee shall eonsiruet anit ‘maintain. a roadway at Jeast: eqantpaige: F é ee 
a. (25) feet in width along and outside of the tracks. of the. Saint Johns Light and Power _ a . 
oe Company ; said” roadway to be provided with a hard and smooth, “surface, and. to. Me ate 


: all times maintained. in. good. repair. and condition: 


wot me —That all portions of the. ground - herein . authorized. ‘to be. 50 “aged by. aid: Ticensee eae ck 
oa that may not be. needed for roadway or sidewalk purposes: shall be always kept J in a neat a 
.. and-parklike condition, either in-grass or shrubbery, or both, | ieee 
Pie 55 NE —That the construction of a roadway: and: sidewalk, and the maintenance of the. et te 
- same: and of the other ‘portions: of the reservation included. within» ‘the grounds herein ~~ 
», authorized to. be used, shaJl be: under the supervision of, and in the manner directed by, oe 


| | the Engineer Officer. of. the United States Army in charge of said reservation, \- 
MA —That said licensee shall prevent any. Pur rher centr oeenment upon said. reservation 
by Pe Parner. ae Pin tte pa fe 


er 


as ge) Pera FORT MARION NATIONAL MONUMENT See ee eee 


une 2h, 1941 


7 ; ee dated: POciters 15, 1924 (43 Stat. - 1868); a idee this i tees 
~ authority of the. act. of June 8, 1906: (34 Stat. 225), ‘the President de- a: 


_. elared the entire area of Fort Marion Military Reservation, with the © 


historic structures and objects: thereto appertaining, to be a national ~ .” : os 


ne |. ‘monument, The administration of Fort Marion National Monument: mee 7 


a - -was transferred from: the Department, of War to. the Department of 


~ = the. Interior by Executive Orders Nos. 6166 and 6228, dated June 10, ae : a 
+ 1983, and July 28, 1933, ‘respectively (5 U. S.C. see. 132 note), under: - noel 
me authority of the act of March 3, 1933: (47. Stat. 1518, 5 U.S. C.-sec. 128) 


_.., ..T have not been requested for. an.opinion, nor. is there any need here Se? e 
nae to determine, whether Fort Marion National Monument ; is. still within: ee 


= the exclusive jurisdiction ofthe United States or whether, because it is. tee 
“NO longer used for. military purposes, political. jurisdiction has. re=. 0. 
-_—* vested i in the State of. Florida.. In. either event, Iam of the opinion : ee x 
- that this. Department: is. authorized to ‘prohibit. the. solicitation | ac~ ae 


. tivities herein involved... - eae 
The grounds and the buildivig gS of the Fort Marion National Méniz: Re 


~~ ment are owned by the United States and the monument.is maintained = 
oa and supervised by the United. States ‘Department. of the Interior: for ae, 

the benefit of the public.. It has been held repeatedly that even when a en eatae 
_ |. State has political jurisdiction over lands owned by the United. States, 


ie the. 19 ederal Government, may; nevertheless, use and regulate the use: : Sas 


—.- of such lands without. embarrassment. from. the State. Campfeld Ve 
~~ ” United States, 167: U. ‘S..518, 525, 596; Utah Power and Light Co. Ve de 
United States, 243 W. S..389,'404; ; McKelvey v. United States, 260U. > 
i = 25, 853, 359; ‘Hunt v. United States, 278 U.S. 96; ; Surplus Trading Cox te 


at uv. Cook, 981 U. S. 647, 650; James v. Dravo, 302 U. G.184,141,142, 0 
Inthe Hunt case, supra, it was held that, when : necessary to protect: 2 


; public land from damage, Federal regulations’ respecting: the killing: oc 


of deer in a national reserve prevailed over State game laws which, 


7 a “squarely | conflicted ‘with the Federal regulation. - cei fe Noh. Babcock, a 
Nee Oh F. Supp. 519, reversed on other grounds, 99 F. (2d). 738. It has alse. ges 
a ~ been: held that State: police: regulations with. respect. to. the use of oleo-- i 


. margarine, which conflicted: with Federal regulations governing the- Pe . A 
internal conduet of a Federal. institution, that is, the use of oleo-... 0 


< : margarine i in a soldiers’ home, was inapplicable, notwithstanding the: o ; = 
fact that the State had political jurisdiction. over the area. Ohioy.. >. 


- - Phomas, 173 U. S: 276. Tt has been held, moreover, that the. State- : a 


; = : : ‘police regulations did not apply to a post road. a Federal instrumental- " i . . ; 
. «ity, where the State police regulations” conflicted: with the, ‘Federal. sy: 


, regulations covering the same subject’ matter—that is, the qualifica- oe 


pe sons 48 a driver emplayed by. tt the Post Office a sa to: drive a. a 2 — 


ae a ee 


ioe aaa | 
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: : Government eae over a post road 3 in Maryland. J ohnson v. - State sof 
a Maryland, 254 U. 8. 51. | 


. Since the Fort: Marion National Manunent | isa . Federal i aici tutien 


<5 — or. instrumentality,: operated. by. the. Federal. Government. on Federal - 
“2S dend,it- appears, in. the light of the above-cited: cases, thatthe acting: 


OF. the’ Interior may, if he finds it: necessary for the “proper govern-- — 


: i‘ ment,” “protection,” or “maintenance of good order,” prohibit the. 
eas solicitation: by city guides on any portion « of the Fort Marion National 


Monument area.. Act of March 2, 1983 (47 Stat. 1420, 16 U. S.C. 
“secs, 9a, 10a). “In brief, the Federal Government's. power to. govern 


‘i : o its institutions and the use of its lands is supreme and-when. State or » 
ve oe regulations conflict therewith Federal regulations control, 


It is not believed that the: revocable. license which. authorizes thie 


as: _ City to: maintain and use’a street on the Fort Marion Monument - 
eee grounds takes the street: area. im question: out of the general rule stated — 
.. above. Such licenses are permissive only ‘and are subject to revocation — . 

- .. for reasonable cause. United. States v. Colorado ‘Power C 0.5 240 Fed. 


217, Accordingly, if the City were to persist in using the eirest in a 
“manner which interfered with or embarrassed the Federal - Govern 
‘ment: in its regulation of the monument in accordance with the pur- 
poses: for which it was established, the Secretary of the Interior would 


_ be-warranted in revoking the City’ s license and prohibiting its further 


‘use of the street. Should the City, therefore, refuse to cooperate with - 
“respect to the activities:.of its guides on the strest area, in question and — 
take the position that the terms of its present. revocable license are 
- broad: enough to authorize. such activities, then the most feasible. pro- 


ah a cedure, from an administrative standpoint, would appear. to: be. the- 


: revocation’ of its: present license and the issuance of a. new. license 
| ‘expressly prohibiting such activities. c 
~ In my opinion, therefore, Paes of irhother | the United States oy 


2a cs exclusive or merely: proprietary jurisdiction over the Fort. Marion | 

“National Monument in St. Augustine, Florida, the Secretary of the — 

_ Interior has the authority to prohibit guides licensed by the Cite. 

ee ike from: soliciting on the monument: ‘grounds, including that area oc- 

ee a ‘eupied, used and maintained by ‘the City tuider a revocable: license 
eas granted by the Secretary of War for street and sidewalk purposes. 


It should be indicated, however, that. such authority stems ne 


fe. and must. be i in ‘accordance with the act of August 25, 1916. (39 Stat. 


“B88, 16. Uv. ‘Se Gu:sec. 3), the act of March 2, 1933 (7 Stat. 1420, 16 


| : = ~ U: S, C, secs. 9a, 10a), and the act-of March 3, 1933 (47 Stat. 1518, 5— 
U.S.C. see. 128 (a) (c)). The Judge Advoente General’s opinion 
7 ore October 2 28, 1930, cited i in the National Park Service letter of f Angus ie = 


2 ee “ALAMO. TRON “WORKS (ON: REHEARING) ie a coe oe 


June 2, ‘1941 


- ' : a 30, 1940, mbit : iarefiee’ i construed: in the Tight « of lise statutes os, a 
BS which. alter: the statutory authority for: the issuance: of f regulations). oe 


ee in so far as national monuments, are. concerned. 


—*. 


ee Assistant i Seoretary. 





ALAMO TRON WORKS: ; (ON REREARING) 
pee | Devided: Sune 2, 1941 


2 yea ret DaMAdus—-SuRstAWTIAr, ‘PorvorMANce, 


Ws -C. ‘Musinnrseatiig ee oe bn) cee ee rt eee 


OA contract for materials: provided for delivery by: a. certain date and | for the a 
_-.. assessment of liquidated damages at the. rate ‘of $5 per. day for: delay AM 
ee ae performance, All of the materials except certain bolts, having. aivalue of 
oe BE ‘percent: of ‘the ‘total’ contract. price. and not. essential in the use. of: the i “ = 
ee remaining» ‘materials, were delivered by the date fixed.. Held, that there a 
was. ‘substantial performance of the contract. within’ the. time set and. that an 


_ liquidated . damages accordingly. should. not be assessed. 


Bonmw, Acting Secretary: 


On: November. ea 1939, invitation. tae bids. No: A-46 820-A- Was’. oe ; 


issued for furnishing bolts, ‘nuts: and’ structural. steel shapes’ and > 
plates under. schedule No. 1 for the Colorado. River ‘Project, Texas. 


The: invitation: for. bids. provided for liquidated - ‘damages | at the oe os 
rate of $5 per day for: failure to make shipment. within 30. calendar — era 
: days: after the date of receipt: by the contractor of notice of award ~~ 


--. of the contract or within the’ period of time specified byt the Bide =. 


oe iE: ereater than: the said number of days. - = 
~The Alamo- Tron | Works, in. its” bid ‘dated. November, 9, 1939 


agreed to: make* shipment: from . ‘Houston, ‘Texas, within 30 ‘days ae | 
after. date of. receipt. of notice of. the. award of the contract: This 9 


a “bid. of $288. 20 being the’ lowest | as to price the bidder * was: notified of — ar 
2S “the award of. the. contract. ‘by a letter dated November 23, 1939, ©.) 
~~~ which was received. by. the contractor on November 25, 1939; ‘hus - oe 
oon fixing December: 25, 1939, as the shipping. date under the. contract. 


oo Shipment, consisting of all the material specified. in, the contract. oe oes 
<< excepting 192: high tensile bronze. bolts: with a value of approximately oe 


>. 6 percent: of the contract sum,. was. made from Houston, Texas on De- 
-.*) Gember'23, 1939. . On February 18, 1940, the contractor. made shipment. 
=~ of 189 of the: bolts front“Houston; 'Bexas. On. February 28,1940, the =~ 

| ee remaining three. bolts. were ‘mhailed from. Chicago, Tilinois, by. parcel -” 2 
eo post: by the manufacturer pursuant. to directions from. the contractor Pe a : 


a and these bolts were e received ¢ on. March Lt, 1940. 


SS BO, 2 "DECISIONS oF THE DEPARTMENT oF. THE INTERIOR ‘srr. De 


The acne officer, in. Tis findings dated ‘April: 16, 1940; bee . - : 


} ae ‘| a “auded that the mailing of the final three ‘bronze bolts, fon Chicago, a ; 
.... Jlinois on: February 28, 1940, ‘constituted performance by the con-- 


- = > tractor of his. contract obligations ov that, date and; accordingly, that 
“>. “there was a: delay of 65° days in the completion of the contract, for 


-» which the contractor should be assessed liquidated’ damages. “The es 
. Jiquidated damages resulting from these findings would amount to. ~ 
oe. $825, exceeding the contract ‘sum of $288.20 by $36.80. These findings 
SS Were, sustained on appeal, ina deoarnciial decision dated December oe 
go, 1940, | Ca el 


ao a Totion For oa of the previous iting t ‘the: coutmttoe c pe 


ot alleges that, as a matter of law, the provision in the contract: for liqui- ~— 


dated damages, should have'been construed as a provision. for. penalty, — | : : 
that the misinterpretation. by the contractor of the drawings attached) 


oe BO, the contract constitutes a legal excuse for delay, and that, delay is. Ba +: 
oo also: legally excusable because. the United. States. suffered no actual 


LF damages and that:the Secretary erred in finding that the contract was: ee. 
~~ not completed until February 28, 1940, - - 


It appears. that. the. liquidated“ damage ‘idovisloins of thie ‘eontraet = a 


oo  omMay, as’a matter of law, be-provisions for penalty. ‘The contract. called - | 
f°) eS TOr: delivery within 30 days. The contractor states in his. brief “that. ° 
even 30 days after the specified’ bolts and nuts had been delivered they 
were still not: needed and had ‘not: been. ‘used, for. the job- had. not. ~ 


. progressed to the point where there was any necessity for the bolts and. | 
nuts.” In: order for a provision for liquidated damages to be: valid 
there must. be a reasonable’ relation between the. liquidated damages 

~ assessed. ‘and: the probable damages. which might be expected to follow: 
a breach. Wise v. United States, 249 U. 8. 361; Kothe. v, O. Taylor 


 Prust,; 280 U. 8. 224; 16 Comp. Gen. 344, 345; tT Comp. Gen. 466. Tf at . 


+ 2 the time the contract here in. question was. ‘exoouted. it was apparent. ees 


-. from the progress of the work on the project that the materials involved - 
-could not: be used for 100 or more days, it would appear that there was. 


no reasonable relationship between the liquidated damage provisions e 


-. and the probable damages which the Government might suffer from. 
-- any-breach not extending beyond this 100-day period. Inasmuch, how-.. 
ae “ever, as. the facts with respect to. this matter are not definitely estab- st 

ee lished, these findings.are not based on this point. fees a 
: | “While it is. regrettable that: ‘the contractor misinterpreted. the’ draw. : 


ea “Sina; it is not believed that such a mistake i Is a legal. excuse for. delay oe a 
oh OF nonperformance..: There is no showing that. the Government: Lr 
OF io cepted the bid with knowledge of the mistake or that the discrepancy hag 
in the amount. bid as compared with other bids for the same parts was. - ae 
oe 7 eafielent to. warrant: a eg of notice to. the Government: of the ee 
ec oes mistake, © - ee, PI she - 


sn. % 
a... 
. 
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duly 1}, 1944 


| “The Fact that tharé were no actual demene would not be ‘miiterial : ae ce 


ante there was an actual breach of contract covered hy valid: provisions ; a se 


for liquidated damages. 


This leaves only the cots of tiine eof perforniance of the contract.’ oe 


| Tn previous findings it was held thatthe contract was not completed .. =. 
°° ‘until delivery of the final three bolts (valued at: approximately Oe. 
a cents), notwithstanding: the fact that-the. bulk ofthe material, some =. ~ 
» 717 - articles. valued at: ‘approximately, $288, had been delivered: Ts 


. - appears also that the major portion of these materials could have been oe 


oe installed and. used without the bolts in question. . The contract included. oo a 


. parts 11, 12, 18, 19, and 20 of schedule. No. = i and it appears that. the se co 


| | : : materials included 3 in. parts 18, 19, and 20. could have been. completely . 
>. Installed. without the materi als fncludéd: in. parts ‘11 and.12, and with- 


-out.the bolts in question. Any addition to these circumstances, itis). 


noted that the inspector. for the. Government. accepted. the materials | 


‘Since ihe: order was 3 Sibstantially, complete, the. contractor was: authorized to a 


. = make: ‘shipment on Government B/L No, I-813133, with the understanding, that. 
bronze bolts, should pe. provided. to meet ‘specifications, subject, to Inspection, after er 


eppment, and at no additional cost to the Government. 


In these circumstances I consider it proper to find that ine éGntrabt: 


ee covered ae the contract: within the 30- Oday = aod in \ his Teport oe 
= that: erga? aes 


was substantially. completed within the contract period and that the ; a 
contractor need not be charged with : any amount as Tiquidated damages | 
ae for delay in delivery. of the bolts in question.” 


oe. _ Accordingly, the. administrative finding of. f December : 30,. 1940, is 4 
vacated, and the findings oft the contracting: officer are reversed. : 
nay sete ge wd eee ee eee a ; 7 Prior Decision Vacated. ; os os 


‘ rare ve deere a 


"AUTHORITY oF THE SECRETARY. OF. THE INTERIOR 70. 
ae ‘WITHDRAW PUBLIC LANDS | : 


| Opinion, uly ih, 1941 , 


“Puno Lans—Panswent's a “WiraprAwat Powsn—Srommrany OF THE’ ‘INrmron— eee 
_EXerorsn OF. PRESIDENT’ 's POwsEEs THROUGH. ‘Heaps OF EXECUTIVE DEPABTMENTS.. aa fe ae ioe 
"The President is authorized by the act of June 25, 1910 (36 Stat. 847,43 US. 0. 
ee 141-8), as amended by the act of, August 24,1912 (37 Stat. 497), to. with- ee eg 
3 ee public lands of the Unjtea States temporarily ‘in aid of legislation or = 
of "classification. or. other public ‘purposes and’ has inherent. ‘power, apart-from 


8 a these statutes, to. make permanent reservations of public lands for’ Federal 


_. uses. The: President, . with’ certain: -exceptions, may: exercise. his. powers is coe 

. ~ through. the various heads of the Executive Departments of the Government. . » ae 
Since the administration of the public lands is vested. in the. Secretary ofthe =... - 
- Interior, the powers of the President relating to the withdrawal of, the 2 publie eee 


_ _ lands may. be exercised. by the. Secretary of the Interior. = ae 
| | 5982124524 ee ea Me 
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rhe Conn, Actirig Solicitor: ian LA Ey ee ee 
ee You: [Secretary of the Interior 1 ie eee ‘that L advice Shia ae 
iz concerning your authority.to sign the orders of. withdrawal of public ye 
~~ lands: which are: coneuendy being submitted to ‘the President for hie a 
signature. cas a, ae ee 


It is my ‘opinion thiat: you have eel Ae ca: 2 Sie give ae 
The: power to withdraw public. lands. of the United States tampb- 2 


Siete o sasily in aid of. legislation. or. classification. or for other. reasons has. oe 
_ «been: specifically vested in the President by the act'of June-25, 1910 (36. 
— Stat. 847, Title 48, secs. 141-8, United States. Code), as faraedded: bye 

the act of August OM, 1912 (37 Stat. 497).° The President, moreover, : 


has inherent power, apart from. these. statutes, to make. permanent : 


- reservations. of public lands for Federal uses. Opinion of Attorney . 

- i General to Secretary of the Interior, dated June 4,1941. The question - 

© then is. whether these powers, which are fundamentally vested in the — 
| _ President, may be exercised by the Secretary of the Interior. : 


‘In general, it may be stated that the President, with certain excep- 


“iene not pertinent here, may exercise his powers thr ough the various 


s . 


heads of the Executive Departments. of the Government. - Wilcow v. on 
Jackson, 18 Pet. 498, 512. This question was exhaustively considered 
. by the ae General, and - in xe Op. ad Gen. 458, it is. stated 


tae (p. 479): 


J trust: enough TAs peer ‘said,. “However; to. establish’ the general ‘pouition, that, ; 


; in their executive acts, instructions, and. orders, the. Heads of Departments “speak st 
-. for and in the authority. of the President ; that, if the act be within the lawful 


jurisdiction. of. such Head of. Department, ‘the direction ‘of the President is pre- 


_. sumed. in law ; that whether to: name the President or not, in a departmental order, ; 


ie ‘becomés; in’ “most : ‘cases,- a matter : of: discretion, judgment, or taste, according: ‘to 


the. subject. matter ; that, if he be named, itis. for emphasis or enfor cement, rather 


- than. from necessity; that, ‘whether he be named or not, the act or order is to.” 


have legal effect as, by construction, the act or the order of the apr eme executive 


| authority, civil and military, of the United States. 


It also appears from. this opinion. and: decisions of the’ cours: that 


oR ae need. be no ‘specific. authorization to. enable the heads of depart-. ti 

ments to exercise the powers of the President. concerning matters prop- | 

erly within:the jurisdiction of their. respective departments. In such aS 

~ > eases the authority and direction to act is presumed. United Statesv. 

ie ° Watkins, 22 F. (2d) 487, 440; Maresca v. United States, 277 Fed. 2, a 
ae 85; Northern Pac. Ry. v. Mitchell, 208 Fed. 469, 472. oe | 


“The furiction of. administering the public. Jands of the. Unit ke 7 ‘States o : 


a ; is conferred-on the Secretary of the Interior by st statute. Title t 5, isa oe: 
i aa United States Code, provides: a ee | = 

a “The: Secretary of the Interior is char ged with the supervision of public b business * : : 

eae 3 “yelating to the following. subjects: Eh Ca eae re a. 

eae Bee “The ¢ public lands, , including 1 mines. 


-s wees — AUTHORITY. TO. “WITHDRAW. --RUBLIC. ‘LANDS | aes Bec oe 


me. uly Ly, 194h et ee ee 


| | : ‘Alsou see “Title 43, secs. 2. and 1901, United States one “This ation : oe : : | 
ee ue authorization ‘cludes authority, over “the’ acquisition of rights 1 in the as eo 
ered public lands and. the general care of these jands.’ eas » Cameron V. United poe 


ee 


304s Knight v. U.S. Land Association, 1420. Ss. 161, 171, 181; 5 United eo 
States v. Schura, 102 U. 8. 378, 395. ee a 
~. It follows from. the» foregoing: that the powers. ‘of a President © hi 


a spelatine to the withdrawal of the public lands cl be exercised by the. eS 


ety ioe Secretary of the Interior. eS 
“The courts have consistently ndopied: thie. view. ‘chat the ‘Secretary a 


of the Interior is authorized to withdraw. ‘public. lands. Northern a 


 Pae. Ry. Co. vi Wismer, 246 U. 8. 283, 287; Chicago, Mi. & St. P. Ry. v. os 
United States, 244 VU. S. 851, 356, 357; United States v. Me orrison, PAQ 


eee 2 US. 102, 219; Wood v. ‘Beach. 156. U. S. 548, 550; Riley v. Welles, tage ode 
BA U. S. 878; Bullard v. Des Moines Railroad, 192° U.S: 160 12s ee 
oe | Wolsey v. Chapman, 101 U. S. 755, 768-770; Wolcott v. Des Moines, oe sD 
“Wall. 681, 688; Wilbur v. United States, 46. RF (2a) 217,219 (aff’d, Ooo. 

LBs 414); ‘Stockley v. United States, 271 Fed. 682: ‘(rev'd on other; 

- > grounds, 260 U. S.. 532). All of these cases involved. the validity of 
ne. orders of withdrawal issued by. the Secretary of the Interior: Ineach. | 
~~ case the withdrawal was held valid on the ground that the act of the ere, 


> Secretary of the Interior © was, in legal: contemplation, the. act of the. hee 
President. - ‘This has also been the’ position previously taken by: this ag Foe 
oe Department. Daniel P. Nolting, A. 17184, January 28, 1933. . ee ee 
/. In my. opinion, accordingly, you are vested with authority to ‘Sin ee, 


- & the orders of withdrawal of public: lands which under a pra tit a ms 


me — submitted ‘to-the. President. for signature. - eo 
AS pointed out, however, your. authority 3 in this’ regard i is. baced Ohi 5 


ae eT a presumption that the President, has acquiesced i in and directed its : 
bos exercise Since the. Secretary of the Interior has-in the past’ exercised, ae te 
*. the power in question’ only.in ‘isolated instances, there has been no. . > 


| occasion to make explicit the authorization. implicit ; in this presump- eee 


— tion. [fin the future. this power is to. be exercised. generally, I believe ey s 


it would be: desirable. to have the President execute an order authorizing’ ak oar 


pnd directing you to sign withdrawal orders. I. have, therefore, pre- ~ ee 


. | pared and am attaching a draft of such an order? for the President’s s a 
: signature and i a . transmittal letter to the President. for oe signature. ade 


oa “1 Bxetutive- Order’ No: 9146, Saprili 24,: 1942 ca F. R. 3087 ), amended by Wxecutive Order ; a oe 


7 No. 9337, April 24, 1943, (8F. R. 5516). Cd] 


_ be et . * ¢ e: 7 wt FT . ose oS bee a ; ot : 
i 


oye ms | DECISIONS. OF THE DEPARTMENT OF THE INTERIOR | (tT abe 


_ AUTHORITY TO REQUIRE EMPLOYEES TO REIMBURSE 
- GOVERNMENT FOR DAMAGE TO PROPERTY 


Dot oge 


Opinion, Tuly Ly 94h 


Peppear, EMrrovers—DaMacn TO Govan ment Prorenty—Pnocmpuin FOR | BXTORCE ge 


MENT OF CLAIMS’ BY Unitep STATES. 


Me a ie “An administrative officer is. without authority to require ; reimbursement; ae a7 ; 


ee by withholding compensation or otherwise, from an employee for damage to i . 
ae.  Govemmibeat property caused by. the employee’ g. negligence, ‘since: an. officer or RY 
ake employee may not. be administratively deprived of his. Jawful compensation, Ss 
oe and is.as much entitled to his day in court: as any other citizen against whom 
2 * the’ United States ‘may assert aclaim. The appropriate procedure is to. refer ae 
 gueb ar claim to the Department. of J ustice for action’ if a peas for ‘Payment 3, -37 = 


| : is unsuccessful. ag ae 

© Graxas, Assistant Soliciton: oe , imc, tgs OE 
This is with reference. to Acting ‘Cominiaaoner Bahore's: ‘memo: 
randum for the Solicitor, dated. September 16,1940, concerning a colli- 


4 slon on. December: 4, 1938, between a Bureau of Reclamation truck and 


a truck assigned 7 the. Tadian Service, which appears to have been. 
--eaused by the. negligence of the latter’s truck driver. The question — 
presented i is whether. the United States should. seek to obtain, redress : 
. from ‘its employee for the damage suffered to its property. pba i 
The following is quoted. from an opinion of the Athorney General, . 
dated March 25, 1941, addressed to the desig 5 of fe Sereuarss co . 
ing with a similar question : ute: eta © 
The’ Acting Secretary of enouare: in his letter of. ¢ February ¢ 5, Teanesed ; 
my opinion. “whether. the Secretary of. Agriculture, in taking’ disciplinary. action : | 
oe against an employee of this Department on account of the employee’ S misconduct, | 
_- can. properly require the: employee. to reimbur se the Government for a ‘payment | 
.Inade by the Government to. alae person for Property. damage resulting 2 
. the employee’ S. négligence. an . : Seu 


a. By way. of illustration. he cited the. following case: “An employee ‘making - an > J 
A _ official trip.in a Government car became intoxicated and collided | with : a ates ee. 


/,Ommed, vehicle. * * ¥*> 


. In the absence of. statutory authértty,. express’ or implied, an ee or ‘employee ae 
of the Government. may not be administratively deprived of his lawful. compensa- ~~ 


oes ; tion. Speaking on this s subject 1 in- : Corcoran v. United ei 38 ie ‘Cls. 341, 345, a ee | 


ee the'éourt said: 


“Two things are essential to. die an officer of. his statutory ¢ ‘eonipanisations: . 


ag “The 1 first is. that the power so to. do must be. lodged, directly or r by. aie s im. any 


- plication, in some official hands *- wae 


ae _ See also Smith v. Jackson,. 246 U. 8S. 888; MoCarty. Coe, SF; (2a) 609, Cert. Denied, - ae 


oat 270 'U. 8.652; MoCard v, Pence, 18 F. (24) 800; 34 Op. A. G. 517. 


‘The: act of December 28, 1922, under which the ‘daim was ‘aitusted fia re- i 


: - ported to the Congress does not. provide for reimbursement: by. the employee, and. 
“no statute charges you with collecting the amount. from ‘him. If it were tobe, 
- attempted the employee would, I think, be entitled to his day in court as in. con- | 
-. - . nection with. other: claims’ asserted by the United: States against its citizens. | th ee 
Aside from these considerations, it is not within the. power. of the head ofa’. 


i i" department oe enforce such: bse by administrative. action. save with the: - * 


Py 


: ere | PETTY, OFFENSES. oN INDIAN: RESERVATIONS - Scie es 


acquiescence: ‘of ‘the. employee; and the damage might be great, affecting hoth 


_ a seowace and d ability to. repay. 


See ee en ree Ee, as ; a ae 4 > 2 ie : : 
For. ‘the foregoing reasons it: is my. opinion that: there is: no authority in: the | 
es Secretary of. Agriculture to require an employee to reimburse’ the. Government for. 


 @ payment made in settlement of a-claim under the act of December 28, 1922, : : nee, 
... «, Of course, ‘the employee. may. be subjected to suitable re ayaa including. dis: ae ; 
fee missal, if warranted: . [Vol. 40, No.9.) - | : 


Although this opinion deals with the nndetien af ehethoe the United ? ; 


| + States: can. require ‘reimbursement, ‘from. the employee for payment os 


. : _-made for private property damage, whereas in the instant case thet 
2) question is whether:the United States can require: reimbursement from ee 


_. the employee for damage to’ Government: property, there appears to e es 
. bé little distinction between the final results of the two situations... ho ea ae 


: ~~ both cases, the Governrient has suffered. a pecuniary loss. as. the result oe 


of the negligence of its employee. It would appear that in both cases - 


inthe absence of voluntary payment by the employee, the Government - nas 


ve _ cannot proceed administratively to collect payment for the damage 


by. withholding compensation, e This: does not rule: out. proceeding 2 


= to collect from the employee ‘in the sare way as. claims are brought — 


se against private ‘persons. who negligently damage Government prop- o 


— J erty. The latter procedure, . AS you may recall, is. first to request pay- md es 


-*- ment and then if such’ request is refused to transmit the. case to Des at 
meas : Department. of Justice. for appropriate action: = | | ie ge 
- There: apparently | ig no way in which, by a transfer Ge dane. the: ay 
ae Office of Indian:Affairs may reimburse the Bureau of Reclamation for - 


ie . the damage to the ‘latter’s truck. I suggest, therefore, that an in-- ieee 


_ formal request. for reimbursement be made upon the employee of the 7 re oe 
” Office of Indian: Affairs, and, if that fails, that.the file be transmitted 


to the Department of ‘Tasties for. collection in the Same manner.:as. ° oe 


other claims, if you Bisa stich - a ‘procedure | to. be “warranted. . ao 


| ee, 


q URISDICTION oF UNITED STATES COMMISSIONERS TO TRY - 
PETTY OFFENSES on INDIAN RESERVATIONS © 


Opinion, July 19, 194L 


> “Tspran RitsmevaT1ONs—JURISDIOTION - ‘OF: UNIrep Srares Goimatsstowin. 0 OVER. Pare.” Pee ee, 


- FEDERAL OFFENSES-—-J URISDICTION OVER) Perry. TRIBAr, Cre Oa pee. 


: UNDER Law AND ORDER REGULATIONS. 


The act: of October 9, 1940, “To confer: jurisdiction : upon. eertain. United States — 
‘commissioners to try petty offenses committed on Federal reservations” pros 
vides: an. alternative procedure for the trial: of petty. offenses. now within the ee i ae 

Fit jurisdiction of the Feder al district courts and therefore, while it: applies. toes 


~~. Such Federal offenses. upon. Indian reservations, the act does not apply. to 


: offenses | defined by: tribal law or the law: and order regulations of the. Ins : ae 
oe terior. Department, since. such. offenses are mot Federal: offenses: cognizable Tg. ee 


| - in a the Federal district t courts. 
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“a 


a Manoot, Bolictton:: i | pe tee | oe 
he Commissioner of Indian Affairs has requested. this office is. pre — 
ae pare an opinion as to the bearing, if any, upon law and order among 
ee Indians of the act. approved. October 9, 1940, “To confer jurisdiction ; 
upon certain United States commissioners to try. petty offenses com- 
mitted on Federal reservations”. (54 Stat. 1058). The Commissioner : 
ee. ‘reports that it was the informal opinion of this office while the act was. 
ee © pending in Congress that. if the act. were passed it would. be: without: ’ 
2. effect. except in matters already within the jurisdiction of the Federal. ~~ 
eos ‘district courts. » He calls-attention,: however, to the: discussion of. the =. *: 
es bill: on the floor of the: House indicating. that. some “members: of that Sets 
body did think that the Dill would include matters internal to Indian . — 
. °*» tribes not now. subject: to the jurisdiction. of the Federal courts: A _ 
a 4S formal opinion of the Solicitor is desired which can be distributed to. 
a the field officers concerned with law enforcement. among Indians. | 


Section 1 of the bill, which contains most of the provisions which 


7 ‘are significant to this question, pr ‘ovides that: 


ae any ‘United. States. commissioner. especially destgiiated for that: pur- : 
_ pose by the court. by which he was: appointed shall. have jurisdiction. to. try. and, . 
. if found guilty, to sentence persons. charged with petty offenses. against the law, a 


or rules and regulations made in- pursuance: of. daw,, committed. in. any. ‘place. over 
which the Congress has exclusive power ‘to legislate or over ‘which the’ United 


States has” concurrent jurisdiction, and. within the: judicial distr ict -for which. 


Such. commissioner was. appointed... ‘The’ probation laws. shall be applicable ‘to 
persons. so tried. before United. States commissioners. For the. purposes. of this 


_ © Aet the ‘term “petty. offense” shall. be. defined as in section 835 of the Criminal ~ _ 
“ Code (U. 8. G., title 18, ‘sec. 541). If any person char ged with such petty offense . © 


shall So. elect, however, he shall be tried: in the district court of the United States 


which has jurisdiction over ‘the offense. The commissioner before. whom , the - 
defendant is’ arraigned | ‘shall. apprise the defendant. of his right: “to make such 
“election and shall not: proceed. to try. the case - unless: the: defendant after being : 


So apprised, signs a written. consent to be tried before the commissioner. 


- Section 2 provides that an. appeal. shall lie from cases of conviction 


oy “by the United States Commissioners to the district court of the United oe os, 
States for the district in which the. offense was committed:: The sec- 
sé - tion also directs the. Supreme. Court. to “provide rules of procedure and = 
2 ge practice for the trial of cases before the Commissioners and for ‘appeals es. 
to the.district.courts.. = : a ae a 
ae Section: 3 ‘provides the. sondaed: ot corupensation: to the Commis: ne 
me -sioners for services rendered under the act. re er ee © day 2 
. .».. Section 4 directs that the act. shall not: be one as Necpedits cee ae 
S aiaidas the existing jurisdiction of United States Commissioners, _ 
particularly Commissioners for the national a) and Commissioners a 
in Alaska.. ae ee 
+. Seetion- 5- excludes. from application: of. ‘the act ‘the District of oe 
Moe Columbia. Lf Re gee ee 


ae 8851 on PETTY OFFENSES ON INDIAN RESERVATIONS ool ee 


J uly 19, 194d 


This act, in. my opinion, pr ovides an’ alternative Grocsdure foi ee ey a3 
Ona, of ‘petty. offenses | which are now within’ the. jurisdiction Eph ng A 


7 3 of the Federal district courts. It accomplishes: this by empowering the os < : . 
7 : ‘United States. Commissioners to try and sentence persons charged 
ae e with the commission of petty ‘offenses. on Federal reservations, ‘pro-— 


. vided that the defendant does not elect to be tried: by the Federal dis- . - = oo 
“trict court which has: jurisdiction. over the offense. ” The act does not — cre 
create any new. Federal. ‘offenses nor make ‘aby substantive chanige | in ike 


_ Feder al’ law.. 


~The purpose: and: thie § scope , of A act. are co wuhistakably: cevealed:; AD ie heey 
ths report on the bill of the’Committee on the J udiciary to the House +. 
of Representatives, which report incorporated letters to that Com- 
7 mittee discussing the bill from the Department of Justice. and the 
~ War Department. - The report emphasizes: the need fora more speedy 
and convenient. method of prosecuting minor ‘Federal offenses which, mo ee 
_ under existing law, must. be prosecuted in the. Federal district courts... ce 
Reference is aie principally to the distance of the Federal district = 
-eoarts, to. the necessary delay in. reaching trial, and to the. incon- 
venience, resulting. 5 to.the defendant and to the Government, ‘Similar 


e = * arguments of procedurak convenience are the burden of the letters of- oo 


~. >. the Justice and War Departments: (H. R. Report No. 2579; ‘76th h.Coriga-": ae 
a a ~ 8d sess.). Se 
“This intarpietation that thé petty offenses wevered iy the ace must = ee 
‘Federal offenses within the jurisdiction of the Federal courts 1S made ey 


7 a - “inescapable by the provision in the act for: election by the defendant . _ ie 


of a trial before the Commissioner. or. before the Federal district. court: ae 
which has jurisdiction. of the offense. Tf the offense i is not one within a 
the jurisdiction of a Federal district’ court,, the purpose, | as well as. A or 
- the provisions, of the bill no longer has application. ‘The function of = 
_ the United States Commissioner under the act is to relieve the Federal 
district. court of the burden of the minor Fame) to the advantage of all 2 “A PS = 


= parties 


2 fs The act: may, in niy opinion, be held 6 ) apply to ‘offenses’ corniditted me gle 

| - on Indian reservations, although the matter is not entirely. free from 
doubt. “My: reason is’ ‘that the:.act. may, be char acterized asa. general ee 
law.“ ‘as to the punishment. of crimes. committed’ in-any: ‘place: within e ee 
"the sole. and exclusive jurisdiction of the United States” and as such x oe 
it becomes applicable 'to Indian reservations under 25 U.S.C. A:see 
ONT, which section extends all such. laws to. the Indian country. ‘Itis — tie 
not necessary, cunder this. reasoning, to. determine whether-an Indian...” 
“reservation is a place, under: the concurrent. or exclusive jurisdiction eo 
ae the United States to which the act by its.terms directly applies, Too 
conclude that any white person or Indian’ who. commits within an. 
Indian reservation a Federal offense which” comes within ‘the pre. on 


oe pT as 
‘ 
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[Aes a definition of a petty. offense a for sich: ee is ae ei a in i 
. ina Federal district, court may. be tried before the United States, Com- 4 ee 


eu missioner, , provided. he consents to such procedure, 


‘However, : as the law relates only: to Federal . iter it jn no ca - 


=o. . . affects the trial and punishment of offenses defined by tribal law and. a 
— regulation. Such offenses continue to be tried. by the tribal authorities Ba 


~ and are not. subject to prosecution. before the Commissioner: or the - * — 


Pap Federal district courts.. ~The act, in my opinion, is.no-more applicable = me 


to offenses under tribal law chan it: is. to offenses under State: ue es 
~~ eommitted within Indian reservations. © —_ ae 
~My conclusion is the same in regard to offenses ieadad by the law and be ae 


ae order regulations of this. Department as such offenses are not offenses 
"over which the Federal district courts have jurisdiction: Section tof © 
mest the, act: describes the offenses subject to. the jurisdiction of the United: 
oe States Commissioners as “petty offenses against the law, or rules and fee 
soap regulations made in pursuance of law.” ‘This. reference to rulesand 
> regulations makes the. act applicable. to. violations, of Federal regula- ee 
‘tions which are made a Federal offense by statute. Thelawand order 
‘regulations: of this Department. have a: peculiar status. There isno. | | 
co statute, providing 1 in terms for regulations governing the conduct of. . 
“Indians on. Indian reservations or making violation: of such regula- eae, 
-. tions a Federal offense cognizable i qn. the Federal. district: courts. In. *: + oF : 

_-. the extensive analysis of the authority for these depar tmental law and» 


~ order regulations, set forth in my memorandum of February 28,1985, 
it was’ pointed out: that: these regulations were’ sanctioned by. con eS 


7 : gressional appropriations over 60 years for the employment of Indian sa 


: judges and Indian police and for. maintaining law and order on Ine - : 


os: dian reservations. The au thority for: the. regulations. was also found °— - 


“in the tribal. power over the internal relations of Indians on Indian aa 


Oe ec reservations, the Interior. Department. assisting i in this regard where. ese : 


ie tribal organization was weak. 


The: discussion of the bill on ‘the oor of the ngs of Representa eae 320 


-, tives on July 1, 1940, does indicate that two or three of the Congress- 
os men, participating i in ‘the discussion believed that the bill would. permit — my 
~ the’ Unitéd States Commissioners to.try offenses: against. tribal-laws ° 
ooh cand: regulations if the defendant and. the tribal court: consented. to. ee 
ae fe such procedure. - Such an. understanding of the bill is 2. natural. one : aoe 
ee a, reach without. close scrutiny of all the-terms of the bill, in view of stg 
on eee the broad general language of the title of the bill and of the opening. a 
- ee sentence. ‘However, much of the. discussion: consisted i in raising ques- eee 
~o} > tions as to the application « of the bill to Indian reservations and was. _ 
See not: advanced as conclusive.. The. discussion, moreover, loses weight 
.-. by reason..of the fact that it was based ‘upon 1 the premise that‘tribal 
ae . courts had jurisdiction over r offenses by white - eros « on n Indian. ese 


are 


8801. ane oe SAMUEL Ww. LEWIS. ET AL, vi. R. “Ab c. co 380 


e, uly 21, 194, 


Se ervations, high premise: is erroneous. In any. case, dienes of the ace cen 
-" provisions of a bill on the floor. of Congress can determine the inter- ee 
pretation of the bill only in the event its ‘provisions are. ambiguous... ee 

In the case. of this act the provisions, when read as a whole, arenot. 
aoe ambiguous. | _As concluded previously, they provide solely: foranew 
_. procedtire to relieve the Federal district courts of the trial of certain de Ss 
a Federal, offensés, designated as B petty. offenses, now y within their juris: eile: ae 

_ diction. © ; ats 23 ie la io ge oa oe 


~~ Approved: i ae 
| . Oscar, L. poe eee eas 
Assistant t Sorcery. 


| SAMUEL Ww. LEWIS and FRANK 0. LEWIS - v. REGIONAL, 
AGRICULTURAL CREDIT. CORPORATION — : 
: » (OW REHEARING) oe 


. Decided: rly. al, 194t 


Grazina Lang Hosea Ewrey—Acr Or Datiacum 29; 1916, hen or. ‘Avnin, es 


28, 1922, AND. New Mexico STar.. ANN. (1929) SECs, 111-107. AND 151-156. - 


When settlers ‘who. file applications. for. stockraising homestead entries no - 


. previously. mor tgaged their: entire: interest in every impr ovement. on: the jand, : 


together with all feed, range, pasturage: and water rights, have defaulted = | 


on the mortgages and: suffered. foreclosure and yendition ‘of deficiency: Judg- 
- ments against them and have: ‘permitted: the. time. for. redemption. to expire, 


they. haye stripped themselves: of all.the essentials of settlement and:stock- ~ 


| a raising so that they have in. effect, abandoned their: Tight, to make stock- a ! 
raising homestead entries. : 7 | : 


| When applicants have been deprived of all the » improvements ‘and: Hants vette : - e 
out: which the land. cannot - ‘pe put. to. any. use as a home for: stockraising we 


: “purposes before. application for entr, 'Y,. it. cannot. reasonably. be’ said. that. the 


ae _ applications are “honestly and in good faith made cee the. purpose of: actual. : aD : : : 
. settlement, use,. and improvement by the: ® applicant, ae = ‘in good faith 


Pt qbéltn a home #8 #9 


"Since the necessary consequence of granting the: applications would be to ae : 
Tox ‘the applicants. the power. ‘substantially to: deprive the mor igagee- of the tise Ey, 
J Of pr ‘operty. which a court of: competent. jur isdiction has ‘decreed now. ‘belongs ~ a 


x to the mortgagee, the Department: should exercise its undoubted power. to. re- 


aes fuse to allow the. bounty of the public. land ‘laws to be: used for. inequitable =~ : 
ends, Following’ Williams v. United States, 188'U. S. 514, 624, (1891) ; North. cee 
ee Pacifie Ry. Coa.. N McComas, 250 Uv. Ss. 387, 893° (1919):; Bead v. &. ee: nee 


rel. Olson, 269: Fed. 198, 50 App. D. C. 119 (1920). . 


Gees The. law of New Mexico .( N. Mex. Stat. Ann. (1929) secs. 111-107 and 461-156) a ae . 
Re "permits | the mortgage. of. a valid interest in the improvements, water. rights ne a. 
“and other rights. on. public lands-even. though - such improvements ‘or. rights 

«may be attached-or appurtenant to. the land, But apart from this, principles \- Gite 
ee Oe comity and estoppel are persuasive that this Department. should not permit, 

oe ar to be e brought, into question t before it: in. ) this preceeee a determination by a Tee te 
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a a Federal curt which. ‘has eeanteed ‘the: validity. of the mortgaizei' in in favor’ 


of. the: ae eae where: the mortgagors: and the mortgagee were } parties e on 


to the suit. 


: Z - Section 2296, Revised ‘Giitutes ‘act of April 28, 1922 (42 Stat: 502, 48 v. 8. 6 oe 
see. 175), exempting homestead land fr om. liability. for the satisfaction ofa 
. dees debt contracted prior to the issuance of a. patent. therefor, is not applicable 7 ae 
-'. to mortgages. ‘Ruddy v. Rossi, 248 U.S. 104, (1918), is not ‘to, the contrary. ete 
ge The’ mortgages -here involved. did’ ‘not: cover the’ lands.” “The: question’ aS ‘tO. 
-“. whether section 2296, supra,’ ‘renders invalid the mortgages on the improve- 
, ments and. grazing and water nights I has | lary been determined oe the a. 


. decree of the court. 


‘The power of the courts to dctermine possessory rights to > public lands j is well os 
settled. A writ. of. assistance. directing an ouster from possession is not ae a 


wv - yoid as aD attempt. to adjudicate the title to public lands. 


ae | The issue as to what rights May have been acquired under a’ tax sale ae ; r 


"issued during the’ existence of the mortgage for taxes. due prior ‘to the fore- 


“ closure, which. certificate | was: obtained by the son of a: mortgagor after. 
7 ; : foreclosure but prior to. the expiration of the period ‘of redemption, is. not-a an 
oe question for determination by. this Department. since the son is not a party ci 

: to, and. a determination’ ‘of his’ rights*has no: ‘place: in;:: a proceeding, On. an aD. 
plication by. the ‘mortgagors ‘for Stockraising homestead. entries. : 


| Hven if the applications here involved were not rejected in: their ‘entirety, they = 


wee still could not be allowed under. the stockraising homestead law. since the 


im lands applied for: were not designated under that act. prior. ‘to the. Executive rere 


| * order of withdrawal of November 26, 1934. At most, if lands. are ‘subject to 
.. .designation under the enlarged homestead. act, -the applicants are entitled to. 
- _ «B20: acres under ‘each. application, and, if not, ‘then: to. only: 160- “acre. entries, 
co Cuapman, Assistant Seoretary: ee a ee ee ee 
fi “Samuel W. Lewis and Frank O. on ved 1 for i pchsarhtig of the. 
decision of July 5, 1939, which affirmed two decisions of the General 
’ Land Office dated J anuary 12, 1989, holding for rejection two home- 
stead applications for certain ceeree in New Mexico under the stock- | 
>» raising: homestead: act-of. December 29, 1916. (39. Stat.. 862, 438.U. 8. 0. 
‘. sec, 291). Their motion was. granted for the Purpose of allowing . 
_ the parties to submit further briefs. | 


The significant facts are these: Between 1982 » aiid: 1995, Ke Régional Pe 


| ee aa Credit Cotporation, hereinafter referred: te as RACC, io ae 


loaned a. considerable sum of money to the applicants: and. raerabers. 


ee of their families operating as the Y..O. Sheep Company. and received i 
_. promissory notes secured by: various mortgages. These mortgages = 


covered all the farming and~ ranching equipment, machinery ap- 
_pliances, implements, herds, all feed and watering privileges, and all. © a 
range rights, water rights and. pasturage rights held by the Lewises. ee, 


. - . on certain lands, ineluding those covered. by the: homestead applica-— BINS 
“on dons. - Upon. default. in- payment, RACC commenced an action in 

ae foreclosure i in the United States District Court for the District of 

~ "New Mexico... On May 2, 1938, the court rendered.a decree in favor 
ae of /-RACC, ‘holding that the Lewises had. arses cd mortgnged a aad 


ae 300] “SAMUEL W. LEWIS EP AL. v..R. A. Ce oe oe Pie A 


July 21, 1941 


ar : a eaprovements, ‘and fights and ordered’ a foreclosure ale “aE a ae 
a _ the sale, RACC bid 3 in the property at $40,000... By its order of Octo- Ok 
-. ‘ber 20,1988, the. court ratified the transfer of the said property. to. eae 
oe. RACC. and entered a deficiency judgment for $21,972.67. On the’ 
game date, the. court ordered the issuance of'a writ of assistance to =. 
ae enable: RACC to. acquire. possession. of the property purchased. by bea ere 


3 at the sale and. the. Lewises. were. thereupon ousted. In ordering the cos: . 


; a issuance of the writ, the court stated that although the Lewises had 
a filed. homestead applications in this. Department. “neither: said. S. W. eas a 
> Lewis or F, O. Lewis are entitled to the possession. of said lands prior Be a 


to the allowance of their said application to the Department: of Tne. it 
- terior.” The. decree of the.< court, ian become final: s since the le Si 


ce did not appeal. | 


However, on: May 1, 1988, : fifteen diye after the a of the fore: i. : 


| closure decree, the Lewises filed. the homestead applications here in-* 


= volved, alleging’ settlement: on the-land:1 in’1918 and 1923,- respectively, oe 


and subsequent improvements thereon. Each of the spplications : in- — 


ee volves 640 acres in T's. 21 and 22 S., R. 16 E., N. M. P. M.. , New Mexico, 


the surveys | of which were approved on. February 12, 1935. e 
Upon rehearing, we are ese convinced. that the applications were ._ 


< properly denied. 


Our decision of: J uly? 5, 1939, was hess upon ine ground. that 2 as a 


— result. of the execution of mortgages covering all improvements. and 


all water and: grazing rights, and their subsequent. default, leading” Bins . 
- consequently to the foreclosure and sale, the appellants had stripped 
. themselves of ‘all the essentials: of settlement. and stockraising, and... 


2 that. this was in effect. an abandonment of their settlement rights i a 


ae -stockraising homestead entry. . Upon reconsideration, we think | 
' there : are other reasons as well for denying the appellants any relief. eee. 
‘In the applications they filed the Lewises stated under oath-in 
order to show compliance with statutory requirements (see: section == 
. 2290, R. S., 43: U. 8. C. 162; act of December § 29, 1916, 389 Stat. 862, bBo - 


US. C. 281): 


ie Se ee . this- ‘application 3 ig s honestly and in eu faith. made for the purpose 36 ma mo i 
fare of actual. settlement, “use, and. improvement by the applicant, | that I Pa 


: Ee will faithfully and ‘honestly. endeaver to comply with all the. ‘cuehas of | ee 2 
ae: lawas.to. settlement and improvements necessary . to. acquire pee. to. the: land egies: Sgt 

i, applied for; : a oe in good. faith to obtain a home for myself, © eo aa Pa eS : 

eee may be sasumed that this statement. was tr we at. the Gigs the a etises ae i a re 

first settled on-the land. . Clearly, it could not reasonably. be said. to be — e oa 

> true at the time they filed their ‘applications ; the uncontradicted: facts ee 


demonstrate an absence at that time of the essential intent in good faith ee 7 : 


| 7 “to use the lands as a:home and for stockraising. The appellants had hee - | 
Se - then been feppved: of ak the improvements and rights without which.” co 


ery cee: "DECISIONS OF THE DEPARTMENT or THE INTERIOR [e7r. oT cee 


a an ; the land could not. iba put to any sucki’ use end oe course, that fact are i Fone 
- + within. their knowledge. In the light of that fact and. that knowledge, a 
“i the: conclusion i is inevitable that the intent was Jacking. ‘And the ele- a 


ment of good faith is ‘the essential foundation of all valid claims under 


| ae . ~ the homestead law. Lee Vv. Johnson, ‘116 U, 8. 48, 52, 53 (1888) ; ; sec = 


tion 2290, R. 8., 43 US. C. 162. SS 
2 “Moreover, the necessary consequence of granting the Lawides posses e 


os : “sion of the lands would be to grant them the power, as a practical — 2 - 
So matter and it may be as. a matter of law} substantially to deprive a | 


-_ RACG of the use of property they mortgaged to it for very valuable 


i considerations, property which a court of competent, jurisdiction has 
fd. decreed” now. ‘belongs: to the mortgagee, In. the circumstances, we’ - 
. think. such a result. inequitable. “Not: only is the good faith of tlie : 2 
ao applicants to be judged in the light of this result, but: the Department eee 


.. should exercise its undoubted power to refuse to allow the bounty of 


the public land laws to be. used for. inequitable ends. Wilkams v. — 7 


7 ~ Onited States,. 138 U. 8.514, 524 (1891) ; Northern Pac. Ry. Cove. : 
 ° McComas, 250 U. S. 387, 893 (1919) ; Payne v. United States ex rele 


Olson, 269 Fed. 198,50 App. D. ©. 119 (1920) ; Brown v. Hitchcock, 
198 U.S. 473, 476, 478, AT9 (1899) 5. Gottlieb Roth, 50 L. D. 197: (1928); 
. Protection of Transferees and M ortgagees, 48 L.1 D. 582, 592-98 (1922) ; isle 


a State of Utahv. Olson, 471. D. 58, 64, 65. 


“The appellants argue that the mortgages * ‘Were eae to ‘vest, | 
RACO with ‘a valid interest. in the improvements, water rights. and .° 


_ other rights, apparently because the. title to. them i 1s inseparable from 


_ the title to the land while they remain attached. or appurtenant. to the 


~~ Jand. In the first place, the law of New Mexico seems to the contrary. 


New Mex. Stat. Ann, (1929), secs. 111-107, 151-156; First State Bank 


| OF Alamogordo v. McNew, 2 33 N. Mex. 414, 269 Pac. 56 (1928) ; Yates-v. - oe 


White, 30 N. Mex. 420, 235 Pac. 437 (1995) ; ; see also Schmidt v. Carrol, 


901 Wis. 631; 231 N. W. 181 (1980) ; Mattecheck v. Pugh, 158 Ore. 1,55 


Be. (2d) 730 (1986). But apart from this, a final decree of a Federal oa 
-eourt in a case in’ which the Lewises and the RACC were parties has 


.- resolved the question i in favor of the validity of the mor ‘tgages. -Prin- ates 
2. ciples of comity and estoppel are. persuasive that we should not permit ee - 

_ » the. appellants to question that determination in this. proceeding... _ 
See Kone United States v. California & Oregon: Land Coi,; 192 U. 8. 355 (1904) 5 a 
0. Ohieot. County Drainage Dist. v. Baxter State Bank, 308 U.S. 871, ~ 
‘wee “ (1940) ; Wisconsin R. RR. Farm Mortgage Land Co. 5 L. D. 81, 87-88, ee 
wh 92-1886) 3 Cayce v. St. Louis & Iron Mountain. R. R. Co. TL. D. 208 See 


(1888) ; Peter Sherreback Claim, 21. D. 864 (1884), 


mo - State Bank i ene ¥. wee 33 N, Mex, 414, 269. Pac. 56, 66 oe es 


~The appellants also insist. that section 2296, Revised. Statutes, os | 


; a amended. by. the. act of: April 28, 1928, C. 155 (42 Stat. 502, 48 U. S. C. 2 ae ; 


“'40f. Patterson v. Chaney, 24 N. Mex. 156, 173 Pac, 859; 6 A. L. R. 90 (ass) Firat 2 


July et, 1941 es 


ae 17 5), onder invalid ae irae on the improvements and grazing 


- and water Bias: The statute. provides: that: 


cia a 00" ‘lands. acquired under. the. provisions of. the: homestead. laws” “ oe ee 
bay oe ee e shall. in any event. become: liable to the satisfaction of any. debt con- ee ee 
Vet ae ie tracted prior to, the. issuing of the patent therefor. apts $3 


_. gagees, 48 L. D. 582, 584 (1922) ; Cf. New Mex. Stats. Ann, (1929), 


~.. sees. 48-111. -The-case of Rudd y v. Rossi, 248 U.S. 104. (1918), relied: 
2 et s0n by the appellants; is inapplicable; no mortgage was involved in that oe 
ca case. Irwin v. Wright, 258 U.S. 219, 231 (1922) ; Lockwood.v. Downs os 
bury, 48. L. D: 637 (1922); Protection of Pransferees and M ortgagees, > ; : 7 
48 LD. 582, 536 (1922).'A-third answer. is that this cuetaues has.” - 

we similarly eee determined by the decree of the court. , 
It is said that’ the: decree‘and the writ of assistance were Said: hes 
“. ”. gause.a court: has no jurisdiction. with . respect to the. title to. public 
. > lands. But: neither the decree nor the writ makes any attempt’ to. pass 

7) on the title to the. lands. . The writ of assistance did direct: an ouster | 


. from possession. but. the power. of the courts to: determine Possessory - 


: = ‘ Bee to: public. lands i is well settled. K ennedy Vv. United States, 119 


F. (2d) 564, (C. C. A. 9, April 19, 1941) ; Graham> Vs Superior. Court, . 


ee BE Calif. ‘App. 579, 21 P. (2d) 624 (1983), and ‘cases: cited 5 valso-on ae 
_. estoppel as to jurisdiction, see Chicot esas. Drainage: Dist. y. Banter on) 
~ State Bank, 308 U. S. 871, 377 (1940). SS ae 


ae 39] ere SAMUEL Ww. LEWIS Er ALL v. Re A. (or C ceeaee 88 ee 


oe One answer is that the statute refers to Tands and panes the mor oN oe ee 
gages did not cover the lands: Another answer is that the courts have - 
> held that the statute is not- applicable to mortgages. Hafemann.v. 
Gress, 199 U. 8.342, 345-347. (1905) ;. Worthington v. Tipton, 04. N.. 
Mex. 89, 172 Pac. 1048 (1918) ; Protection of Transferees and Mort- - 


-“ 


‘Subsequent: to the. subiicsion of baie on this ks | ce a i: S ee 


— - -pellants’ attorney wrote the Department questioning the title of RACC - 
| “even under their foreclosure”. by reason of a tax sale to the. State of 
“New: Mexico and. an assignment. to Carl Lewis, a ‘son of the appellant 


Samuel. W. Lewis. Enclosed with the letter’ was what appears to be: 


oa Tax Sale Certificate, No. 1644; executed by George Abbott, County 

. .. Treasurer of Otero County, New Mexico,.on December 12, 1936, which — 

a certifies that. “Improvements, on Government Land assessed fo. Se Ww. : 
ee oe Lewis i in School Dist. #19” were sold on Décember 12, 1936, for 1935. 
Lae taxes to the: State of New Mexico for $127. 58 and that unless rodembiahy 
meee made of “said teal estate”. the State will be entitled to a deed'on or 
Cee as after December 13, 1938. On: the reverse’ side, there i is what purports - oe 
han to be an assignment of the certificate signed. by. the County Treasurer. : pare 
-:  to'Carl Lewis for $151.45. The certificate only refers to pro setnets bie ee 
noe assessed to Samuel W. Lewis; Frank O. Lewis is not involved. | = a 
Reet Carl Lewis may or may not have acquired some right, to thei improve-_ ee | 

ee ments, by reason of fone: ‘assignment of the tax: ou certificate. one 


et ee 7 "DECISIONS oF THE DEPARTMENT or. THE INTERIOR - 87 De os 


eg ‘ial is ob before us 3 for decane Onl ewe is no party : 


~~ to, anda determination of his. rights has no place in, this proceeding. ..— 
 . The applicants are Samuel W. Lewis and Frank O. Lewis. . The latter’ ee 
> cis not; mentioned in the tax certificate. And we ‘think the former i as 7 - 
| estopped by the decree in foreclosure from. questioning the ownership ee 


ae of the improvements by RACC in this. proceeding. = ae 
— Underlying all of the appellants’ arguments 3 1s the: assumption that FP 
the Department is attempting to deprive them of.a vested ‘right to 


s . make entry based on their settlement: This assumption 1s without — - 
foundation, because, (a). even a vested: right may be abandoned, (b) 


they have no such right in the absence of good faith, and (c) ‘ouch noes 


oon ; rights ¢ as they might have acquired are always xp) ect. to denial i in order 2 : a 


a _ to prevent an inequitable. result. oe 
It should be pointed out that.in any event. the’ ings Radaivad: were oa “oes 


a Commissioner’ Ss. decision ee 


: no designated. under the. stockraising act of December 29, 1916 (39 


 .. . Stat. 862, 43. U. S.C. see. 291), prior to the Executive order of with- 
drawal’ of November 26, 1934, and that therefore the appellants ac. 
& quired no rights under that act.- George J. Propp, 56 1: D. 347 (1938). Tete Aas 
-, \ At most, if the lands are subject. to. designation. under the enlarged. - 


homestead act (act of February 19, 1909, 35 Stat. 639, 43 U.S. C. sec. 


2 | 818), they would be entitled to 320 acres under. each’ of the applica | 
_. _ tions, and if not, then to 160-acre entries. Instructions, January 12, Pas 
1991; 4y L. D. 629; ; Alfred O. Lende, 49 L. D. 305 (1922) ; Don Carlos | 


ae Bernard: ‘September 24. 1987, unpublished, A. 19933; section 2289, °° 
. ARS. 48 U. S. C. 161. However, our. conclusion i is ‘that the epeneevons re. 

7 oe ‘should be denied i in their. entirety. oe z ee 
: Upon rehearing, the decision of J uly 5 6, 1930, is adhered to and the ate 





| Aiffomed, 
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a att Bixmaprmon—tworaw | Fuernves—Avtiontry oF Spier noe OF . Tayrmaz0R, a 3 
. DEparTMeNnt—AUTHORITY OF INDIAN Tersa—Custopy. OF INDIANS Ovursin ye a” 


- Inpian RESERVATIONS. a : - . 
| No extradition of Indian fugitives from the jurisdiction of a State may be. ob- = 


aoa tained as States are authorized. to extradite fugitives only pursuant to: the. 
ee oeas Constitution and laws: of the United States, which do not include. the. extra- a 


. dition of. Indians. to- Indian’ reservations. : . 
“( a). The Interior Department . has no “authority. to. ‘extradite ‘Indians: from a 


one reservation to. another, but Indian. tribes. have authority. to’ request of So 


ae 4 — each other the return. of: ‘fugitives and to ‘act on such requests. to:the extent ~~ ee 


_-.. of removing fugitives from the reservation or of turning over the ¢ fugitives: = 


i . : . » the authorities of the tribes: requesting extradition. 


oe ee ees me EXTRADITION OF INDIAN FUGITIVES a a BAB SS 


Wee 
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( b) Neither. ‘the Indian police nor. the tribal police have. neoeniond authority. se : . ; 
to hold. Indians’ ‘in custody outside Indian ‘reservations and legislation is... pus 
necessary to. authorize such. custody by Federal or tribal officials : as: ‘Agprite oh as ee aa 


ae ¥ of the tribe seeking extradition. 


ae ConEn, Acting Solicitor: | a ee ane re et 

os ~My. opinion has been: requéstad, byt the: Tridian: Office « on he a ieneeal ee 
me gibjes: of the authority. and procedure. for the extradition: of Indians. 3) 2. 
». to Indian-reservations from which they have fled, for the. purpose of ene ys 
~~ trial for. the commission of offenses or for execution of sentence, The Bo te eae 
tae ea Office has phrased the problem : as follows: See i, 

| | The question arises whether or “not. an. Indian may, cunder_ authority of an te . a 
a Indian Court, -be taken against his. will ‘fr om’ one reservation to anothér jor from- ah cane 

any. other place outside ‘the reservation to a reservation, or from one state’to'an — ie as 

cE Indian: reservation in another. state. in. order. to: try. him before the Court. of In- ane ox 

| dian . Offenses or. to carry out. a sentence: previously imposed. oO * #. a ee 
. The presentation. of the. question. follows a letter of February. 3, 1941, - 

from the Chief Special Officer to the Indian Office reporting that: ex- 

tradition of Indians is important. to the efficient. operation of Indian ay 

courts, particularly in dealing with cases of desettion, and:that due ~ 


. to the doubt as to the: authority for such extradition, the: position has 


been taken that extradition should n not be be ap aces except: within the a = 


- boundaries of. one State... 


To. consider. this question’ I. ae ‘divided: the! problem’ # into Cao: a 


parts: First, extradition of an Indian within the jurisdiction. of a State, | 


and second, extradition of an Indian from another Indian reservation.. oe 


CL): Extradition from within State jurisdiction —It an Indian has oe 


7 = fled. from the reservation where he has committed an offense and is. 
| : within the jurisdiction of the State, the question of extradition i 1s’ the: fa | 
ie - -gamie: ‘whether < or “not the State i is the ¢ one in, which, the’ ‘reservation * ane. 


rey 


ah ae suthoieed to ‘extradite’ fugitives froma. Tadian’ ‘reservations. Tt ee 
4 has. long been. decided that. extradition by a. State is not a:matter. of ek 
os discretion or: comity. but is governed exclusively by. the Constitution . fe Paks 
ao and laws of the United. States. Ha parte Morgan, 20 Fed. 298 (D. Co 
0 W.D. Ark. 1883) ; United: States vy. Meyering, 15-¥. (2d). 716 (C. C Ko’ 
eke 1935). ~The Constitution's in Article I'V; section 2, provides forextra~ 
> dition: between States, and the statutes ‘of the United: States in 18: ie as 
Ce oe United States Code, section. 662, “provide for. extradition either from. nas ae 
+a Stateor ‘Territory. ‘The Morgan case expressly held that there can. <0 
fee beno ‘extradition to an Indian reservation on. the’ request of the tribal ee 
~~ authorities « as a reservation is neither a State nor a ‘Territory. | My. oo 

~. conclusion, therefore, i is that until legislation i is. obtained authorizing Sate a 
action by the States in this situation there can be 1 no 0 extradition of In- oe 
ee dians from the jurisdiction 0 of a Res. ee ta ee a ae 


a 2) Kah dition fom another Indian ‘Reservation. as 6 questions Eto 
et al fre. basic to this. discussion : (a) The power of reservation officials to. ~ ar 
authorize extradition from the reservation of refuge, and (0) the 

oe authority. to hold the prisoner, in —. during transit outside the: Fare 
aoe: Casale a 


a cae _ DECISIONS or THE DEPARTMENT or THE INTERIOR tort, Cpe es 2 


(a) Neither the Indian. eee nor dhe: Tntérior Dapatiicat ‘hss . o 


ie aye authority to-cause the extradition ofan Indian from one reservation 
.” . to another. “Such authority would have to-be based upon statute. -Not- Cost 
~~. only is there no statute, but the statutes which would have authorized 
- atdeast removal of an ‘Indian from a reservation not his own by In- | 
— terior Department officials in- their discretion were: repealed. The re- 
.... -pealed statutes, sections 990 through. 296 of title 25 of the United States: = 
7 Code, authorized the Commissioner and the Indian Agent to remove oe 
-. from reservations persons. found there contrary. to law, or thought to ~ 
be undesirable, or absconding Indians, and to’ obtain: the necessary. 
‘force: to. effect: such removal, ‘including use of the military forces. -. 
These, statutes. were held. to. natherize: the removal from an ‘Indian: ; 
“reservation. of Indians not belonging there, but: not: to. authorize the | 
- -forced return of such Indians to another reservation. United States. - 
_¥. Crook, Fed. Cas. No. 14891.. Thus at no. time, even when most |’ 


-uthority: was lodged inthe Indian Service, was there pusher to... 


return fugitive Indians to reservations against. their will. - 


However, an Indian tribe has authority to remove from its reserva. , 


a tion persons who are not members of the tribe (55 I. D, 48-50).. _More- 
_ over, the law. and. order regulations expressly authorize the: Courts of 


Indian. Offenses to. order the. delivery of offenders to. the proper au- 
~ thorities of a tribe or. reservation, as well as to the proper authorities a 
s “of the State. ‘or Federal: Government, where such. authorities consent, °°” 
to exercise jurisdiction: (25: CFR 161. 2). ‘I have.no.doubt. that part, of * 
“the unabridged sovereignty and. authority. of Indian. tribes is to-re-, 
«quest of other tribes the return of fugitive members and. to. act: upon os 
--° such requests to'the extent of removing:the fugitive from the resérva-" 
tion or of turning over. the’ fugitive to the Pe authorities of the ey 
tribe: requesting extradition. PaO Us ae ek 
8 ol Be Ts: apparent. from i fomeane that; if See one wots”. Pee 
caer contiguous, extradition: could be effectuated by the Indian police re- 
. Inoving the fugitive upon court order to the border-of the reservation. ce. 
“- where ‘he could-be received by the Indian. police, acting upon the Me 
thority of the’court of that reservation. Where, however,the reserva- 
oo. tlons.are not contiguous, a. problem arises from the fact that the Indian carer un 
2.’ police established under the appropriations for maintaining law-and) 
2° ~~ order. on: Indian: reservations. have no authority, outside the Indian» 
reservation for which they were appointed . (ds Op. Atty. Gen. 440; eco 
ee, a Memo Sol., Int. _— May 5, ee pt. ie ‘Even where there are re 
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pore tribal 1 police sppointed ad 1 paid by the: tribe, i it; is ‘doubtful ahathar the oe Paes 
cee ye authority. of such. police to. hold. another Indian i in custody. would be ae reas 
ao, “recognized - outside an. Indian reservation, since Indians outside: ‘thé: a oe 
“reservation. are subject to Staté law, and. since.as a general rule: ‘peace - : 
+» Officers of one sovereignty have: no more authority outside that, sover-" oe 
: 2 eignty to hold a person. In ‘custody. than a: private. citizen. You. will Mes ee 
. . note that State officers : are given authority to hold fugitives i in custody — oe é | 
noes during extradition across other States by the. Federal statute adopted ae os 
We under | Constitutional authority. (18 U. S. C. sec. 664). a Peek : : 
+. The fact that éxtradition may exist: and function’ hativear speed Suet 
Ge tribes when implemented by. Federal authorization i 1s revealed. by the oe * . Hs 
oe ‘treaties made by the United States with: each of the Five Civilized See Py 
°° Tribes in 1866 (14 Stat. 755, 769, 785, 799). These treaties provided (9° 
vee fora. general. council composed of delegates from all the Indian tribes 9 
-*. in-the Indian territory with “power to legislate upon all subjects and sce: 
ee matters pertaining 1 to the: intercourse and. relations of the Indian tribes Pen ol ane 
and nations resident in the said ‘territory, the’arrest and extradition. == 
> .of criminals escaping from one tribe to another, the administration OF ee 
. justice ‘between, members of the several tribes’ of. the said terri © 0s. 
fc aeae tory. Poahade This { power. existed until the acts of Congress, begin- en bi 
| | “ning with: the act ‘of Ju une 7, 1897 (30. Stat. 83), placed jurisdiction. of . i : ee 
<.. Indian ‘offenses i in the indi Territory inthe United: States courts °.5 
> in the Territory and.abolished the tribal courts and tribal governments 5 
in that Territory. Extradition power in the. Indian ‘Territory Was. 0 
i eld ‘implicitly. recognized by the ‘Attorney General in an opinion’ in 1883". ee 
| aon (17 Op. Atty. Gen. 566), advising this Department. on the disposition i ee 
-. of an Indian held. ‘prisoner at. Fort. Reno, Oklahoma. The prisoner’ ea 
wag a Creek Indian. who, had murdered-an Arapaho. Tndian on the. 8 a 
| "Potawatomi Reservation i in the Indian ‘Territory. The ie Attorney Gen- a ra : so 


ee iS ies said: 


2B Te ne. demand for’ Foster's Ss. “gurrender shall be made by one..or. ‘thier: of the a 
ee ‘tribes, founded fairly upon a violation. of some law of one or other of them having 9). 
ok jurisdiction of ‘the. offense in- question according to general principles, and) by) 

“forms substantially conformable to natural justice, it seems s that. ¢ nothing Laer eda ony 


a = +, except to discharge him. -[P. 570.] 


“While Indian tribes. have per fe legel authority t to eek aid ant. a 
oat aad, the custody. problem needs solution where. the two: reser- « — = 
ae - vations are not contiguous and: the: prisoner’ refuses to. remain in the 
.. -@ustody of the Indian police officer while outside either reservation: =, 
“Tn this situation it would appear necessary to, obtain-authority for ©. 9. 
, “holding a, ‘prisoner. in involuntary custody. between the. reser vations, — i ace 
in order for extradition between. separated’ tribes to. be accomplished, oa - ; : 
om when the prisoner is not otherwise ube t to ocuatody. by the agents « of ee 


- 5982124525 5 oe 
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m. , i ni 


oe the. tribe or - the Depariitient, as in- thare case ‘EY minors: eka dhontal oe : 


_ eompetents (Peck v. A. 7. & S. F. Ry. Co., 91 8. W. 328). Legisla- 
_ tion would be appropriate to authorize Fedéral law enforcement officers . 


oS or the tribal. police: to hold: prisoners in involuntary custody ‘out- a 
side of Indian reservations as agents: of the tribe seeking extradition. = __ 
— Consideration might be given in this connection to the legislation - © 
oe proposed. by the Indian Office to enlarge and define the duties: of] F ed- = Lae 


~~ eral law. enforeement officers on Indian reservations. 


Approved: a 
Oscar L. Ca 
Assistant tSeoretary. 


MARGARET SCHARF, APPLICANT, R E HAVENSTRITE, 
a ‘INTERVENER ee 


_arortons FOR . REHEARING AND INTERVENTION) 


i 7 Devided August 16; 1941 a 


‘Sonoon I en Guanrs—Mrnprat (Cmanacron—Punsuirnion : THAT P Torte Passe TO. 


THE STATE, 


There is is a. presumption, ‘which exists until the coitrary: is clearly showi, that ; : 


. land granted to a State for school purposes was of the character contemplated ig 
i‘ by the grant in so far as its then: mineral or nonmineral character. was.con- ' 


‘ eerned, and. that ‘therefore. the ote to. a school. ‘section identified. by ‘survey ee 


has passed to the State. 


- ScH00n LAND Grants—DEPARrMENTAL ‘DEreaMINATIONS OF MINERAL (Cmansorn : 
ect PROCEEDINGS ON. AN APPLICATION FOR AW Om: AND. Gas! Leasn—Nucessiry. FOR Eis 


. SUBSTANTIAL EVIDENCE. 


he “Mere allegations to. the- effect that the dani gr anted for ‘school purposes a 
mineral in character. and. that the: title therefore did not. pass: “to the State,..-.0~ 


: ‘unsupported by substantial evidente rebutting the presumption that the title | aoe 7 


_ 7 had. passed: to the State as nonmineral land, will not warrant this. Department, is os a 


& “upon an. application for : an oil. and gas. lease, to enter tain Proceedings for a ae : a 


ee determination. of the minéral: character of the land. 


~ Sext001 LAND Granrs—Mrvenar Lanps—Acr oF Fd. ANUARY. 25, 82mm ne: " s be 


.. OF MINERAL CHARACTER. 


School lands ‘which, because of their inineral character, could riot pass under — sae 


=the original school grants, nevertheless passed to.the State by virtue of the. ee 


| - act of January 25, 1927, as amended (44 Stat.-1026, 47 Stat: 140, 43 U. 8. C. sec. a ae 
o. 870); ‘provided certain circumstances enumerated in that act were not present. 


: - - ‘Therefore even if there were ‘sufficient evidence offered to rebut the pre: -.- 
i sumption as to the nonmineral character of the land, this. Department will : 


ae not, on an. application for an oil and gas lease, determine the mineral charac-. i 


circumstances. 


ter of the Jand” Sauer the: ‘oristence could ‘be shown” of. any , of. ‘those - 


Oe gape) 8 eh MARGARET SCHARF—R. E.. _HAVENSTRITE = eg —. 


~. a ote 


August. 1, 1941. 


‘  Sonioon Lanp. Giants —“Aurmonrry ‘TO DErerMine MINERAL Omanacmn—scr OF ae eo 


J. ANUARY 27, 1927, AS AMENDED, AND ACT Or JUNE 21, 1984. | : 
This Depar tment has jurisdiction to make conclusive deter minations respecting 


es: ‘the known. mineral character of school. lands at the. effective date of. the - 
grant, . ‘Such determinations, however, will be made. only ‘pursuant. to” ‘the 


& function conferred on. the ‘Secretary. of the Interior by the act. of June 21, 


1984 (48 Stat. 1185, 43°U. S.C. see. 8714), or to ‘his functions (a) of deter- oe 
“mining whether the title to. any lands which clearly were excepted from. the se tley, 


. -aet of 1927 had passed or failed to pass. under the original school'grant where 


he . Sufficient-evidence.-had- been: shown..to- rebut .the.: presumption. that the title | 


- had -pissed‘under the’ original school land” grant, or (b) of ‘passing’ on “any: ' 
a dispute. as. ‘to. whether or: not: any of ‘the circumstances: enumerated . in the - 


“ »-aet of. 1927: actually existed or: were sufficient: to prevent the’ title, which. 
otherwise would ‘pass under that act, from passing: thereunder. Ae request 


- that. this Department. ‘determine the known ‘mineral character . of ‘the’ land, 
| unrelated. to any of the above-enumerated: functions of this: Department, is 


ae : merely » a. request ‘for- an advisory. opinion ° “which this. Department will not 


~. usually render, . oA conelusive: determination’ of the: question: may be made 
. by. this Department. either upon application of the State under | the act. of: 
- 1984 or in those other instances above set forth. a ae 


— ‘ CHarMan,, Assistant Secretary: 


On March 24, 1941, the ‘Depatiment. ‘affirmed. a doucion by fe 


“ Comuuckioner of the, General Land: Office, dated. December: 7, 1940, 
“rejecting an oil and gas lease application (Los: Angeles 058770) dicd = 
by Margaret Scharf. “By these decisions the application, covering two” 


designated . groups. of lands, was rejected. on. the. following grounds: 


As to one group of lands (the NEY, NW, sec. 16, and lots 1 and 2, sec. 
“22, T. 4N. Re 17 W., SB. M., , California), it-was held: that, having’ 
Been. approved to. the State of California as indemnity school: lands. - 


“nonmineral 3 am character,” they were no longer subject to the author-. 


z | iby of. this Department.’ As to the other. group of lands (the remainder “ - 
2 OF. sec: 16, ‘same township), it, was held that, in so far‘as the records 
2 o£ this Depaitinént show, there was nothing: to prevent: the) passage: of | 


“title to the State of California either (a) by virtue of the act of March 


J ots i. 


: BeBe 1853, 1 if the land were known. to bé nonmineral j ilk character at: or 
a “_s prior to the date. of the acceptance: or the official plat. of: ‘survey ‘on. 
: ~ duly li, 1880; Or (b) by virtue oft the act of J: nue 25, 19aT; if f the | 





10 Stat, 244, 246, ch. 145. 


ae ‘Stat.1026,43 U.S. ron Secs. - 876, ‘$71, ‘as. | amended. i the act. of May 2, 1932, at. 


~~ State140, 48.0. 8: C. see. 870: As amended, this act prov ides: 05". a te 
ow. “Subject to the’ provisions ‘of: ‘subsections: (a), (b)_and (e) of this: section, the geveral 
_ . grants. to the States of numbered: sections in-place for the support ‘or in aid of common — 

OF ‘public: schools ‘be, ‘and. ‘they. are. hereby, extended to: embrace cumbered school. _sec- eee nhs 

<% ‘tions mineral: in. “character, unless land: has’ been. granted to and/or ‘selected’ by. Ondo 
_ certified or approved, to any such State or States as: dndemnity | or-in lieu of any land woe ee! 
"go: granted by numbered sections.. ~ es age ne 
Ries (a). ‘The grant. of. numbered mineral sections under: this. section heal ne of the same eons tected =e 
Meath seg effect. as. prior grants for. the numbered: nonmineral sections, and titles to. ‘such. numbered : ~ Oa 2 ae: 

cia: mineral ‘sections shall vest in the States at’ the a time and in. the manner and: be subject, ng, aes” 


we oa 
Pies . 


: an ae of its ee mmineraY dHiaructer, had’ failed to. pass ee : 
i” the: State under the act of 18532. There was, therefore, no need, ans0s ee 


: far: as: ‘Scharf’s application was concerned,’ to* pass on: whether or not i : 
the land was, actually known. to be. mineral In character . on: or. prior. : 


A - to J uly 17, 1880.4 In either event, none of the lands. are. now ‘subject se 


7 a +0. an oil and gas lease under the’ Mineral Leasing Act of Sans. 


ae, 28, 1920.5 3 co 
On April 10, 1941, Re B. Pavebaite. renee on : bebalf. of R. B. oe 


se *  Havenstrite, Operator, a. limited. copartnership, which now holds oil” a er 
, ) sand gas leases on all of Sec. 16 from those deriving title under a patent. eee 
~ without reservation issued on. February 13, 1886, by the State of Cali- ~ 


eo fornia, filed'a letter requesting that the Department, reconsider its: des ° ae 
-<» gision. of March. 94. and modify Tb by making findings: of fact to the 


; | : -effect.that all of the land in said Sec. 16-was nonmineral in character at 
the date. of the acceptance. of the official plat of survey on July 17,1880, 


so that it could be held that ‘the title thereto. passed: to the State of 
“3 California, at that date solely under the act of March 3, 1853, supra, 
His letter is here treated as a motion to intervene, which: j is herewith 2 
“allowed, ‘and as‘a motion praying for the relief requested. Both Mr. 
~\Hlavenstrite and the copartnership of which’: he is -a member will 7 
ma fiereinafter. be. indiscriminately referred to. as, Havenstrite.. 2 


to all the: rights of. adverse parties recognized by: existing 1 law in . the grants of numbered 


‘ ‘ nonmineral sections. ~~ re 


see OOD ‘The: “additional - miant. made by. this Scion is: “upon the. express aondtegn that ; 
vall sales, grants, deeds, or. patents . for any of the lands so. granted . shall hereafter. be 


| subject to and contain a- reservation. to- the. State of all the coal And otlier minerals in 7 


. the lands. so sold, granted; deeded, or patented, together with. the right . to prospect for, 
mine, and remove the. same. The coal. and other mineral deposits in. such lands not 
sa heretofore ‘disposed of by. ‘the’ State: shall be. ‘subject to lease by the State: as the State - 


legislature. may: direct, the proceeds: “and rentals and royalties therefrom to - be utilized | es 


for the support or in aid° of. the common. or ‘public schools : Provided, “That. any lands 


OF. minerals” hereafter ‘disposed. of contrary to the provisions of this. section -shall. be ; 

7 forfeited to. the ‘United States by: ‘appropriate “proceédings | instituted by. the’ Attorney ee, 
ef General for that: purpose’ in. the United. States district. court, for the district | in. nee oe 

‘the property. or: some part. thereof: is located... : < 


Se *® Ce). That. any ‘lands ‘included within thé: ‘Limits | ob. Suga: reservations: of or ‘by! 


; “the: United. States, Or. specifically” reserved. for -water- -power purposes, or included im any. |. 

3 pending ‘suit or proceeding ‘in the: courts of ‘the United | States, or subject ‘to or. included See Les 

. in: any: valid. application, - claim, ‘or right: initiated | or held tinder any. of the -existing egress 
eho laws of: the United. States, unless or until. such. reservation; application, claim, or right: Pees 
ae Fs extinguished, | relinquished, Or. canceled, and ‘all Jands: in. the Gaeaeate of. Alaska, SS 
“os are excluded. from the. provisions of this section. . 


oo. “Spe. 2. That nothing" ‘herein contained is ‘Intended or sliall be. hala: Or: construed as ; 
increase, . diminish, or affect the ‘Fights: Of: States: ‘under grants’ other . than for. the sup-. 
~ port of common or public schools by. numbered school. ‘sections ‘in place, and'this Act — 
“+ shall not: apply: to iridemnity ‘or. lieu: selections: or exchanges or. the right hereafter to. 


.. select. indemnity for numbered school sections in place: lost to the -State under -the Poa 


ee ‘provisions of this or other Acts, and all. existing jaws: governing. such grants and indemnity ae Re 


= or lieu selections and exchanges’ are hereby. continued in full. force and. effect.” Se 
: 3 Ivanhoe Mining Co. v. Keystone Consol. Min. Co. a5: 102 U: S. 167 r (1880) ; Hermocitia Ys i ee 
2 Hubbell, 89 Calif. 5,.26 Pac. 611 (1891). er ib 


a (4 See George. iM. Bourgquin, 27°L..D. ‘389, 290 ase Lae ; Bete). att 
BAL Stat. 437, 80 U. S. C. see. 181, 226, as amended by the act. of. August 1 1935, 


8 49" Stat. 674, 676, 30 U. 8.¢. Supp. sec. 185, 226, 
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Roe 


ae ee -MARGARUT SCHARF-—R. E. HAVENSTRITE | on Poel 


August 15, 1944 


oO May 2 2, 2041, the applicant, t Margaret Scharf, filed a motion. cater . | 


Scoharf’s Motion. —Rule 88. of ine: Biles of Prnttics® ae sig an . 


— states. that a motion for rehearing “must state:concisely and: spetifi-- oe 
cally” the grounds upon. which the motion. for rehearing i is based and a te 
a be accompanied by brief.and argument. in support chereote.: ‘Tf prepet ee 


coe grounds are not shown the rehearing will be denied’ * eo Pe ase 
te eareful. examination ‘has been made. of the: ie set “forth. by. ee 
‘ “the, applicant. as a basis for her motion for. rehearing and request... 7 


“ for additional time. “These consist - merely. of general allegations Je | = 
- that, a State may not, under: the laws of the: United States, acquire 9 


title to lands of the United States which are mineral’ in characters > | : 


| o that no officer. of ‘the: Government has. authority. to approve. any plat. wate. g 


or clear list, or certify. any land to. a State until “such applicant” oe 


had affirmatively presented evidence that. the lands were not mineral 


es : lands; ‘that no proper: evidence has been» presented . nor . 2 ‘proper » ate 
| oa determitiation made. that. the laws of the United. States were complied ae 
with: or that the lands involved. are not: mineral lands; that: the larids. :*. 


: ‘are. not agricultural lands: but: have. been - considered: more. valuable, = 
for minerals both’ before and after the approval or certification. of the: : 


. ve lands to the- State; and that, the oe to » such: lands still remains ‘in | es 
the. United States. | | - 





‘These mere. general allege ond? hoa a sithorite.o or. : 
support. them, are | clearly insufficient ‘either to. »_overthre a 





— sumption that land’ rante to: a State for school purposes is, in: SO. ee 
far as its” mineral character is. concerned, of ae character conten A ee 


plated” by the. 





or to warrant. this De patenenis apor her “application, to ae any de- at : oe 
_ termination as to the mineral character of the land.’ On this ground 3. | 
alone: Scharf’s motion . should: be denied. In: any event, Scharf’s oe es 
oa allegations completely. disregard both the effect of the act oe 1997, eee 
~~ amended, supra, and the established line of authority that this Depart: Sees 


ey : o ment: has ample power to. approve lands: to the State of. California. as” oe a 
a "indemnity: school. lands.’ The title to the lands approved — as ime re 
ee conn school Hands has 8 clearly passed.” . As to the other lands, even M oe 


1k 651 LD. B47, 561 (1926), 43 CFR 201, 81. etme eee a ‘ ee ae 
ee oe -.t Hyppolite Favot, 48 L. De 1r4 (1921), rehearing dénied 48. L. D. 118. (1921) 5 ; ‘Southern Oe eye 

ae California Petroleum Corp.; A, 22940 (March 28,1941). 0° at a eee 

ae 8 Aet: of March 3,‘1853 (10 Stat. 944,-246, ch. 145) ;-act of July 23, 1866: (14 ‘Stat: 218, en gate aa 

te ee 43 ‘U.S. C. see. 865); sec. 2275, Revised Statutes ; act of February 28, 1891 (26 Stat. ee 

BS ayets 796, 430. S. Cusee. 851) ; ‘West ¥.. Standard Oil Co:, 278 U. 8.200, 212° ‘(1929).- ss a ee 

| © West v. Standard. Oil: Co., ‘278 U. S. 200, 212. (1929) ; Johanson v. Washington, 190 rg? eee 


of U: 8.179, 185: (1903) 5 Reid-v. State of Mississippi, 80 L. D. 230° (1900) ; Cole v. State of —-- ae 


/ >... Washington, 37 L. D..3887 (1909) ; Sewell.A. Knapp, 47°L. D. 152 (1918) ; Homer 2. Harrié, ee ne 
BET, D. 584, 586. (1982) 5 Butler ¥. Stateof California, 29 L. D127 (4889). a eee 


1 om. 


a “B52 "DECISIONS oF THE ‘DEPARTMENT oF THE: INTERTOR “ ‘(L ie a 


ol af hei titie Thee. did ae pass ae the’ ne t of 1853, the title must ro 


a be deemed to have passed under. the act of 1927 unléss the existence _ 


” ae : could be shown: of any of the circumstances listed’ in the, act of 1997. i ie 
~~ which’ prevented the title from Passing, under bie act: Scharf ae 7 


ioe, made no such. showing. | 


ae a ~ denied. 


It is therefore the opinion of he Deparancat that tite ‘appieant a 


has failed to show anything which would constitute “proper g grounds” 
“y -for granting either her motion for rehearing or or "her Pees, for addi- -_—s 
_. tional, time.?®- - : : : te | | ae ioe - 
Nor would Havensirite’ S more! or: the Cn ani thereof by aoe 
this Department: warrant granting Scharf’s motion for rehearing 7) ee 
a her request for: additional time. “No matter w hat changes in the. deci-- oo 
“  sion‘of March 24 might be. made pursuant to Havenstrite’s motion, 
es ” Scharf’s application would in any event be. rejected. Her motion for 
rehearing and her ue for additional time are ‘therefore herewith Pie 


H apenstiite s M bon 2 Sra yeustrita hae. ened ee. fhe Depart- oe 


. “ment that he is unable to: carry out his lease. obligations because he. can- _ ghee 


‘not. obtain full title insurance on his interest in the lands in Sec. 16 - ba a 
and that this is due solely to the existence of a doubt as to whether the 


"title to this section actually passed to the State of California ¢ on July ear 
na 1G 1880, as nonmineral land under the act of 1853... He has filed’a copy: - ae a 

- -of an opinion rendered on December 16; 1940, to the: Title Insurance. . 

Blea and. Trust ‘Company of California by its legal advisers, advising the ex: oe ae 
.» ception from title insurance policies on school section lands of any pos- 


sible future claims of the United States. This opinion, based: upon. ee 


a : | ca consideration of the acts of Congress of 1858," 1997,7? and 1934, 13, and ae o 
~~ eertain court and departmental decisions,'* ‘ questions not only the j juris- see eed 


o diction’ of this Department. to joanne the known, mineral or non-: 


| ae mineral character of school lands, but. also the. power of Congress — : ue 
/-- to authorize this Department tomake such determinations. The funda- 


ae mental basis of this. opinion is that: Congress, by the act of 1927, ‘granted __ 


oS ‘to the State of California the title: to-mineral schoot: land: sections. and: . ee 


oe 3 that.it is therefore questionable whether either this. Department « or r Con- Ae 
26 gress have ¢ any further eet ecn over r such lands. ae. : : Oath Oe 


ee ae Of. Rule 80, Rules of Practice, bt Li. D. BAT, 560 (3828), 43, crR 221, 79. Ye 


= "21 Supra,’ fn. 1.. 
3 Supra, fn. 2., 


Sintra, in. 63. ae ee ae eer. a: 
- 4 West.v. Standord : Ot Uo. 278 Uv. g. 200 (1929) ; if “Huntington Vv. , Donovan, 183. Cali, . 


wae 746, 192 Pac: 548. (1920); ‘Lawyer v. State of Uteh, A. 5870, June 6, 1928 (quoted in’ " er 
; part,: 53° I. D. 50, B5) 5 Instructions, Cire, 1114, 52. L.. D, 51 (1927), 43. CFR. 270.23 ; 


_° Shores v. State of Uteh, 52 L. D. 503. (1928); Construction of act of January 25, 1927, 


s . BB I. -D.°80 (1980).; Cire. 1338, 55.1. D. 7 (1984), 43 CFR 270.31; Sliger: Gold Mining — 


% > Oommen: 56 I. dD. ‘Gr, Atos eo Pe ee ae ers rs Ne ae 


eer 7 ie 


a oN a MARGARET SCHARF—R. zB ‘HAVENSTRITE - a eetias oe 


oe 


S - Donovan’ 15 


In his so, Havenstrite states that in- nthe case o of Huntington v. oe oe 


aia was: held to be the wile that. after acquired: title of. ihe state aid not} inure i age? ie 


ie _its patentee. Therefore the date, on’ which. title vested in the State, ‘becomes Ba. a 
matter of paramount importance to the fee owner holding under patent from the *. - 


State of California, because if the land were mineral in character in 1880, then... erry 


- the title:to: the minerals would be vested in the State of California under the Act’. ~ 7. 
: , of 1927... The. Act of. 1927 provides that. the: State can dispose of its minerals on. Sma Tee 
eats School. lands only by lease providing. royalties to’ be paid to the: State for school — ee 


. - purposes. | In such. a. situation: the: mineral rights would. not inure to. the “pr esent : eee 
__ fee-owner from which source the undersigned holds an oil: and gas lease. with SE a 
s appreciable development. thereon. - es cite ore 
This conflict creates a serious cloud upon. my title’ = ‘aad. asa result the Gitie ae. ae 
| Company will fot pass a clear title covering my oil and. gas lease, which fee aie 


* Ine-at the present. time from carrying out: my lease obligations.’ . wine 
| It is my belief,. that in as: much as the Department has: determined that a por- 


~ tion-of the land embraced in ‘the Margaret. Scharf. oil and. gas lease application | - | 


; was nonmineral in. character - at the ‘time that. title passed to. the. ‘State Of Cal- . 


ee ifornia and indsniuch as’such. portions. of-land: ‘occupy: a position on both. the: north © : 


and south boundaries of .the- ‘above. meritioned,, Section’ 16, ‘it. is my. opinion. that 


. the. Department. should: also’ find ‘that. the remaining acreage in question was | oe 
“4 therefore’ nonmineral_ in. character in. 1880; at. which time it. passed to the rae ol pill hs Sp 
> Of: California. ine ee ee ee ; a Mes aha : 


Since this: Depariiients en i ned the first group os inndé Above! es 
mentioned: (lots 1 and 2, Sec. 22 and the NEY: NW, Sec. 16, T. 4 Neo 
~ R.17W., S. B. M.; California) to the State.of California as indemnity. 7 
school lands, had found as a.fact that. these lands were then ‘ ‘nonmin- 
eral in character,” Havenstrite’ s motion relates ouly to.that portion.of | 


ack of land i in. Sec. 16 embraced i in the second group. of lands above mentioned. Pane 
The question of the mineral character of See. 16, except as to the: NEY, oe 
~ NWY, ‘has apparently never been’ determined. by” this: Departmen oe 
Nor. was any such determination made by: this. Department inits dee 5 


oy 5h 868). 


- _ cision of March 24, such a determination being unnecessary to a deci- a 


| : sion on. Scharf’s appeal j in view of the holding that, according to. the . - 
records i in this Departinent; the title to > the land ie sate to have passed Cie 


i “6183. Calif, 746, “192 Bac 543 (1920), “This case: hela that an- aiseacquired fang 
“of. the. Federat Government. did not inure to its’ patentee. ‘The after—acquired title of a. > 


Oe . State was. not. involved. “But. it: would: ‘seem that. ‘this’ rule: of the Huntington case apphés — - weicoxe 
-. also to the: after—acquired. title of ‘a. State.  Hlmondorf v.. Carmichael, 13. Ky. (3 Litt.) - Ee ES Os ee 
. 472, 481-484, 14 Am. Dee.. 86, 94-95 (1823) ; Governeur v. Robertson, (24 U. Ss. (11 Wheat.) . ee te 


832, 358-360 (1826) ; cf. Stith v. Hart’s Heirs, 22 Ky. (6 Monroe) 624 (1828) ; 5: ‘Taylor. eee oe ay 


We Shufford, JL N.C. (4 Hawks) 116; 15:-Am. Dec. 512 (1825). 


.%8'The title of those claiming this section under patent- ‘from: the State of ‘California’ at gee 


“"-* 4g not subject. to collateral attack. Saunders v. La Purisima Gold Min.. Co., 125 Calif. ee 


__. 159, 57 Pac. 656 (1899) ; Worcester v. Kitts, 8 Calif. App..181, 96. Pac. 335.(1908); Graham. 


ag Reed, 83 Calif. App. 516; 257 Pac. 131-(1927): But. this rule does not apply where 


the: attack is ‘by the Federal Government or its patentees. United. States. v. Morrison, 


S240 U. 8. 192, 213, (1916) ; Sherman v.. Buick, 93 U.'S. 209, 216 (1876); Ord Land Oo. v. ee 
: Alamitos ‘Land Co., 199 Calif. 380; 249 Pac. 178. (1926).; Keeran v. Allen, 33 Calif. 542.° 0 os 


| (1867) ; Keeran-v. ‘arith, 31 Calif..461 (1866) 5 | Kile & Thompson v. ube, 28 Calif. 431 a 
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864 | | DECISIONS | or THE ‘DEPARTMENT oF THE. INTERIOR. (8T1. D: 3 


to ‘the: State. of California either under the act of 1858. or r under fhe 


Cae of 1927. 


af At: has ne ican an eskablisied + woe of ie ‘that ie : Departinont’ is : iy . 
~ Soren jurisdiction over lands the title to which has passed from the. -— 
~. Government, whether to a State or to. an in dividual, and its functions ae 


“with: Tegard. to such: land necessarily ceases at that time.1”’ Haven- 


td a “strite’s motion therefore directly presents the question whether this De 


(aaa 


» partment has jurisdiction i in this case, upon Havenstrite’ smotion todo, 

so, to make findings of fact as to the mineral character oftheland asof © 
- the effective date of the original school land d grant, which h findings will Stabe 
fee conclusive. - 8, 
‘| It-is the opinion. a thig Deviartment that ers the: act of 1997 a Ct ae 


a. supplemented by. the act of 1934, mjra, it- has jurisdiction, i in a proper’. ~ 
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858, 365° (1898) ; State of. California v. Boddy, 9L. D, 636 (1889). 


. 38 Act of: Febtuary 28, 1891 (26 Stat. 796, 43 U. S. C. see. 851)-3 United States v. “Morrison, soe 


240 U. 8S. 192,.200 (1916) ; “Minnesota v. Hitchcock, 185 U. 8: 3738, 400-401 (1902) ; . United 


_ States. v. _ Thomas, 151, U.S. 577, 582 (1894) ; Black Hills National Forest, 37 L. D. 469 ae 


(1909). 


18: Revised. Statutes, ‘sec. 9975, as. amended: ‘by the ‘act of Webruary 28, “4891. (26 Sec. ore 
7196, 43 U. 8..¢. sec. 851); United States v. Morrison, 240 U: S. 192, 200° (1916); “Heyden- 
_ ‘feldt. v. Daney Gold & Silver. Min. Co:, 93 U.. ‘S. 634,. 689 (1876) ; Sherman. v. Buick, 93. -- 
ese oa Of ‘$8. 209, 213-214 (1876) ; : State of Utah, 47° L, Dd. 359, . 360. (1920) ; : Andrew Jd. Billan, Bae 3 - 
oa 36. i: D..384, 335° (1908).; Cireular of: April 30, “1907, 35 L. D. 581, 43 CFR 270.19; SOO es 
oe Instructions of April 22, 1891, 12 L. D. 400; Fannie Lipscomb,. 44%. D414 - (1915) ; ‘State 9 9 2 
er “oF. Washington v. Kuhn, 24 LD, 12° (1897) 5 : Todd v. State 3 Washington, 24 L. dD. 106 ae 
es ‘: (1897) ; -of. Noyes V. State. of Montana, 29-L. D. 695. (1900). PE gn te gE 
- _ - 20 Ivanhoe Mining Co. V. Keystone Consol. Mining o.,.. 402° U. ri 167. (1880) : : “United a, 
- States. v. Sweet, 245 U. S..563 (1918) ; Mullan y. United States, 118 U.S: 271, 276.(1886); | 
Original -Amador Mining Co. V.. State of California;. Copp’s: UD. S.. Mining Dec. 109. (1873) 5°’. oe 
State of California v. Poley, 4. Copp’ 3 L,.0.18 (1877). 3. State of. Colorado, 6 L. D. 412, 419 
(1887) 3; Abraham L. Miner, . 9 L.'D. 408: (1889), ; ‘Mangan & Simpson v. State of Arizona, ca enn os 
‘52 L. D. 266. (1928) ; 7 ‘State af Wyoming, 46. L. D. 34, 86 (1917) ; . State of eames. ae a en ta 


L. D. 590 (1916). 


- 2 Sections’ 6. and 1, “40. Stat. 244, 246-47: “Known Mineral Lands: Ivanhoe. Mining Oo. \ eee Ss 
Keystone Consol. Mining Co., 102 U: 8. 167 (1880) ; ‘Original, Amador Mining Co. v.. State - oe es 
of California, Copp’s U..8. Mining Dec. “109 (1873) ; State of California Vv. Poley, 4 Copp’s eer es 
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case, to make findings of fact as to the mineral character.of school . ~~ fe 
} lands which. will constitute a valid and conclusive determination Of aes 
I that: | issue. But this Department: i is further of the opinion that the > 
case. as. now, before it does not present a proper. case “in. which. the : a : 
Department will or may exercise its jurisdiction. to make such findings, te 
The Background of the Act of 1927 —Prior to the. act of 1927, it had: 29 
been: the uniform: policy of Congress, in making the various school 
‘land grants, to reserve from their operation, as a general matter, all’ = 
~dands which were embraced. i in Indian, military, or: other types” (iia geen 
~ reservations,'% or. were ‘subject. to valid claims initiated prior to the ge 
_ peffective date of the grant,* 1° or were, known to be yhineral in character Op oes oe 
_ / at the date they were identified by. survey, or at the date of the grant . 
| ‘where. the survey. preceded. it2° This Policy was followed in the act: 
of 1853.” 2: _ But this act, Tike the acts ‘granting. school lands to y many 
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: 45. L. D. 593. (1916) ; Hlizapeth J. Lawrence, 49° LL, D. 611 (1923). 


moe . © Hallengren v. Mitchell; ‘42 L, D. 296 (1913). ate ee, | re Coit NR ea eee 
aT Original Amador Mining. Co.. v. State .of California, Copp’s: U. ‘s: ‘Mintae Dee: “109: oe os e 
ee ees (1873) ; ; State of. California v. Poley; 4 Copp’s: L, 0,18. (1877) ; State of Colorado; GL D aot eee 
me 412, 419° (1887) ; “Abraham ‘L. Miner, 9 GL. D. 408. (1889) ; Mangan y Simpson v.: State. Of pee 
“ae! Arizona, 52 Le D: 266. Gere State of Wyoming, 46 E. D. 34, 38, er ‘State cai bi igi fee Mea 
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ee other States, muden no » provision ‘for determining hie part of thie jad a 
oe oe _was. thus excluded from the grant. Neither the issue of a patent. nor any: a a: 
oe > other: equivalent. action was provided to evidence the transfer ofthe = >... 
title to the State. Until a decisive determination had been made as’). * 
to the: character of the land in so far as it was affected by any ‘prior, a 
“entry, mining claim or settlement claim, or by a reservation, or bythe, 9. 
_» “known mineral character of the land, or by the date and validity of i 3 
~~. survey, it could riot be certain whether or not the title toa particular = 
Saas ~ tract of school land. had otonly posted t to the State oe California under’. oo 
+. the act of 1853. . os 
“a0 e Phe’ detcumination of these i issues was a ss Funotion regularly anéroised. fe 
by this Department in the course of its administration of thé public 
“lands. The title to school land tracts was frequently declared by this 
a es Department to-have either. vested. or-to have: failed to. pass to the. State. 
as a result of determinations made by this Department : in ‘connection =~ 
_. with the validity. or. date of a survey, or..the. superiority of avvalid 
_. elaim initiated before survey,?+ or the effectiveness ofa reservation to. _ 
| exclude a tract from the grant,” or the effect of an indemnity selection ~ 
- - upon the title to the. granted lands,° or the known mineral character of © 
. . the land at the date: af. survey 0 or fhe, date of. the e grant v where the survey L, 
preceded it" ee en ae pa | 


Spas Buick, ‘93 U. Ss. 209. (1876) ; "Reservations: ‘state of California, 15 Le D. 350 (1892) Sr haa 
'-. State of California, 3 L. ‘D, 327: (1885). ae 

io | Tt is: well ‘settled . “that, in. the Saheenes af some ‘specifi. provision’ to the. ‘dontrary in. 
oe respect to any. particular. grant of public land, ‘its’. administration falls‘ ‘wholly and. abso- 


. Supervision of .the Secretary of. the’ Interior. ek - Catholic. Bishop of Nesquatly. Vs. Gibbon, -. 
: 158 U. S. 155, 166-167 (1895); Revised. Statutes, secs. 441, 458, 2478; Cosmos Buploration. . -_ 
Co. v. Gray. Bagle. Oil Co. 3 190. U. §. 301, 809. (1908). : ‘Burke Vi, Southern Pac. RB. Re Oo5. /-. 
+284 U. 8).669, 684: (1914); Cameron Vv; United States, 252. Uv. S. 450, 461 (1926); Tohanéon: aes 
Ba. 2 Washington, 190 U.S. 179, 185° (1908). x ee 
28 State of ‘California. v. Dodson, 3 L. :D. 306 (1885) ; : ‘Fronds: 0 Gruman, 44 gp Di: 291 2 he a 
ie (1892): : Virginia Lode, TL. D, 459. (1888) + > State: of: Michigan, 8 L. D. 560° (1889) ; 3 St eS 
iat Barnhurst ¥! State of Utah, 30 L. D. 814. (1900) ; “ State. of Florida, 30: L. D. 187: (1900). ane 
re Giovanni Le Pranchi, 3.L. D. 229 (1884); - Paris. Gibson, 21.L. D. 327: (1895) Sherman eee, ts 
y. Buick, 98 U.S. 209, (214: (1876) ; : Sonn Jack, 5: Li D. 14. (1886) ; ‘ Cichy. aoe \Palizer,’ 200 ee < oe 
eee L,. D. 52. (1895) ; : ‘State of New: Mexico. Vi Garrett, 44 I. De 489 (1915) ; : ‘State. of: Utah, ig ee oe pyen ae 
he ee AT L. Di: B59 (1920) ; Samuel A. ‘Robinson, 48-L: D. 103 (1921) ; Odillon Marceau; PTLD es ee 
_... BB4 (1889) ; Hamilton v. State of California, 45 L.D. 471 (1916); State of Washington 
ae iv. Lynam,. 45 L. D. 593° (1916) ; : Barnhurst v. State of Utuh, 30 L. D, B14: (1900). ; a State so ot aie 
_ of Idaho-v. Kingston. Townsite, 87 L: D. ADBS5. (1909); . Schumacher v.. ‘State of Ubedinala eae per 
33° L.-D. 454 (1905) ; State of Washington v. Geisler, 41 L. D.. 621 (19138), SP oe 
_ ® Black Hills National. Forest; 37 L. D. 469 (1909) ; Instructions, 47 L. D. 361 (1920) ke 
State of California, 3 L. D. 327. (1885) ; State of. California, 15° L: D: 850° (1892) ; : State of = os 
bien Michigan, ' 8 E..D. 560. (1889) ; ; John Ww. “Schofield, 42 L. -D. 588 (1913); : “Instructions, 83000: ct ere ae 
soe Hl, D.. 616: (1905) ; : Reid v. State of. Mississippi, 30 L. D. 280 (1900) ; Instructions, 41 - Oy eee 
a Se a Die 433 (1912) ; : State: of Minnesota, 28 L. D, 374 (1899) ; State. on Washington Vs Lynam, rae ee os 
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- “The ‘dithority. of this Department t to fnakeé a arta determine a 
. ee of the known mineral character ofthe land as of the effective 
date of the grant: was asserted: at an- early date,” and thereafter fre-.. | 
ce quently exercised, despite strenuous objections that the Department. 
had DO ., such. ‘jurisdiction or authority. #9 Of course, the theoretical 
7 ee argument could be made that the title of lands, actually known to be. 
_ ~~» nonmineral in character at the time title ordinarily passes to the State; 
ees would: then have passed from. the Federal Government as a grant Mm. 
he  praesenti; and. therefore, ‘that this Department, under the rule that: its 
oh oe functions. cease when title has passed. from the Government, would — 
. ‘haveno jurisdiction: to pass upon the question. of the mineral character . 
of the land in order to determine whether the title actually. had passed’ 
».-to-the State and that. such i issue would be justiciable only in the: courts. 
| But judicial decision was, otherwise. So long as the Secretary of the. 

Interior had not made: a determination. that the: land. was nonmineral 


mg ‘in character, or had not taken action the. effect of which was to-pass the 


| title to the State, as, for example, approving an indemnity list, the 
jurisdiction to: determine the fact. whether a particular tract, granted : 
by an act excluding: lands known to be'mineral, was of that. character, 


wee é Was held to rest with the Secretary of the Tnterior. ai 


Asa general matter, this Department, both by. regiilationa cad aoa 


sions, took the position. that until the contrary was clearly-shown, the 

: presumption existed that land granted to a State for school: purposes. 
was of the character contemplated by the grant, insofar as its then. 
ve by, known mineral. or nonmineral character was concerned, and that there- 
: fore the title to school sections identified by survey: has passed to a 





23 ‘See, for: ie. Originat Aneto: Mining‘ Co. v.. ‘State of. California, Con's. v. S. 


Mining Dee. 109 (1873) ; State of California v. Poley, 4. Copp’s L. 0.18 (1877) ; Townsite. 
‘of Silver Cus. Vv. ‘State. of Colorado, Copp’ s U. S. Mineral Lands 279 | (1879) ; : Circular 
approved May 2, 1887, 5 L..D. 696: Circular of November 16, 1888, 7 G, D. ‘585, ~58r; 

". Regulations of “May. 27, 1891, Rule. ¥ & 24 ‘L, D..548, 551, - 


an 
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_ 8 Warren v. State. of Colorado, 14-L, Dd. 681, 682 ee ; ‘eqstone Lode €. Min Site ve tia 


or of oh hgnce 15 L, Dy 259, 261 (1892). 


George G. Prandsen, 50 i. D. 516, 520 (1924). 


a West Ve Standard Oil. ‘Co., 278 U. S. 200. (1929) ; - - Standard. ‘on Co. of California” vo 


United: States, 107 F. (2d) 402 -(C, C. A: 9, 1940), cert, den. 809 U. S. 654, 673, 697. 


(1940) ; 7 see Cameron. v. United ‘States, 252 Uv. S. 450, 461-64 (1920) ; Burke Vv... . Southern - 


a Pacific. R, BR. Co.;. 234 Uz..S. 669,. 684-87 (1914) ;. Keystone Lode & Mill Site v. State of . 
cokes et Nevada, 15 L. DY 259, 261. (1892) ; a‘ Central Pacific R.-R. Co. v. Valentine, 11° L. D. 238, _ ae 
_» 248° (1890). The enabling acts of some.of the States expressly conferred authority on - bg Oe 
_ - this Department -to.. determine. the mineral. character of the ‘school “lands. ‘granted. See. 
eet, of February 22, 1889, ‘pecs. 10, 18 (25. Stat. 676, 679, 681). (Mont., .Washb., N. Dak., . 
" 8. Dak.) ; ; act of July 3, 1890, secs, 4, 18 -(26: Stat. 215, 217) (Idaho) ; act. of July 10, i 


eae 1890, secs.: 4, 18. (26. Stat. 222, “228, 224) (Wyoming) act of March 8, .1875,-sees. 7, 15. 


A 97, 1891, Rule 7, 24. L. D, 548, 551, Sea New Mesico, Ve ae 243. U. 8. 52, ee. sO ieee > 


es i _ Steel v.. Smelting Oo. 108 U, s. 447, 451-452 ieee): 


. Ee (18 Stat. 474, 475, 476), as amended by act of April 2, 1884 (28 Stat. 10) (Colorado) ; one Cae, 
js “gee also act. of August 9,.. 1888, sec. 6.(25. Stat. 393) ; (Wyoming) ; : Circular: approved May 
2, 1887,5 L..D. 696; Circular of November: 16,1888, 7 L. D. 585, 587; Regulations of. May | 


ai 
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“State. oe Be. eronksy was this presumption. that. even a ‘return: by eon a 


a - surveyor-general that: the lands were mineral - in | character, owas awe a 
ves “sufficient to. overcome rt. ee a is ; ae ae eee 


But occasions often arose for the deerdineaou: of ie nee min- Boe a 
eral character of the land as of the: time of its presumptive passage. 10 oe 


a - the State. Among the types of cases in which ‘such Aeteraninations ogee 


aS .. were ‘most frequently made 34 were the following: : , She tae 
CZ y. On adverse. proceedings. instituted ny this Department to test . wae pass 


: : the title; * 


(2): ‘On, an n appliation by 8 a State for lands j in Tien of any school bee oS 


| lands; * ar was 


(8), On an » application & for. a. 1 patent based on a valid mineral a re 


: ‘Weation ; 5 a7 ae 
(4). On an. application prior to o the 2 Mineval 1 Leasing Act of 1920 to 
~-purehiage, coal Jands;° ee ee 





82 Boulder é Buffalo ‘Mining. Co., 7 7 Li D. 54 (asses) ; ae "Regulations. ‘oF March 6, 1908, be 


~ LeD. 89; State of Utah; 82 1. D, 117 (1903) ; Regulations of January 10, 1906, par. 16, 


OS 34-L. D. 365, B69; State of. South Dakota v.. ‘Walsh, 84 L. De 723. (1906) ; : Regulations of | 

i April 25, 1907, par. 15, 85 1.:D. 587; 540; Regulations of June 23, 1910, par. 15, 89 L. 'D. 

~ 839, 42, 43 CPR 270.15 ; Charles Ti ‘Ostenfeldt, 41 L.. D. 265, 267 (1912) ; = Tillian v. ‘Keepers, ' tee 

4A L. D. 460, 463. (1915) ; 3 State of. Utah v.. Olson, 4U L.-D.. 58, 47 L: D. 65. (1919) : Hyppo- 

. lite Favot, 48 LL. D. 114: (1921) ; ; Russel ‘y. United: ‘States Boraz. Company, 48 L. D, 418 
(1922); 4 State of Uteh: v. Br affet, 49. LD. 212. (1922) ; Alvert E. Dorf, 50-L. D. 219. (1923).; 
“George G.. Fr andsen,, 50°L.. De 516 (1924) 5 oe Work | Y. Br raffet; 276; U.. Ss. (560. (1928) ; ; Homer 

HH, Harris, (53 I. Ds §84 (1982)... 

8 State oF “Utah, 82 L. D. 17. (1903)'; a “Tigtructions. of ‘Janvacy: 20, 1902, 31. Li D. 212 

Bios . (1902) ; > cf. State. Of Utah Ve ‘Lichliter, bo L. D. 231. (1924) ; Regulations: of August 6,. 

1915, Rules: 100, 101, 44 c “D. 247, 810-311; Mahogany No. 2 Lode Claim, 33 LL, D.: BT ae 
(1904) 5 United: States v. ‘State of Uteh, 51 L. D 432; 436. (1926), f 
ae 4 Other instances “were, é&: €.,) on applications. for town- site. entry, “‘Townsite ae Silver. 

Cug. y. State-of. Color ado,- Copp’s: Uv: Sy ‘Mineral Lands: 279 (1879) ; ;-on application. by. State: wey 

° t0-clear: the title on behalf of purchaser therefrom. as against mineral. locator, Perriera vi 

-.  Joeks, 15 L: Dy 278, (1892).; on: conflict between the State and one claiming settlement, 

Es August Erickson, 44 TL. Dy 215 (1915)... 

8 West vy. ‘Standard Oil Co., 278 a “g. 200. (1929) ; ‘Standard ‘Oi Oo. Of Califor nia. v. 

rs United: States, 107 °F. (2d). 402, 412-13 (C. Cu: A. 9; 1940), cert. denied 309 U. S. 654, 673, 
697 (1940).; : United States v. State: ‘of. New. Mewico; 48. L; D. 11 (1921) ; ‘. United. States: ve 
_ State of Utah, 51 L. D. 432. (1926). 

.-. « § Prior to. the act of 1927, where : a ‘State applied for. lands. in lieu. of. sebiool gection: jands’. 

: alleged. to. be mineral’ in character and thereby. excepted from. its grant, satisfactory proof... 
was required. that such school section lands’ had. not,. because of their mineral. character, aa 
passed to the. State. Regulations of March’ 6,. 1903, 32 L.. D.'39; ‘Regulations of: January © 
10, 1906, ‘par: 17, 34 L..D.. 365, 369:; ‘gee ‘Standard Oi Co. of California Ve. United: States, 

-) 107-3. (2d) 402, 411. (c. Cc. ALO) 1940), cert. denied 309 U. -$:.654, 673, 697 (1940). ‘Since. 
3 “the act of 1927, school: section lands: cannot, merely. because. of their mineral character, be 
i assigned as the base: for a lieu selection. “48 CFR 270. 17, Instr uctions of Rebruary 1, 1928, oa 

35215. DD: 278) 274." 3 

2 ~ Boulder &: Buffalo. ‘Mining 00: es 7. L. Ay. BA. (1888) ; He “Fleetwood. Lode, 12 Li D.. 604: ce 

ee (1891) 3 ; Keystone Lode &: Mill Site Vi: State. of Nevada, 15 LL.D. 259. (1892) ; ; ‘State: of Utah. 

Bo aM Allen, 27 L..D. 53. (1898) ; ; Regulations of January 10, 1906, par. 16, 34 L. °D. 865, 369: 

: “ State of South ‘Dakota v. Prinity Gold Min. Co., ‘34°L. D: 485.. (1906) ; ; State of. ‘South | 
-.. Dakota y. ‘Delicate, 84 L. D. 717° (1906) ; South Dakota v. Vermont Stone o., 161 ee D. 263 - 

. (1893) ; State of ‘Montana y. Silver Star Mining Co., 23 L. D. 318 (1896). 


8 State of Montana. Vv. Buley, 23°'L. Dy. 116° *(1896) : ; Tillian v. Reger: 44 L, D. vee BN a 


oe P (1915): ° Warren. v. State of: Colorado, 14 L.:D.° 681. (1892) ; -Prees vy, State of Colorado, os aa 


ee 22 L, D, 510. (1896) ; ; Charles. L. Ostenfeldt, 41 L.. D. 265 (1912) ; ; State of Utah v. Olson, 0 
eee 47 L. D. 58, 47. LD. 65, (1919) ; ; State of Utah: vy. ‘Brafet, 49 L. D. 212. (1922); 7 Sore vip Pg 
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“o) ) ‘Ons an » opilieation fox a ‘Tenia or prospecting permit ender: ine . og aaa 
| Mineral Leasing Act of 1920, Supra, provided it: were accompanied. by ae 
Yt showing that, because of the known manera character of the Jand, a 


the title had not passed to the State.® 


The possibility, therefore, always remained ‘that! the fitle to céhool. a 
Len lands claimed. by the State or its grantees: might be later. wn es 
‘settled, by a proceeding in the land. department at which sufficient, 
Ege evidence. was. adduced to. rebut the presumption of. the nonmineral . ~ ose 
a8 3 “character of thé land at the time the: title ‘presumptively. passed: 
_ Although this: was. well known to Congress, numerous bills on: the sub- | oe 
sae having frequently. been introduced, 40 it was not until: the. act of ne 


1997 that Congress passed. any legislation on this subject. . 


The Act of 1927.—For some time prior to the enactment. oe ‘this eee 
sate, there were pending i in. this Department more-than 1,700 pro-. — 
_ seedings, based: on allegations that the lands were known to be mineral _ 
“mM character at the-time the title thereto. would otherwise have passed, = 
eich had been instituted. by this Department. questioning the States’ ; 
_ presumptive title to school lands... The pendency « of these proceedings . os 
seriously: clouded’ the. school. land: titles: of many. States with: conse: * : 
aan embarrassment: to. their’ common- -school funds.” ~The legisla- 
-tive history of the act clearly, shows that it was to remove this threat oo 
that ‘Congress passed the act of. 1997. The:purpose of the act was tee 
vest: the States, . subject to. the circumstances: hereinafter mentioned, : : 
with title to those lands which, except for their mineral character, oe. 


would have vested in the States under their original school land grants. 


’ The act of. 1927, subject. to these circumstances, applied. only: to school ° 
“gection lands known to be-of mineral character at the‘effective date 
_ of the original-school | land-grant and:did not apply to lands. which 
- “were not known. to be. mineral in. character at the time’ title could vest, ! c 
even though a ‘afterwards discovered to. contain’ minerals, since’ title _ 


gal ch 


thereto would vest in the State under the original grant. 8 But: Con-: ; o 


as did not intend to vest. the State with title to every school section’ aes 
in place. ~The purpose. and the terms. of the act, as. well as its legis- oe 
- lative Sastry, seem uceony to indicate that the intention of Oe ee 


| - State of. Alabama, 6 L..D, 498, 497° (1888)... 


8! Instructions of Mareh 15, 1927, construing aet ‘of January 25, 1027, ‘Cire. 1114, 4, 82 i — 


Te D. “BL (i927), 43 CER 210. 2B. | 


bee 


ae “wo Albert Bi org. 50 Ey De 219 (1928); 3 ‘State of Vieh. v. __Lionliter, 50 i, D. 231 (1924). gy thes) 2. 
ios Soe 40 See 8. ‘Rept.. 603, 69th’ ‘Cong., ist sess.; p. 6° (1926) ; . HL -Rept.: 1617, 69th SeQne 2a ie 
OS géss., ps 10° (1926) ; H. Rept. 1761; 69th Cong., 2d sess.; p, 5 (1927). | Paige eis 
ok 4p oh. ee See S. Rept. 603, 69th Cong ae ist gess., p.-D (1926); H. Rept: 1617, 69th Cong., Ba. - a 
4. gess., “pp: 9, 14 (1926) ; Pals Rept. 1761,: 69th. Cong., 2d sess., D. 4, (1927). ee Mok by eee 

® These. proceedings; of ‘course, were directed only. in. those. instances, " paxtteularly the. Fee 
Western. States, where. the State’s school. land grant excluded, either expressly or. impliedly, J oe ee 
, Jands then: known: to: be mineral. Such proceedings were not. instituted. where the granting... wu 
es acts included mineral lands. | _ See Work v.. Louisiana, 269 U. $8. 250° (1925) ; ; letters ape 
~ proved: by the First: Assistant. Secretary of. March 17,, April’ 12, and April 15, 1987 (G. D0 6 
0. 06897) (Towa).; See also Cooper v. Roberts, 59 U. s. (8 How.) 1738, (1855) (Michigan) a eae 


oe i ee 


August 15, 194L os ie 


as oe to. vest | in’ the: States, finally. aa, irvevoauhly. the: full title. as 
ne “* ‘school sections:in p 
Ree ‘previous school land. rants Was, the_then known. mineral. nalues. of the. 
oe lands; provided they, had not. become subject. to tights, reservations’ 
oss or court proceedings: or disposed ‘of as indemnity or. lieu lands. If Sas 
the only hindrance to. the State’s title was that, the land. was ‘Imown to’ ose 
fo The mineral in: character at the time the: grant: could take effect, then - Pe 
’ the title was vested in the State ‘utider the act of 1997... In other words, Ceca 
oo» the fact that the land was known to be mineral i in character could not;. eos 
OF itself, thereafter be sufficient basis. upon which to. attack the State’s ee 
ig title. . Een 
eat aciuailly-3 apparent, Neoware that Congress did n not ‘intend 7 seat ee 
-.. in the States the title to such lands which: were then: subject; to: other. oe 
ns impediments.» Thus the act did not: ‘affect’ school section lands Which she 
»<.s had been used by the State as base for indemnity or. lieu. selections. oe 
Nor did it affect school section lands then subj ect to a: existing reser- ne 
»-.  vations"or included in any proceeding pending in the courts ns: the soe vee 
ae United States, or subj ect to or included-in any valid application, claim: os ; 
Oa” or right initiated or held under. amy | existing laws. of the United States... - 
.-, Such lands. remained unaffected. by the act. “Obviously, the title 1 
i. any: schoo] section lands did not. baad to the State under. the act of. ss: 
fhe 1927 if any of these'bars existed. ee oe. 
The effect: of the act of 1927, fiers tores was ; to oprovat (ieatier bé:, 





Ce wherever the only bars to the operation of the. 








as one MARGARET ? SCEARP—R, B, HAVENSTRITE a8 ered oe 


} 


mht ing raised in this Department any question.as to whether the title to: ae 


- “such lands:-had: passed from the. Government to the State, if there was} - 
ce nothing to prevent the operation. of the act. of 1927 and. if that: question’ acs 
-'» was based solely on the issue whether such land was. or was not of fir oF 
a known mineral character at the time the school land grant could take |> > 
- 4 effect. No matter which way. this Department might decide that i issue, ea 
_” | the title tothe land was in the State.*. -If that issue were the only. one: 982 8480s: 
ae involved, a, determination. thereof by this" Department. would there-" oe 
. “e? » fore I in no way. be a function’ in pursuance of this Department’ S. admini- ee 
ee: stration. over the public lands. and hence. no. longer a’ question or ace ho 
Pe ae ~awhich this: ‘Department could make, a. conclusive ‘determination.** . 


nee 


Hae a ne See instructions of February 1, 1928) vesngialie act of Taney 25, ‘4927, 52 L. Dd. 273, eae ee a 
. i) 275° (1928). ‘Jn. 14982,. - while. explaining: 8. 8570, of ‘which: he .was the. manager in. the- Bi -o ves 
Chie House and which was passed as an lapauaern to: the: act: of. 1927 (see fn. 2,. supr a), Cone fre 





‘But-since the act-of 1927 did not. pass to. the State the-title to lande ae 


Ev a whieh y were e affected by: any. of the aforementioned circumstances listed. oon we 


gressman. Colton. stated: “.°* * the. act’ of January, ‘1927, was only to lift a cloud ~ 


soe that was. upon ‘the school lends bees of the: minerals: i‘ | ee mt is Cong. Ree, Part 8,. a Mie Bente 
Fela Gita P. 8416, “72a Cong., ist SeSs.: (April aks 1932)... e ean 

Poe ae See Instructions, Circular 1114, 52 L. D. BL. (1927); 43 CFR. 270. 23: Construction of” a ae oy ee 
oes act. of January, 25, 1927, 581. D. 30 (1930)-; ‘3 see letter 1259783, approved April. 17, 1928, Ge sa a 28 

ar. Lawyer y. State. of Utah, A, 5870, June 6, 1928 | (quoted in part, 58. I, a 80, , 85) & Se as 

aere e Shores ¥.. State. pe Utah, 52. L. ae 508 Beds —_ , : 2. Ce, . 


Doe 5. ip rade” 28 e* 
: a Fae as 
aa | ne cer 


ae ot 5 : 7 3 Soe Se ' z= wo. é ae 3 - 
5 Z v iy Saord : 3 aah Ge on PaaanA : - ‘ z * , : a oe “r - eas 
- i ¥ eo . 
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< “in die nee some ot hich sight not be apparent froin the oe of the.’ 


- ae Jand. office, ‘the act ‘unquestionably was not. intended | to prevent this | aoe 


os Department from: determining’ whether the title to any: lands which | 


clearly were excepted from the act-of 1997 had passed or failed to 
: “pass under the original school grant, or from passing on any dispute na 
as te whether or-not any. of the enumerated. circumstances actually ex- bord 
s sted or ‘were sufficient to prevent the title, which: otherwise would. ‘pags. a 


noe the act of 1927, from passing thereunder, a 
. Thus, if it were clear that the title could not have ied unde: ‘the’ . 


i —_ "eh. of 1927 , because of the existence of ‘a. reservation,*” or ofa valid. ; : : 
a8 claim® or any, other exception listed i in that. act, this Department has 


7 : . held that: the title: either’ passed or failed to: pass to the State or has | 


- entertained. proceedings: to determine whether the title had. failed to. : 3 


o pass under the original school land grant because of the then known» = 4 
mineral character of the land. . In addition, such authority has-been ex- . 


peaks ercised i in determining whether. ‘ae reservation 4 4 or an asserted. claim ® .. 


was sufficient to. prevent the title from vesting 1 in the State under the act. 
| of 1997. “In passing on ariy such issue, however, this Department might — - 


first have to determine whether the land involved: was not subject to the pe 


act of 1997 because the title thereto had passed under the original school - 
~ land. grant. Thus, if the land actually were nonmineralin character 


at the time title could. have vested under the original grant, the title .. 


Oh would then have. vested, and. would not be subject to. the’ nee of. 1927.” 
in any way. For, as already mentioned, the act of 1927, subject 
to the enumerated. circumstances, applies only to school petion lands . 
. known to be of. mineral oe at, the’ ‘effective date of the original - 
| school land grant. pk k age a: | s | Pai 
Tf there had ‘phaviously: been. a een tieacn ae the inifieral : 


a ; Haractée of the land was such that the'title. had not passed under the 
oe original school land grant, the act of 1927 clearly applied and the.’ 


~ question would be presented whether the title failed to pass because of 
any of the aforementioned circumstances." ‘Tf, on the other hand, no — 


ue such, determination as to the mineral character had ¢ ever ‘been made, ae 





a Byere ¥. State of. ‘Arigonday. 52 L. D. 488 (1928) : letter 514914, aoneGuer. j uly, dy 1929; $ | 


“ “ Jetter 1137480, approved March 21, 1929; United States v. State of Utah, 1137480, approved. e 


ae ~~ October 18, 1932.-: See State of New ‘Mesico, ‘52. L. dD 679, 52 L. D. 681 eee : State ioe 
OF. Montana, A. 22059, Feb. 18, 1940, : ete 
48 Blizabeth Clark, 52 Ty. D. 278 (1928) ; . “letter 1208708, April 9, 1927, (Albert WwW. z 


Parker, Pueblo 049375). 


State of Utah, A: 21949. (On Reheartig) July 10, “1940; ‘state of Utah; 53° LD, 865 Bee aie 


_ (i93t) ; : Byers v. State. of. Arizona, 52 L. D. 488 (1928) ;. State. of Utah, 58 1..D. 224.0. — ; 


Sues + (1930) 5 ; ‘letter approved April 6; 1928 - (see letter 1182704), May 11, 1928, and United a 
- Spates Vv. ‘Utah, A, 17787, October. 4, 1934) 3 letter 1127230, approved June 18, 1928, PRI ig, 
.. 8 Sliger Gold Mining Oo., 56 ID. 67 (1987) ; Mangan & Simpson v. “State. of ‘Arizona, a er 
2. L, D. 266 (1928) 5 ‘Bartlett ve. State. of Wyoming, A. 22978,. ‘Tune 23, 1941; letter ap- eg 


° : proved J anuary 9, 1929 (a. Vernon ‘Storey, Sante Fe 053700). 


‘State of Utah, A. 21949. (On Rehearing) July 10, 1940 dengan é : Simpson 1 v. . State. or Co 


Arizona, 8: 52 L. D. 266 (1987). as 


pe 


: August 15, 1941 >. 


it was clear that the land had failed, to pass under thé act, of 1927 or. for 


: “ the purpose: of deciding the issue whether, becaiise of the existence: of 
os any of the. circumstances. enumerated, the. title: which otherwise would — ee 
have passed. under the act of. 1927, had. failed to pass thereunder. fe ea ee 


Otherwise a determination as to the. mineral: character of the land, 
. as has: already been: indicated, would. not; since the: act, of 1927, ‘be. a 
1 function for this Department.” i 
This construction. of the. act. of 1997 ge Bean: repognized eed oo 
quently acted upon. by this Department... Where the issues Premed”. 


oa, _related only. to the known mineral character of the land at. the time. 
aes the ‘school grant. could’ ‘take effect; this Department has: declared a de-.~ 


termination. thereof to be beyond. the scope ‘of its authority. But’ 


where it .was clear that.the act: of 1927 did not apply, or where the i is- | 


gue as'to the known mineral. character. of the land was presented 1 in 
-order to determine the validity. of an asserted claim 55 or the suf-_ 
| ficiency | of a réservation 58 to prevent the operation: of the. act of 1927. 


ona particular. tract, this Department has eal asserted its author- 


. ity to make such determinations. 


io) Bhis ’ contemporaneous and. subsequent: éontinuons | nee con- 
struction, known to’ and -acquiesced in by. Congress, would strongly ' 
na ~ support. its validity; even:-when its: validity. i is the subject of investiga-— 
..., tion.®* . Under:such circumstances, uniless. itis ‘ “plainly erroneous,” the) 3. 

construction given by the department. to which is. committed the ad-, - < : 
: ministration « of the public lands, would-not be disturbed by the courts.™. ie x ae! 

--That such authority is. ‘within: this Department was, however, recog oa as ; 


oar —— a MARGARET SCHARF—R. 5, HAVENSTRITE ia, : MBh ae 


ee this Department oe presume ‘that: the title to thie land. had proery to Pa ce 
-.° the State under its original school land grant... But this presumption is |“ 2 
nota. conclusive: one:: It:could:be rebutted by. evidence to the contrary. 
a tae Hence if sufficient. evidence were offered to warrant a determination ch 
“the. preliminary question. as to-whether- the title had. passed under. the ° 
ae, original grant, this. Department: would entertain proceedings for such — 
oar determination. 52° But such a determination could be had- only where | 








: oie by the Supreme C Court of the United States i in West v. Standard 


8 Bliger Gold. Mining Co., 56.1. D: 67, 72, 13: (1987). 


... . 8 Lawyer v. State of Utah, A, 5870,. June 6,°1928 "(quoted 1 in ‘part, 53 I. ‘D. 30, 80), Bs oes 
- Shor es v. State of Uteh, 52. L. D. 503 (1028). nee <a 


84 See fns. 47 and: 48, supra. oe Se 8 
* 85 See fn. 50, “supra. we ead Ss ee 
68 See fn. 49, supra, 


ee Stet E 8 United States v. Midwest Oil 00., 286 U:. S. 459, 472-474, 481. (1915); ‘United States ¥. 
ae Jackson, 280 U. S. 183, 193—197 (1930) ; United States v. | Heatey, 160 _U. 8. 136; 141, 145 
wee (1895) ; : United States. v. Phitbrick, 120: U.S. 52, 58-59 (1887) ; Hahn Vv. United States, 107- 
U8. 402, 406. (1882) 5: Brown v. United States, 113° U. 8. 568, S71" (1885) 5 , annie. 


Lipscomt, 441, D, 414, 418-419 (1915). a 


|. "88 State of California v. Deseret Water, Oit &-Irr: Oo., 243 U.S, 415, 421 (1917) ; Mo. Pe ee 
0 Michael v. aah cide 197 U. S. 804, 812 (1905) + United States v. ode 124 U. 8. 236, 
ie, 208 (1888). | oe 7 tee aera Ts 


if 
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cme 


oe. “no@ Co. 59 whercin it held that bests subséetion: (e). of section 1 of the. ee 
act of 1927 excepted: Jand “included in any pending suit or proceeding ees 
Yo -.inethe courts of the United States. * .*. *” “that act did not affect. nee 
oo. the authority of this’ Department to make determination of the Imown. 
atk ~». mineral. character of the land in that case. _ Subsequently, this. Dee : 
i, ae ‘partment held that the land i in. that case was Imown. to be mineral | im: 7 2 
oe fe character at. the, effective: date of the grant,’ 60. and that determination age 
3 was held to be conclusive. Gt | Sate 
-. Phe: Act-of 1934. —Although ‘the. act: of 4907. eomyrod’ the major * 
a “source of defect in the title to school land grants, at clearly did not. 
“remove. all possibility, that’ a cloud might be. created’ on a State’s title 9. 
oe. through a proceeding i in ‘this Department. which. was based ‘on the two - | 
contentions: (a) that title had not vested in the State under theorigi- .  ~ 


onal school land grant because of the then. known mineral character of — 


., .the land and (b) that the title did not pass: under the 1927 act because ae 
of the: existence. of any of the circumstances enumerated. j in. the act, of) .: 
= 1997, Congress: itself ‘was aware that the act of 1927 did not preclude ee 
“all possibility. ofa cloud: on the State’s title and that because of the — 
Be necessity “to ascertain the character of the land at. the date when title ...~ 
ae would. otherwise, attach in order to. know whether or not title. vested poe 


in the State,. either under the. grant. of nonmineral lands made. by the’ 


. original granting: act or. under the grant, of mineral lands made by. 7 
the act of J: aniary 25, 1927, * * * ‘the title of the State” was “in 
doubt: ands ~gubject’ to. attack. a2 ‘Congress therefore passed 


the act of June 21, 1934/9 o directing the Secretary of the Interior, upon - 
the. application of ae State to’ 1lssue patents, covering” numbered school ree 
_ sections in place granted either by the act of 1927 or any other’act, and 
fe showing the date when title vested in the State-and the.extent to whicke 
_ >. the title is subj ect to prior « conditions, limitations, easements or rights, . | 
Fe. if, any. “By directing the Secretary to make such determinations. and: 
issue: such patent, ig res) that: the act, of 1927 had. not. oe 


4 
os 


9 978 U. 8. 200, 209. (1929).° 


ee % United States v. State of Catifornia, BD op “404 (1985), 55 1. D. 582. (1986), Ree 
“' * 68t Standard ‘Oil Co. of California vi! United States, 107 Fr (24) 402 cae c AL 9, 1940), oad 
at denied 309°U. 8. 654, 678, 697. (1940). | 7 


-® See 8S. Rept. 903, and H. Rept: 1796, 73a Coie: 24 BeSS. (1984). 
63. 43° Stat. 1185, ch. 689, 43 UD. 8, Ae sec. ‘S871a. This act peaviden® 


ae “That the Secretary of the Interior shall upon’ ‘the application es a State ¢ cause 2 patents: Sot ae ae 
Mae to be issued. to the numbered school sections in place, granted.for the’ support of | common ee 
ee /schools by the Act: approved February 22. 1889, by the Act. approved January: 25,. “1927. > 
eae (44: Stat.’ 1026). and by any other Act of Congress, that have been surveyed, or may here- = 
after be. surveyed, ‘and to which title has vested or may. hereafter. vest ‘in: the grantee = =~ . 
'.. States, and which have. not ‘been reconveyed to the: ‘United’ States or exchanged with the 
United. States for other. Jands.. Such: patents: shall show the: date when. title, vested in- - wa 
os the State and. the extent to which the lands are subject ' to prior ‘conditions, - limitations, 
sh. easements, or rights, if any. In all. inquiries. as.to the character. of the land for which. 
a patent: is ‘sought ; the fact Phan. ‘be. determined | as of. the date when - the State’s eae ae 


_ attached.” >) Sa, Was 


— ps irae August 5, 1944. eee ae 


ey io. doprie Congress: ‘or. “this Depiartinedi of: atl tl anthosity | to. 
eee make. ‘such. determinations. : “Otherwise the act: of 1984 would. havé - 


ra _ been’ a nullity, and it is‘not to be presumed. that. an act of Congress 


bean ue % te 


“As nugatory.° 6° Nor can it be said that the sole purpose of the Se 
es. authorized. by the act of 1934: 1s. to. provide evidence of a title. which: 
had ‘been. transferred. by a previous grant in: pracsenti« 65° The. Batent. 
= would. also import: that a conclusive determination, the. exercise - of 
. which is vested in the: Secretary of the Tnterior, had been made. as to. 
... whether the. land was subject to. the operation. of: the act.¢ 86: _ As the: 
ae ‘Supreme Court. stated i in the Standard Oi Co, case, ot hee 


peed: If such act provides for the, issue, of. Ge patent, whether it be: to pass the title c or, 

Hee 8 16 furnish. evidence that.it: has passed, the patent imports that final determination” 
~ |. of the non-mineral character of the land has. been made.. The. issue of the leas 
ae bee te, terminates the Jurisdiction ue the Department over. the land. -_[D. cae 


Where, by the terms or an act, the, Secretary 1 is eenaired upon apaltéaton of the 


, claimant, to issue a. patent” * *~ Congr OSS, by. iroplication; confers. upon: the 
| Secretary. the power to. make. all determinations of law. as. well as of. fact. which» 


| - “are essential ae ae ‘performance of the. duty specifically imposed.: After issue’ 


i "The act. of. 1984, not by jmplication, Bat in : axpieas and unequivocal 
e _terms, declares ‘that. the- Secretary of the Interior has the. specific , 
authority. to. make’ such determinations in the isstance of: a- patent’: 


- 


a BD ee _ MARGARET SCHARF—R, Ee CHAVENSPRETE ; See 


_ Sa 


4 7 of the patent * his: findings - of facts. are conclusive, in. the. absence of: eee 
poo fraud: or: ‘mis, not only. ‘on the Department, but upon the’ courts arte ot . ee 
pe ep tii ea eae ee 


under that act, - Such, determinations had always been made. by. ties a 





rt ates United ‘States v: Poiwera;, 307 U. '§ 214, ‘817. (1939); ; “Graham: ‘é ‘Poster , Ny, 1 Gositoatty. Ti ok 
(7 282 U.S. 409, 422, (1981) ; Clark.v. Barnard, 108:U.'S.. 486, 460 (1883).; Unity v. the Se ae? 
Eee og 0 ‘108, U.. Ss 447, 457. (1880) ; i Bird v. United States, 187. U. Ss. 118, 124. (1802). . a rg 5 
eee © Langdeau Vv. Hanes, 88 U.S.) (21 Wall.) 521. (A874) ; ‘ Morrow v. Whitney, ‘On U. Ss. BBL - 
oe (1877) ; “Wright v. Roseberry, 121 U: 8: 488, 497. (1887) ; > Wisconsin Cent. R. R. Go. ¥, Prive 2.2: 
‘County, 183. U.-8..496, 510 (1890) ; Deseret Salt Co. v. Tarpey, 142 U. 8. 241° (1891). nt 
ko! ee West. v. Standard Oil. Co., (278. U. Ss. 200, 211-212, 218-219. (1929) ; : Wright v. Rose: 
. berry, 121 v: Ss. 488, ‘500-501, 509. (1887) ; . Freneh. v. Fyan, 93 U: 8: 169; 1a (878).- 
moe © Cire. 1338," October 19, 1984, 551. D.&: (1984),, 43 CBE 270. 32. sae 


5982134526 - 


: A 


“. Department-in the exercise of its function under the. school land grants ~~. 
aes which also had operated to: pass title to the States. There is nothing "0 
eee ae the act of 1927 which would evidence that Congress intended thereby aK a 
to deprive this Department of that function: except to the extent that 
.» such a determination would, as already indicated, no: longer have any 
‘bearing on the administration ‘Ry. this ; Department of its, duties with, ee 
"regard to such lands, ace 
ares . Pursuant: to. the: authority and ie ne contained in. ‘the: act’ of oe 
— 1934, upon an application by the State, and after’ the prescribed. pro- fe 
oe eeadings, including publication of the State’s ‘application; 87 this De-. 0. 
on ——- could i issue a ec whieh i is required to show the date when. wh ve 


oe . ie oa ie 2 ia 5 
ie 
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eo title: eee in this State.**~ ‘The j issuance Me such patent. rould: ne 
“a conclusive determination by. this Department of every fact necessary — 
> to the vesting of title’ inthe State, including the fact. as to whether. the - 
see land were mineral. or nonmineral i in character at the titne the original ~ 
a. school. land grant could take effect, and would divest this a ledaaa ae 
oo. ‘of further jurisdiction. over the land. BB ies | 
23 _ Furthermore, if no. patent: under the: 1934 act: t had: yet heen icaieds 
ae this Department would determine the question of: the mineral character | 
of the land at the time of the original grant if that determination 
Were necessary (a). to a decision as to whether title had. or had not. 
wir passed under the act’ of 1927 because of the alleged existence of any . 
- ff of the enumerated circumstances, or (8). to a decision whether the title 
| “had or had not passed under the original school land grant because of. ~ 
“its then. known’ mineral. character where it was clear’ that the title 
could not. have. passed: under the act of 1927 and sufficient evidence had 
: been shown ‘to rebut the presumption that: the title had a to the 
" State.under. its original school land grant. © . 
The. question then. is whether. this case is ee one of the thebes. 
: classes of cases above enumerated in which the Department will pass ‘on. 
the known’ mineral character of the land. ‘No application for a patent.” 
-under-the 1984 act has been made. As to Scharf’s application, there. 
~ is no need to determine the mineral character ‘of the land since she 
~ “has shown nothing to rebut the presumption. that title passed. to the | 
_- State under the. school land grant. Even ifshe did make such a show- - 
ing it would avail her: nothing becausé she has shown nothing which - 
would reasonably support. an. allegation that title could not pass under. . 
the act.of 1927 because of the existence of any of the enumerated cir-: 
- ~cumstances, and indeed she has not: even made such 2 an allegation. a 
raised the issue in any way. whatsoever: 20-00 ee 
“Ne or does” Havenstrite’ Ss motion: present a proper’ case: swartaiting’ 
- such a determination by this Department. It. does not raise the ques- 





. tion of the. known mineral character of the land i in connection with a 2 : 


>» yeasonable dispute as to whether title could pass under the act of 1927, 

Jt does ‘not raise that question with. regard to whether the title could: 
"have. passed under the act of 1853: under. circumstances where it was - 
Pa. ~tlear: that. the title could not have. passed, under the. act, of 1927 and 





aa 8 The Depasunsat has’ dasied many patents specifying Shetien: the State’ 8. title vested 
eS -higgt January. 25, 1927, under the act of 1927, e. z., Patents’ 1099149," 1099150, 1099151 © 
«(Great Falls 080516(d), 080521 (a) and 080521. (b),- respectively,. October 12, 1988), ‘Or: 
Re ee whether. the title vested. under the original school land grant, e. g., patent 1099147, Octo- 
roe “ber: 12, 1988, Great: Falls’ 080516(b) ; Patent 1099097, September 28; 1938, Great Falls . 
. O80521—A : Patent 1099148,. October 12, 1988, Great Falls 080516(c) ; Bee ‘State of. -Mon- = 
a tana, A 22059, Feb. 13, 1940, in which the Department, on petition for exercise of. super- _ 
-visory authority. to: reinstate a ‘rejected application for patent under. the Act of 1934, held. 
that the State. acquired no title, either under its school land grant or. under ue act a aOaT 
89: Pn ese V. Standard. Ott Ca., 278 UU ‘S. 200, » 212-18 (ee) = ens, Wee) es - 


ne z 


aa 


i : , Lands classified under section s ot the act of eae 28, 1987, ‘as more iS yaldebie: ac 
for agriculture than for timber, if in fact more valuable for mineral than 6.85 
for agriculture, and not. therefore subject: to. disposition. under section ee ee 
are. ‘subject. to! location,. entry and purchase - under. the’ mining laws” in in 


ae eae) | “MIN ING: LAWS, -RECONVEYED GRANT. LANDS | 2 BBB rE 


August a5, 1941” 


 auifelent Eilonre had ‘péen: shown. to ae ihe Presinptio. ne the - m iE 7 
title had passed to the State of California: under its original school Jandy: 


grat And obviously. it is‘not‘an application: for a, patent: under the — 


“act of 1934. -Havenstrite’ smotion is not only a request: for an advisory - : 
_.opinion,. but’ for a determination unrelated. to any function of this eres 


- Department. “Moreover, a conclusive ‘and. authorized deter mination bf i] 


the question may be ride by this Department either upon application - c ae 
of the State under the act of 1934 or in those other instances above set ee 


forth. His motion should. therefore be denied. 
The motions of Scharf and Havenstrite a are. 


"APPLICABILITY ¢ OF MINING LAWS TO REVESTED OREGON: AND = ae 


- GALIFORNIA AND RECONVEYED Coos BAY GRANT, LANDS» 


oe: = : cage Soo " Ieteuctions a a eee 
Ce ee Pees on 26, 1941. 
“Raves Onzcon AND ‘Caceromira- AND ‘RECONVEYED. Coos Bay. ‘GRANT- Lanps— ee Aer 


_ Acts’ OF. J UNE 9; 1916, AND AUGUST 28, 1987. 


-# grant: of. rights: under. mining: law in. reveated- Or egon and. California ae a. 
/.reconveyed Coos Bay grant: Jands is. clearly. inconsistent with the ue and ae 


_ purposes of the act. of August 28, 1987. . 


oe phe policy of making. ‘mineral lands in aeeonal ; forests. aableck to ‘the. opatar et ue 
- tion of the mining law. was continued. with certain restrictions and limita- 9° 
tions in the act of June 9, 1916, but the act of August 28, 1937, as to timber | i 
lands. made. the objects, and purposes of. that act paramount, nore imetendine oe ime ae 


any. conflict with: “any provision. of - the’ mineral Jand laws. ° 


. AS: to acts setting : aside lands. for particular : public purposes which: do “not? ee 
expressly: extend. or: prohibit. the operation of. the mineral land laws, there ge ee 
is mo’ sufficient: basis for the presumption. ‘that the mineral land: laws, | 
unless” there are: “express. words of exclusion,. extend. to them. On ithe’ . hoes 
contrary .in all such cases ‘the intent of " Gopgreas.f in. that respect must: ‘be PoP ot 


. gathered. from the act itself. . 





~The act of August 28 1987 plat ail. cis and pacticuiate any one oe ho er 

parts ‘of the acts. of June a 1916 and. d-February 26, 1919, inconsistent nN Ace: 

. ‘its provisions. ee ae wi es te a a 
The act ‘of August. 28, 1987 contains nothing. which authorizes the. Tease of - 2. 


7 ‘mnitierals. 


accordance with section 3. of the act of June 9, 1916. 


| napa, Assistant Secretary: 


Tn memorandum: of J une 4 you acteqtient instructions’ upon ‘the’ ques: . 
tion whether 0 or not, in view v of the Comptroller’ s opinion of February. es 


i 7 


: 366 DECISIONS: ‘OF, THE DEPARTMENT OF. THE INTERIOR (371, LD. oe 


oe 2, 1939 (B-178), as’ to the effect of the-aci, Gf “August 28: 1987 (50 
ive ~ Stat. 874), the mining laws ‘of the United States are still applicable oe 
to the. revested Oregon and California Railroad and peeved ce 


: : Coe Bay Wagon Road: grant lands, 


The Comptroller General in his opinion of. February on; 1999, te / 


7 ae ruling” on. a ‘fiscal question. relating to the O-and C lands held that eer a 
ae ‘the first five sections of the act: of June. 9, ‘1916: (39 Stat. 218), ares’ 28.” | 
a oe repealed by the act: of August’ 28, -1987;, ‘supra. You advert. to. the rege 

-  fact.that Walter H. Horning, Chief Forester of the O-and'C lands, - 
os -requested. a ruling of the Department on the question and-in several. 
. subsequent ‘Jetters has urged, that’ a conclusion be. reached | in. accord aoe? 


oe with that of the Comptroller General.. By letter of October 19, 1939, 


oo Mr. ‘Horning was advised by the Department that. under ‘Depart-_ ee 

= mental Order No. 660 of July 29, 1933, an opinion of: the. Comp- _ ee 

troller General when not confined to a strictly: fiscal question is not) |= * 
.-. regarded as controlling and does not preclude, the Department. from a 


. z rendering its opinion in the matter.” 


The act of June 9, 1916 (39 Stat. 218) ‘phovided 4 for the sevesuny | in hee 


ee ‘the United States of title to.certain lands theretofore granted to the 

Oregon and California Railroad. Company, for dividing the land into. 
three classes, namely, timber, agricultural | and. ‘power-site lands, for + 
.. the sale:of. the timber and. land separately, for the. disposition of the- 


| : proceeds of such sales, for the opening: of the agticultural: lands ‘to 


ae homestead entry, ‘and for. the extension of mineral land laws. to’ ‘the ae FSi sn 
-- taineral lands with certain exceptions and. limitations. ~The act of | ae 


- | February 26, 1919 (40 Stat. 1179), accepted : reconveyance to the United a 
“. States of the Coos Bay Wagon. Road grant lands. then: involved In.» 
| “litigation with the United States: and. by section 3 thereof the classi-' 


ces fication. and disposition of said lands were : to be i in. accordance with 
> the act of June 9, 1916, supra. i: ee 


Section: 3. of the act. of June. 9, | 1916, provides a as Hiniloees 


~ Sue. 3. That the classification: provided for. by’ the preceding section shall ‘not = 


‘ . operate to exclude from exploration, ‘entry, and disposition, under the mineral- 
~* Jand laws. ‘of: the United: States, any of said lands, except power sites, which are 


oe Se ” chiefly valuable for -the’ mineral ‘deposits . contained. therein, and the general Riggs te 
»- -yaineral laws. are | ‘hereby ‘extended. ‘to all of said lands, except power sites: : 


- > ie Provided, That any person. enteri ing mineral lands of.-class two'shall not acquire. ae. 
- “.° titlé to the timber thereon, which shall be sold as hereinafter provided‘in section. 
Rae four, but he shall have the right to use so much of the timber’ thereon as ‘may: ae 
* pe necessary in. the development and usta ion. of his. mine until such. time as 


a such timber i8 sold by the United States. 


Section Lof the act. of August 98, 1987, : lial 2 Boss 


“That notwithstanding any provisions in the Aéts of June 9, I 916 (39 Stat. ey ! ie te as ad ae 


= oar > and February 26, 1919 (40 Stat. 1179), as amended, such portions of the revesied = 
ee Oregon and California Railroad and reconveyed Coos ay be Sie Road “grant asa eet - 


a pte ore. His 
1 : 
, : 


ogg & “MIN ING LAWS. RECONVEYED GRANT LANDS. MOLE 3Y Caen ee 


ae ee ee ee 1 August 3 29; ae ee ia 


os be s . 


wrkg * ads ai as are or * may hereafter’ come ‘iden thé ‘Jurisdiétion of. the ‘Department of Ag Ss 
.- : the Interior, which have her etofore or. may hereafter be classified-as timberlands, +... 
e oe and power-site lang waluadle: for ‘timber, shall be. managed, except: as: “pr ovided om or “ 
_.. in section 3 hereof, for permanent:forest prodtiction, and the timber thereon'shall’. |.” 

: ys be sold; -eut; and: removed’ in- conformity with. the principal’ of sustained’ ‘yield: "(ce 07: a 
_".. “for the: purpose of. providing a. ‘permanent source of timber ‘supply, protecting ©. 
ie watersheds, - regulating. stream flow, and contributing to the economic stability. Ret. 
~~ of loeal communities. and ‘industries, and ‘providing recreational. facilities: 0° un" 
’ . Provided, That nothing herein shall be. construed to interfere with the use a0 peers 
: development. of power sites. as may be authorized: by. law. - [italies supplied. 1: as Re 


Then’ follow, provisions relating to limitations on annual cuttings in ee eee 
) advance: of determination of productive capacity and for the sale eae ee 
2 sueh: cuttings, for. the division of the timber’ lands-into. forest. units: 
6 facilitate. sustained. yield management, ‘for hearings before. estab | 
: lishing’ ‘boundaries of such’ units, ag and: for the limitation. of sales of | 
timber to: productive: capacity. ee, | 2 et ee 


Section 2 provides for cooperative agreements between Federal aud® 


State agencies,, private owners . and operators. as ‘to: coordinated | 
administration. ae EE Ee, ane ig 


» Section 3 provides as follows: 


: The Secretary of the Interi ior is ‘author ized to elncstbyic either on. application or 


, otherwise,- and restore to ‘homsetead entry, or: purchase under. the provisions ‘Of. 


OS -section 14 ofthe “Act: of: June 28, 19384: (48° Stat. 1269), any. of ‘such. revested or: 


reconveyed land which, in his judgment, is more suitable for agricultur al use. than. 


for afforestation, reforestation, ‘stream-flow protection, recreation, or E other: public: ores 
DUPBORES: : oi By tof es ' ss an 
Any of said lands heretofore classified as. aitieulenrala may be , reclassified { as Pat 
a timber: lands, if found, upon examination, to be more suitable for the production | 
of. trees’ than. agricultural. ase, ‘such reclassified: timber. lands: to. be managed for i 
_ Dernianent forest. production as herein: provided: eee Fats rege 2 


Section 4. authorizes the issuance of grazing lances that. will note ae 


7 ere. with the production: of timber or other purposes. of the. act and. 
oe _ provides: for disposition of. the receipts from such leases and. for the” 
formulation of rules and ‘regulations relating to grazing | lands.) °° 


- Section 5 authorizes the Secretary of the Interior to perform ali acts ° 


a Sena make rules and regulations for the purpose of carrying the act: into” eee, 

a effect and to consult the Oregon | State Board of Forestry i in the formula-» . : = : ee 

ho tion of. forest- -practice rules and: to consult and. make agreements with 
‘ a i public agencies with: respect to forest- fire. protection. The remainder» 
“of the act under’the caption’ “Title II” relates solely: to fiscal 1 matters 
oe _ except, the concluding paragraph, which reads: pe ie a 
7 . All Acts: or parts of Acts. in conflict with this. ‘Act are. hereby repealed | ‘to the oe 

~ extent necessary to. ‘give full force and effect to this Act. ae et 


“There is no. express. mention in the act. of. fainéral. lands or oe ahs 


ees “mining Jaws, but there 3 isa, direct: reference: to. any provisions, of the. 


i 


Le 368 “DECISIONS: OF. THE. DEPARTMENT oF THE INTERIOR. 1871, D. Pe oe: 


ae act. of. June 9, 1916, which undoubtedly. comprehends section 8 above —o. 
2 quoted. | ae 
es To aid j in nthe aeemecce whether section 3 of the act t of. 1916 Wag os 
“in conflict with section 1 of the act of 1937, in its letterto Mr. Horning © =~ 
-- » of October 19, 1939, the Department requested further information as. | 
es to “whether the exercise of mineral rights pr ovided by the act of 1916, Le ee 
ee upon. the lands. classified. or classifiable: as: timber lands, would: to any Gea 
... extent interfere with or prevent. the accomplishment of the objectsand ~ 
| eas of the act of 1987, as expressed in the first section there- =. 
3 of, 2 Re ~The gist of the reply of Mr. Horning | of November, it: ee ates 
1989, was that legitimate mining ‘development would not necessarily 
interfere seriously with the management of the Oand C lands forthe | 
“Pees production of timber on.a sustained yield basis if the. type of mineral. 
_> development permitted continuation of timber. growing and did not. 
be result i in marked disturbance: or. destruction of the soil and vegetation : <2 
Ree “so. as to leave little or no possibility of further timber. growing on. the - ce 


area. An example of the devastating effect. of poisonous fumes from. 


a smelters upon timber was cited. . legitimate use of the mining laws ae 


_.was mentioned in the location and holding of mining claims without | 


2. adequate discovery for long periods and the use thereof for other. pur- 
poses than. mining. The principal. abuses mentioned of the mineral laws. - . 
“were (i) starting of forest fires by prospectors and settlers on mining _ 


claims; (2) the location. of claims in strategic positions and obtainitia | 


- -patent therefor with or without adequate showing of mineral deposits 


for the purpose of levying tolls on the transportation of timber; -(8).ob- 


es _Jectional developments - on. invalid mining claims upon recreational : 
sites. Mr. Horning: suggested that the mineral: ‘resources of the O. and 
~*”-@ lands should be developed in accordance with the principle of sus- 
tained yield and their development: be permitted. under a leasing pro- 
~ eedure with provision. for the payment of royalties on tonnage of ma-.. 
terials removed in accordance with the spirit of the act of 1937 though oo 
Ai _admitting that there was no specific reference to this matter therein. | : eee 
-. <: In his letter of September 20, 1940, Mr. Horning submitted a ‘report he 
oe aoe a forest - ranger: ‘relating ‘to: the dredging. of claims asserted under Se 
othe placer mining Jaw, a. portion. of which was:on O and C Jands, aso 
oo ale illustration: of the destructive effects « of "such active Ble nae Pe itn: aus 
+ upon. timber... Sa on Gee 7 Sie ee 
a ee The, aed to ‘whieh: Mr. “Homing cana attention are Sahesa. ae eed 
ee your letter but, without discussion | of their bearings 0 on . the e question . aa 
oe : a, you express the opinion that. er ee ae ee 
i The act of 1987. does. not expr essly. repeal the mining ‘laws and there éheing 16. - oS an, 
me manifestation of intent to depart from the general policy which has consistently 


oe a prevailed to. permit mining in the national forests, it ‘cannot be‘ said that the © He ie 7 
Mt Ae mnie Jaws were > repealed by implication. The lack of discussion | or _Teférence Le | 


Au gust. 25, (1941 


As grounds for, your ‘conclusion’: 


“4. Attention is: invited to the. similarity between the purpose “ae! i. 
“ x act of,1937 and. the purpose of the National Forest Act (act of June 9 
4.1897, 30 Stat. 11, 34, 35, 36, 16U.S. Cc. secs. 475, 478, 482), the latter | a 

2 expressly. making’ the: nie lands ‘in. national. forests subject: to oo 


; location, entry and Puschage under the ‘general mane laws. 
2. You further’ declare: a ie | 


= The policy of. Congress ‘from ihe very.  jestnnine has been ‘e treat the. mineral. “a 

, lands separate and. apart | from: nonmineral public domain’ Jands and this. policy 
was,: adhered to ‘when the’ “mining. laws. were extended to the mineral lands in. - 
the national ‘forests, and by: the act: of. 1916,. to reconveyed lands. This ‘policy z 
has: been uniformly - Tecognized by. the Department, and it has considered that" " 
the mineral laws are ‘still operative. ‘unless. they: have been’ expressly. repealed: as 
a or unless: aa other conclusion than that they. were . pee is. reasonably oe. 


consistent. * * *° 


3: eaten is. ‘invited. ‘to. ee 2318, “Revised: ‘Sibtntens ‘phich ae 
provides: “Ty all cases lands valuable for minerals shall be reserved os 


Bem wees MINING’ ‘LAWS, "RECONVEYED GRANT LANDS’ a euied 


Des te: itie’ mining : laws jhdteates clearly that Congress: had no intention of : bepealing eon ee 
.*. ‘that provision in the 1916 act and it is unwarranted. to presume, in the light of.» 
the well-recognized. policy of* Congress, that legislation . enacted. to conserve’ ie 
_... valuable timberlands is: intended to repeal legitimate mining operations. under: od ee 
sot oe the United States: mining laws. expr essly authorized in the 1916 act. 0 ees. oes apts, Bae 
-. It is the opinion of this office that ‘Congress. intended, by the act of: 1987, ‘that 
_ thé. lands and: timber involved should be used in the same. manner ‘and. for. the ae ee 
~ same : purposes as: ‘thOse- within ° ‘national’ forest: reservations and that: the min- 2 = | . | 
eral-laws are intended to. continue to apply, to the miner al Jands in - Teconyeyed i ae 
oo nee without enenbe. a eta , i ee 


- from sale, except as otherwise expressly directed. by. law” and:to the © 


view expressed i in the. argument. in the case of He erman V. Chase, | arene 
Pi L. D. 590, 591, overruled on other grounds George. Judicak, 43. De 
D 246, that “General legislation. for disposal. of public lands: has no ap- eon 
oe plication to. mineral jands unless it isin. terms referred to | ce . 
Jeo 218 is ‘further stated. that no: ‘reference i is made in the act of 1937 ; - oe 
ae) to. the mineral provisions of the act of 1916 and the question. relating Ae 
to’ mineral, lands' was not. raised | or “presented during. the Reatinigs or ae oa 
As debates i in’ Congress on the bill. phate ee 
There is no more persuasive videncs of the: purpose ofa atapite! a, 
a 2 than the words by which the legislature. undertook to give. expression Bae 
to its wishes, and these words are sufficient in and of themselves to 

: determine the purpose of the legislature, if the plain meaning does. 

7 not produce results. at: variance with the policy of the legislation asa.) 
_ whole.” United States v- American te scaled Ass’ pon 310 U. Be 584, Mee a 
ie 543, and the cases there cited. a in 
oe eee The declaration: in section 1 of the ad of i997 that ie ands Ae oe 
ono fied as timber lands shall be managed for’ permanent - forest production ee 
eee and that. the timber thereon shalt ‘be sold, cut and. removed “in ‘comer 8. - 


: errer t ; bana i. ¥s : oe Oe + He ee Spa fot MN geared : ies gt Meal iat 
. r , 


Cm My ‘ po 2, : Sg oc et we oa 1. : ate . ingot + ; : ! Z : eo i ena Sig er, poh ees ; ' 


pee? ~ 


Pe BIO: “DECISIONS or THE: DEPARTMENT: or THE. INTERIOR - “(871 D: 


eee ormity with the principal of sustained yield for eg purpose Sof ee : = fe 
cee se viding a ‘permanent source of timber supply, protecting. watersheds, oe See 
".  vegulating stream flow, and contributing to the.economic stability ‘of! 1k 
ooe.. Jocal communities aad industries and providing recreational | facili- tool 
Pee teas notwithstanding + any provisions. of the-act of June 9, 1916, cers. Cae 
eae ‘tainly means that these objects must ‘be carried out, notwithstanding et 

ee ele any provision in section 8 or any other provision. of the'act of 1916.0 . 


a Tt is difficult to: perceive how. such. objects could be carried’ out unless: 


- loom: 


4) the ownership and exclusive. control ofthe: timber land arid the. tim- 
"ber thereon. were retained by the United States. While’ illegitimate. _ oa 
CO AIS cand. abuses of the mining. laws, as mentioned by Mr.. Horning, - 3 
. .» undoubtedly. result: in a frustration of or interference with the ac-. 
-.«. eomplishment- of the objects and. purposes of the act of 19387, they. are. 0. 
Sone nob authorized or permitted by the mineral. land laws and. ‘do notes. 79: 
~.  tablish:a conflict between these. laws and the act. of 1937. A. conflict eee 
°° would only arise when the exercise of lawful rights under the mining ©: ! 0S) 
oe. As would be inconsistent with the stated purposes of the act of 1937. eae 
‘Under the. mineral land laws, as extended by said section 3, the | 
es eats ofa mining claim. based upon a sufficient discovery of mineral Pee a 
. .. would have the right to the exclusive possession and. enjoyment. ofthe Oe 
hes claim, except as to such rights of entry by the United ‘States as might” oe 
oe _be-necessary for the cutting: and removing of timber. sold. He would = 
have the right to use any quantity of: timber necessary: for his mine,’ a 
ey, oe no. matter how much it would interfere with management’ for. petma-- oe Se 
nent forest production or with the principle of sustained yield or with 
a the object. of providing a. permanent s source of timber supply.. Hecould ao 
are upon: compliance withthe prerequisite. conditions obtain absolute: title -; 
- .* +6 the land and. thus prevent: reforestation of the land, and evenifhe - 
“never applied for or. acquired a patent, he could, as,in the instance. fe ae 
ety -eited. by Mr. ‘Horning i in the legitimate exercise of rights under the ~ ge 
~ --. placer mining laws, completely denude the land claimed of its'soil and ee 
-. -vegetation so as.to render it thereafter valueless for future timber) 
—./*. growth and supply. A grant. of rights under the mining law which) 
Ao oor Sy their lawful exercise would. entail such possible consequences, is eee age 
ee ot clearly inconsistent with the. object and purpose of the’ act of 1937. ° a ee : 
os. The act of 1987 expressly notices the act of 1916 showing that. its” ae 
ee "provisions were clearly in the mind of Congress when the former was eS 
+ ~enaected. It does not specify what parts thereof are repealed, Vany, 
ee te At clearly by. the last clause expressly. declares if there isa conflict oy 
om ] So] between any. parts of the acts of 1916. and 1937; such. parts ‘of the. 1916... = os 
act are repealed to-the extent of conflict. ‘The policy expressed i inthe. 2. 
.. National Forest‘Act is directly the:reverse of that stated in the act of 


ie 198%. ‘Bye section, 1 of the former es U; Ss. C. see, AT Oy} it Is cabhemck 


ee ae 


* a 


Svan | “MINING : LAWS, ‘RECONVEYED. GRANT LANDS. oe oil 


BS Sy ah 


| August, 29; 1944 


No 5 Babli. totest eeereation ‘shall be established, ‘except ts, improve , and: pratere 


oe e the. forests within the reservation, or for the purpose of securing favorable paces ie 
_. . ditions of water flows, and to furnish a. continuous supply of timber for the use 
3 and necessities of citizens ‘of. the United States; but it is not the. purpose or) 


- ‘intent of. these provisions, or of the act providing for such reservations, ‘to; author- me oe 7" 2 
sae ‘ize the inclusion | therein of lands more. valuable for the mineral therein, , or ‘for ay ae? 
| : agricultural, purposes, than for forest purposes. pe ee ee ee ee 
Ge ye ee Then follow provisions for. the use of. timber aid for the egress sand ree 


a Ingress of settlers, including the following provision: 


ee “Nor | shall. anything herein prohibit any person from entering. upon. such | forest oo 
a reservations for all proper and lawful purposes, including that of. prospecting, ee 


7 ae locating, and developing. the mineral. resources. thereof: Provided, That. such ©. : ¥ 
-. » persons comply with the 2 rules and. pigeons covering such forest reservations. oe 
| [16 US, C. sec. 478.) No : 


Section. 1 of the act further provides foe fe restoration t to 5 the 5s subie. oe 
| _ domain of lands. better cee to -Aeienitaral or. arg purposes Se 
and provides that: pt eae fe tae Re, ee 4 
Res eas any mineral lands. in. any. forest reservation which Have: been or. x which : 
eae may, be. shown. to. be such, and. subject’ to. entry under. the existing mining: laws: 
of the United States and: the rules and regulations applying thereto, shall continue 


“-. to be: subject. to. such: location and: entry, ‘notwithstanding any ror tOns | herein we 
care contained: C16. Uv. s. ©. sec, 482.) _[talies supplied.]. 


By the above- quoted provisions. the Congress ‘declazed: that it ; 


.. not-the policy of the United States to include mineral lands within.” ~ 
national forests, and made such lands subject to’ the operation | of the | 
~~ mining laws; notwithstanding any. conflict, with the purposes for. 
which national forests were created:. The same policy. was-continued’ °° 
in the act of 1916 with certain. restrictions and limitations, and: withe 9/088 
out’ imposing upon the prospector or locator the obligation to conform =. 
ere his activities to. Government regulations. The act of: 1937, however, et es 
~~". as tothe timber lands, made the ‘objects and purposes of that. ‘act oe 
os _ paramount Hotwithstanding any conflict with any: eas of the - 
ee minera al land laws. ~~ a 
~The policy: of: Congress. nob ae 6) ne a particular inde ee | 
~.. disposition of mineral lands, but also to except.and reserve them ‘from =". 
all other grants and modes of disposal where. there is no express: pros. 
_*. vision for their inclusion, is well established. ‘Undted States ve Sweet, A 
945 U. 8.563.. Section 9318, Revised Statutes, and other acts declaring - ea 
_...this policy, however, relate to sales and’ dispositions of land.."The © 
~~.’ Jands, however, to be classified as timber lands under section 1 of thes ope 
act. of 1987 are’not to be disposed of in any manner but are to be. :, 
ee permanently retained’ and: managed for. forestry’ and: other: purposes. fee 
ee Amentioned i in the act: and section 2318 has no application to such lands. -.°. 


: ‘a The. only fon for sale and idiaposal in the act: bot 1937 relates to. a 


a 
ae oe 
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: : a “thel ingida classified as eee et iamdla as. provided 4 In Reclion’ 3 and : : te a 
Ae Paes the mode of disposition 1 1S limited to the homestead laws : and to pabhe ole we 


So Ag: wall settled a ail a that ansral Tend are hal  eabject COs oe 
homestead entry, except under the stock-raising homestead act where. 
the minerals are reserved to the United States, and. that mineral, Jando .07.. 
~~ ig also not subj ect to sale under the isolated tract law (43 CF R 250. 3) begs 1. 
ee a except lands withdrawn on account. of certain nonmetalliferous min- 
ov erals, where the mineral is likewise reserved. (48 CFR 250.26 to' 250.29, 
Shae Gea inclusive). ‘Sections 1 and 3 of the act of 1937 are, therefore, entirely a 
_. eonsistent with section 2318, Revised Statutes, and with the policy Pa ad aes 
ios a8 to the disposal of mineral Inds - Gh ne 
oe While the policy is well established that mitieral lands é are tot to ie nce 
~~ gold or otherwise disposed. of. except by express: provisions of law, ace: 
| ~ -” the Department is not aware of any established or stable public policy. a 
© that lands. set. aside for particular public -uses ‘and - ‘purposes ‘under 
2S gay acts of Congress, which neither.expressly exclude nor include. min: eae 
~  eral-lands, are to be construed as subject to the mineral land. laws. Tor se 
ee: ~~ the contrary, in many. instances. public. lands reserved or withdr awn 
2» for sundry public: uses and purposes by acts or pursuant to-acts of 
Congress which do not in terms expressly | include mineral lands, and. 
°* likewise lands. reserved or withdrawn. by the President. by virtue of Seat oat 
| his inherent power, which contain no reference to mineral land, are Pe, 
_.. not’subject to the operation. of the mineral land laws.. Among these © 
°-~ ‘Instances of reseryes where mineral exploration, location and develop-. | 
oe ment are not expressly. inhibited but are not permitted, may be men- 
tioned military. reservations (17 Op. Atty. ‘Gen. 230) ; hational monu-— “Hae 
_. -«» ments créated under the act, of. June 8, 1906 (34 Stat. 225); Cameron - 
ee ey, United States, 252. U. 8. 450... The various acts creating bird and » 
+) game reserves : (16 U.S. C..ch, 7) do not expressly forbid. mineral 
~~~.» Joeation. and entry or operations under the mineral land laws, mever- 3! 
gore - theless applications for permits under the General. Leasing Act have — 7 Pa 
fe ee been’ denied on such reserves where the operations would: “jeopardize ee 
-. vorimpair (J, D. Meil.et.al., 50 L. D. 308), or destroy (RB. G. Folk, A. 
ae “20601, unreported, decided. March 4, 1987) the usefulness of the” Tees ee 
oe serve as a ‘wildlife refuge. . Mineral. lands within . withdrawals for ': 
xt oe stock-driveway purposes‘made under section 10 of the act of December 
_... 29,1916 (39 Stat. 862), became subject to the mining laws under rules, oe 
es ‘regulations and. restrictions provided by the act of January 29,1929“: 
. 2 (45. Stat.. 1144). See 43. CFR 185.85. “And likewise mineral land 2° 
ae ae included in withdrawals. for construction purposes under the reclama-. ec 
<<. -tion act of June 17, 1902 (32 Stat. 388), were by the act of April 28, 
+ 1989 (47 Stat. 136), made subject to location and entry and patent == 
ne under the mining Jaws 3 in. the discretion of | the 2 Seoretary. where the 0 ee 


: ee Fas, 
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“August 25, 1941 & 


- rights oft thie United States would not be pirdjudised; an ead oes 
“of such rights, ways and easements: Jessa to the a of the an 

oe _ Serigation interests. ae a A : 
‘While in the National Forest AG the Congress expressly Eel the? oo. 
“Jand to the 1 miner, and other acts, such as the act of June 25,1910 (86. 
- Stat. 847), as. amended. by the:act of August 24,1912 (37 Stat. ANT) Oe 
opened the withdrawals ‘made thereunder to the miner of ‘metalliferous * . - ak 
ae the acts creating the national parks i in the publicland States 
_ have closed ‘the’ door to. the. miner in’such parks. See l6 U.S.C. 00 
-secs..21 to 855, inclusive; ; Lindley on Mines, sec. 196. As to acts setting oe 


° e aside. lands for particular. public purposes. which. do not. expressly . ‘ 7 
- ee extend or prohibit the operation of the mineral land laws, there i is no - 


~ sufficient basis. for the presumption: that the mineral land laws, unless tee 
_ there are express words of exclusion, extend tothem.:.On the contrary, " a. 
‘in all such cases the intent of Congre ess In that ee must be gathered ene, 


| ~ from: the, act. itself... 


The act of 1937. ee repealed. all acts, a pce any - wy 

| ‘part or parts of the acts of June 9, 1916, and February 26,1919,incon-- | 
sistent with its provisions. An express: repeal 1 is the. repeal whith ig 
literally declared by a. new law, either in specific terms, as. where ee 

- particular laws or provisions are meritioned or identified and: declared OE 
to be repealed, or in general terms, as:where a. provision. inanewlaw 


~ declares all laws inconsistent. therewith, to be repealed” (25 R. Co. L., 


: Statutes, sec. 163). Such'a ‘provision in general terms is deemed as: n 


only declaratory of what’ would: be the legal effect of the act. without = 


the provision, but. such- clause is. useful in preventing doubt. as to See 


+ Tegialative: intent (id., sec. 165; 59 C. J., Statutes, sec. 507)... The 


express notice taken in ‘the act of 1937. Se the act of 1916, ‘including an 


. c section 3. of the latter, plainly: indicates an intention’ to’ abrogate it to: io a 


- the extent it is inconsistent. with the act of 1937, and no doubts as to’. ! 


such intention are created by the fact that the effect of the act in rela-— a 


tion to the; mining laws’ was not discussed or mentioned in thé. hearings Phe ake 
-on-the bill .or-in the:debate thereon in. Congress, the. intention being, ee 
“leary expressed in the act-itself. See Mackenzie v. Hare, 239 U.S... 
299; United States v. St. Paul M. CM.R. Co., 247 UV. S. 810; ; Lapine v. Rare 
“Williams, 282 ‘Uz 5. 78; of eluerring, v. ity Bark Farmers Trust Co, ie 


286 U.S. 85. . 


As to the ee of Mr. Horning hat! the nea be ‘exploseal. se 
a developed under a leasing system in accordance with the principle 
_ of sustained yield, it is sufficient to point out that the act.of 1987 does. + 
not cover that subject. and contains nothing. from which the authority oe 
“to lease the minerals may. be: implied. If exploitation of the minerals _ ee 
os : “under sucha system is deemed desirable. and i in n the > public i interest, ts Bat 


| "further legislation, will be SCOREATY. 


P é 4 “ <4 SES Bars soy o 
‘ cal 2 . 7 
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As the law 7 now 7 standes it j is: thie: conclusion. i the Department that aS : ; 


oe  seetion 3 of the act of June 9, 1916, is clearly irreconcilable and in 
a  confliet. with section 1 of the act of August 28, 1937, and:the mineral fe eg 
ae land laws are no ‘longer applicable to the lands. classified under that foe 
“+s section; that if, perchance, certain lands classified as more valuable. eae 
oo for. agriculture thaai for timber under section 3 of said act arein fact 
aa "more valuable for mineral. than. for. agriculture, ‘and not subject to 
eee disposition. as. provided for in that: section, such: lands are subject tors 
ees location, entry and purchase under the: mining laws 3 in accordance with Paaan 
ae : section 3 of the act of . une 9 1916. ae ae 


- Oscar L. Cee 


“APELICATION OF FEDERAL ‘LICENSE ‘TAXES To NATIVE 
_ CORPORATIONS IN ALASKA Ce 


Opinion, August 2 21, 9M, 


a 7 Penman’ Laoniven: ARES ON. ‘Occupations’ IN ALASKA AperacArOR TO} “Nave 7 


- CORPORATIONS —ALASKA Inpr AN REORGANIZATION. Act—Torrrrontat ‘License : 


- Assistant Seoretary.” ; oo : 


‘Native scpoueatione! organized. under. the “Alaska, Indian. ‘Reorganization . Act oy 


* which undertake to. ‘engage - in occupations. made subject. to license tax. by 


Le _ - Congress, which license taxes. appear as -sections: 259. and 2569" ‘of the 1913: -- 
ear Compiled Laws of Alaska, are subject to such: license. taxes, put: no liability . ees 


i s is recognized by this opinion for. such additional license taxes : as. may be im" 
ea posed: by the Territory of. Alaska. Breas hy Se, FC EO IN | 


ee Franeny, Acting Soliettor: : See Cae ee ie nga 
My opinion has been requested byt the Indian Office « on the question ae 


: “Tidian Reorganisation Act of Ju une 18, 1934 (48 Stat. 984), as , éitetided 


» to the. Territory: of Alaska by the act ae May 1, 1936: (49. Stat. 1250), aon ie 


. - are, subj ect.to the license taxes called for by sections 259 and. 2569 of the. > fs cat 
‘Compiled Laws of Alaska. | These. ‘section: numbers: are. those. used. -_ ies 
_ dn the 1913. compilation. | “The sections appear in the. 1938: Compiled ee 


, : - Laws of Alaska as. sections, 180 and 176, respectively. | = eae 
i ~The facts concerning the enactment a these. laws nde ae purpose a ed See 


oe Sand scope are of paramount importance to the determination of the © 
~*. guestion presented. Both the laws. are. acts. of Congress enacted rane 
ion before the legislature of the Territory was created by. the Organic Act. 
ne OF August 24, 1912 (BT Stat. 512). “Section’2569 is the earlier law, =~ 
‘ss being” contained ‘in section 460 of the act of March 3,-1899 (30 Stat. ete ae 
yet 1988)..” This statute, covering nearly 100 pages, was an act to define 
ond: punish crimes in the district of Alaska and. to provide: a code,” ee 
an por criminal procedure, _ Section. 460 ) provided that’ oe, i or er: Ve ae e 


August 27, 19: 


Gee aad “FEDERAL, ‘LICENSE TAXES, “ALASKAN: “CORPORATIONS Pca oe 


eg Sons; - caripotation:o or » company seeking to Gadarbatte: any. on tlie 4 40- odd oe = 
~~" “enumerated. businesses: must: obtain & license from the district. court. ee! 
oe Failure to. obtain’ a license’ was made ri ‘misdemeanor subject: to. fine. : : 5 . 
2 “and imprisonment. Section 460 was ‘amended in: ‘the’ act of June 6, te ae re 
a 1900. (81 Stat. 824), being an. act to create Alaska as a, civil and judicial | — oe 
_ distriét.. There was no change i in that part. of the section which levied® 
ane license tax. upon. the occupation of salmon’ canning. | The proceeds ee 

_. from these licenses were to be accounted for to the United States = 
oie Treasury : and divided between the: expenses. of the district courts and ae we 
~~. ‘the schools in Alaska. ‘Subsequent modifications provided that all. 
__. the proceeds from licenses in incorporated towns were to be turned 
» --... back to the towns for school:and other public purposes and half of.) 20 
~.. * all the. proceeds. from. licenses outside incorporated towns were to be ..8 = 
tae designated. by the United: States: ‘Treasury. for use by. the. Secretar ee 
-- of the Interior. for school purposes. . The ’ remaining one- half appar. eka 
ee as ently continued to be: used for court: purposes. ek Sy ae 
3. Section 259 was enacted. as'section. 1-of the act. ‘of ‘Jane 26, 1906 ee 
ee "(84 Stat. 478), and is now codified as section 230 of title 48 of thes (0! - 
> United. States Code. “The section provides for a license tax on canning — REE 
fish to be applied 1 in lieu of all other taxes. It exempts only private eo 
-.. salmon hatcheries to the extent that such hatcheries liberate salmon 
Oo rye Payment and: collection: of the taxes: are to be. made as’ ‘provided. er 
ie for: taxes collected. under section. 2569. The section. was. -part. Of a2..80005 
sg Tg comprehensive statute for the regulation of fishing i in, Alaska which © ae 
oe appears j in sections 221 to 247 of title 48 of the Gode, ee =, oe 
ae oe ‘Sections’ 2569. and’ 259 have been. the subject: of. various. fodicial ee 
oo /_ opinions which have: formulated certain relevant conclusions respect- 
_ ing’ these sections. Section 2569 was held. to. be a revenue. measure. ° 
adopted by. Congress : as a means of obtaining funds from Alaska for 2 
“. the administration by the Federal Government of the civil government, ee 
eee Alaska. by a ‘method: appropriate to the peculiar. conditions existing: ee 

ate ‘there at that: time. There was no general taxation system 3 in the dis- =: 
“eas = _ trict of Alaska. Binns VF, United. States, 194.0. S. 486. (1904) 3 In . Pea 
Ho ee ne OE. Wynn-d ohnson, 1 Alaska 630 (1902), aff'd 194. U. S..496, (1904). ere 
ee a ‘Section. 259 was held to have superseded. SO. much of section 9569 as oo 
ee related to licenses for the. operation | of fish canneries: This section ee 
» also. was found to be a revenue measure although | appearing as part’ ©. 
-* of regulatory laws on: fishing. ‘It was further held that the legislature ©... - 
ee of the Territory: after the enactment of the organic. act was privileged a ‘ee. : 
to supplement. the taxes. levied by. Congress by i imposing: additional , oe: 
- “* Tieense taxes for the: operation of fish canneries, so long as such addi- oe 
et ‘tional | taxes. were not so. ‘unreasonable as to. deny’ the privilege of ~ - 
oe SarTying 0 on n the occupations I licensed a! Congress, Alaska, Mish. BBall: ae 


oa “876. DECISIONS. or THE DEPARTMENT OF Tan INTERIOR | “(971 Bee, 


7 ae ‘ing & By-Products Oo: v. 1 indi, 958 U. 8 44 (4921) Alaska Pacific tines, 
os: Fisheries v. Territory of Alaska, 936 Fed: 52 (C.C. A. 9,.1916), cert: oe 
oO dete 242.8. 648; Auk Bay Salmon Canning Co. Vv. United: States, MG 
= 800 Fed. 907- (C..C A 9 eae Freeman v. . Smith, 62. Fr. ee) 291 a 
oe MC. c A 9, 1982). - ae 


In view ‘of the fact, that tess anes tax ere were. Prine by: Con- 2 we a ais 


re aa “gress thirty years before the passage of the Indian Reorganization ae ee 

_. Act and its extension to Alaska, there is no oceasion for speculationas. =~ 

it. to-the, application of these tax laws intended by. Congress tothe Indian 
me ‘aorporations. | “Thais “possible, however, to determinewhether the tax 


| _ laws applied to the natives and their associations. at the time the laws . ; o ‘ 


~ 7: swere passed and. whether Congress intended to exempt native corpora- 
‘tions from these Fedéral taxes through authorizing their ‘Organization we ee oe 
ae under the Indian. Reorganization Acte > re 
ot ~The 1899, 1900 and 1906 statutes were. broad tionizh: to include enter- ee 
o . ag prises engaged in by. any person. | As: pointed out in the case of ee 
United. States v. Schmidt, 5 Alaska, 67 5 (1917), the license tax is one 2 oe 
gi dee., placed upon: occupations and not upon any class of persons. . There is + | ce) 
“oA no: doubt that the rest of the criminal. code established ‘i in the 1899 act. - : 
-. and of the fishing. regulations i in the 1906 act applied equally to natives. 
oo as. to other persons.in Alaska. Only one distinction is made in the. © 
asf criminal | ‘code between. natives. and other. persons: and that was with’ | 


ce respect to the sale of liquor (secs. 464 and 466). . The 1900 act: singled oe : 


out. the natives only to provide for. protection of the lands in their = 
“occupancy. ‘The presence of the distinctions in these particulars indi- 
. gates that: Congress had the natives in mind and intended the other 
ee - - provisions to apply to them. The proceeds from the license taxes were soe | 
Ee Aas much. for the benefit of the Indians as. other persons, par ticularly * 7 oe 
with. respect: tothe funds set aside for the use of the Secretary of the = 
7 as Interior. for. school purposes, since. the Secretary of the Interior was Dene. 
- charged with the duty of providing schools for the natives (Handbook 
+ 6f Federat Indian Laiv, ch. 27 ; PP: 94-97). * The Clerk of the United. 
Let i States District Court at. Juneau. reported i in a letter of dune 1, 1938, Powe ee 
> that:the Indian community of, Hydaburg, being an. incorporated town, ee em 
| received regularly all license taxes obtained within the town. me Sage 
Soe The question 1s, therefore, whether the organization of groups. of aaa 
ee Tadions having a common bond of. occupation or association or.resi- 
... dence and their incorporation by a Federal charter under the'Alaska = = 
Indian: Reorganization Acttpso.facto.exempts: them from these Federal, 
">." Jieense taxes which. othérwise apply to them. It is my opinion thats 8. 2: 
2 sudh organization and incorporation do not. exempt. them.from the = 


‘application of Federal laws or the obligation of Federal occupation a 


34° “*Ch. 24, PP. 406-407, of the 1942 edition. “poaitor.7. 


i en taxes. ‘The Federal charters authorize these. oe porstions to engage: : ashe | 


; oy : i: 


~ 


ee 3 “stay FEDERAL LICENSE TAXES, “ALASKAN CORPORATIONS Ue am 


August, 27, (ASAT 


: oo ; in Y any enterprise for their economic. welfare, but only such enterprises: = on ‘ 
os. ag are not inconsistent with law, and subject to any. restrictions in the ine oo 
te ~ Constitution and laws of the United States. “The fact; that most enter-. ar oe 
+ prises engaged in by these corporations are and will be supervised and °° 
ok financed through the Indian. Office ‘does not change. their legal. status. 0° > 


There is no general exemption of Federal ‘instrumentalities. from. oe 


ae taxation or regulation by the Federal. Government. The Federal i Wee 
noe : strumentality doctrine applies to protect. such. instrumentalities from ae 
“burdens: imposed” by State and: territorial laws. Thus in. the case-of 
vou. Lerritory of Alaska v. Annette Islands Packing Co., 289 Fed. 61. ta 
cee (CLC. A 9, 1928), cert. den. 263.U. S. 708, the oceupation tax levied by ae 
'. the Territory by. virtue of its power. under the organic act. to. impose Ce 
additional license taxes to. those. provided by Federal law was held’) 
not to apply. to a. cannery operating. under, a lease with the Secretary. of 
a ‘the Interior within the Annette’ Islands. Indian Reserve, because. such oes, 
a cannery was a Federal instr ‘umentality. -There.is a general principle a 


~*. that the sovereign does not tax its own property. . ‘However, this prin- by | 
“-eiple is not involved i in the question. whether : a : Federal Ss amie IS 


< subject to Federal occupation taxes. : 
Tha Federal instrumentality i is a fom Federal. taxes, it must | 


~ be found. i in. the language. or ‘the intent of the particular statutes in- - 
_ volved. On this. question ‘At: would. be. helpful to compare the deci- : 


gions of. the Solicitor: ‘respecting the. application of other Federal tax | 


‘ _ laws’ to Indian corporations. In the. memorandum to: the ‘Commis: . i : 
- -sloner of May 1, 1941, it was held that tribal enterprises on the Navajo | 


‘Reservation were subj ect to the Federal social security. taxes because of »- 


_ the: removal of. the exemption | from such taxes of Federal: ‘instru- ae ; 3 
2 mentalities, excepting Federal instrumentalities wholly. owned by. the oes 
- Federal Government. or. exempted. from taxation by other law. The. 


“game conclusion was reached with respect to the application of such. 0. 
_.- taxes to Eskimo cooperative stores in Alaska, ina memorandum to °°.” 

,..the*Commissioner of June- 10, 1940. Before thé. sodial security. law | 

was changed. and while that. law exempted all Federal instrumentali-- ~~ 
ties, it was held in’ an opinion of June 30; 1937. (M . 29156), that the 


> taxes did not apply to tribal enterprises ‘operating. under: Indian 


> pelief and rehabilitation grants. In. the opinion of. May 31, 1940 0 : 


| : (57 T. D. 129), supra, it was held that. the Menominee indian: mills | oe Ee 


~~” Swere not: liable: for Federal sales taxes. on. gasoline. purchased for the“ =. 
use of the mill. The chief: reason for the ‘exemption was: that. the 1% 
- Federal law. exempted gas purchased for the use ‘of the United States 
ed and the operations of the mills. were considered ’ to be operations: oe 
rae ~ the United States in this respect. This opinion does, however, argue’ eee 


| “that the Department’ should hesitate to recognize Federal revenue, = 


i ey | ae einer, from Tepulater ¥y ee as applying. to Indian enter- : : a 


an fs Beet oe 


ype Te 


es 
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Pe prises. ‘Such hesitancy; fowever, ‘is. de aa founded. an. “the ce * 


oof. native - ‘enterprises in Alaska, since the. natives have historically: é 


- been:governed by the: general laws. applying to. all ‘persons in. Alaska. : 


< The ‘recent. exemption “by Congress of natives and. permanent. white _ A | 
a “residents: from certain fishing restrictions - (48 wv. S.. -C, A. :secs: 282, - weet i. 
anc OBB). indicates that Congress een. ezomote the natives when ‘such nye 


oe exemption 1 is intended. - | : | eo 
“My conclusion - 1s that Shen" native conten organinéd and Pe 


| . ~ the Alaska. Indian Reorganization Act undertake to engage in’ the. ee 


ei ‘occupation of fish’ canning or any of the other occupations: specified 


. . on by the. Federal license law they. are. subject to the Federal license’ ries a 
* taxes. Nothing i in this-conelusion, however, should be taken to reg- 0 


| ognize the liability of such’ corporations. for such: additional license oe - 
a. - ties as nay be imposed oye the oo of Alaska. es ee 


¢ - 


bee mad ‘So foe ee, | ae — ie. ae eu 
Oscar L Cade aes aa es ue enn Mo ere aoe 
| Assistant ‘Seorctary. Be a ae eee Oe ee 


"THE. ‘TEXAS COMPANY 

| Decided September 26, 194t 

On AND Gace ‘Penne PAvicuT OF “ADVANGE ‘Rovavrane--Devamnmnam | 
_ TION: IN THE Liget OF APPLICABLE: REGULATIONS. a4 os a 
“Statutes and. ‘regulations: affecting’ leases’ issued by the’ ‘Department must 


7 be considered as part of the: Jease terms irrespective of whether or. not they: ? 


- are set forth in the lease, _ Consequently,, where an Oil and gas lease does not 
| specifically’ cover. the status of. advance royalties after production: is. obtained, , 


the lease. may. be. interpreted in. the light. of the applicable Tegulations and - 


‘the prior. administrative practice prevalent when the lease was issued. 


“An: oil and gas , lease. on restricted ' Indian lands: did ‘not Specifically eats ae 


that: advance royalties. were payable after. production ‘commenced, but the : 


hes applicable regulations . and the’ administrative. interpretation “which had 7 Ee ‘ - 
_...’ been accorded-to the lease terms prior to the issuance of the particular lease, ae 
ce clearly, indicated that advance: royalties were payable even, after production 
; , commenced. . ms eld; that: subsisting explanatory, regulations and, -adminis- . ee Gg 


~ 


a - royalties. are required after prodacaee commences. 


ie 2 : Caray, Assistant Secretary: 


~~” trative practice support a holding that under the particular lease e advance — oer 


oy (7 The Texas Company has appealed’ fan a. dened by hae oil. and 1 i. oS 
oo gas ‘supervisor for. payment of $211.94. as advance royalty on oil ao 


Pies ~ gas lease 1-5-Ind-4901, Cut. Bank Oil Field, Montana, epvelmne a 


"restricted allotted. Tndian. lands. - 7. oes 
~ The first production’ of oil: and gas from the: leseed aa was had cae 


apres “a! April 1934.and a small volume of. petroleum was produced. ond | oe 
ae a September | 1938,-at which time all production operations: were sus- 
ee ae. Se ‘The advance rayalty.« demanded 1 is: for the lease years a 


if 


i 


| ve wi ae ae 


. oe ater, is g, oa oo eae THE “TEXAS: COMPANY | ae se ponds Ole: & ao 


- September 26, 1941 


— id 1938, 8, inclusive, He oe the excess me the amauint: af: aAvanies 


: = ~ yoyalties which, are due under’ the schedule: stipulated: i in the lease, if) ee : — — 
(ee saeh: royalties. were Payable: during that. pebion over ‘the production a 


ae royadtios actually paid... 


~ Whether the so-called “advance” oni were piyalile during dies 25 i 


a period is therefore the question” for decision. The answer depends - : 


- upon whether the. ‘advance royalties were intended, ‘and were cunder- - Ln 
stood. to. be in ‘fact under the applicable lease. provisions, departmental ae 
ae ‘tegulations,.: and. administrative Biaction, | ae ord minimum m ees, 


es 5 of the lenses in “question provides thai: ie am 
Commencing from the date ‘of the ‘approval of this lease,: and continuing “until = 


om shall have drilled-a pr oducing well on said land, lessee shall pay to the oe eee 


.. officer in charge, for lessor, as advance royalty, 15 cents per acre: per annum?! 0. 

waar advance, for the first and second years, 30 cents per acre per annum'in adyanee © 
“for the third and fourth years, 75 cents. per acre per annum in advance ‘for. the. 2908) 
earn fifth: year, and. $1: per aere per. annua in advance for each succeeding year. during 2a te tages 
..- the term’ of this lease: Provided, That should ‘the producing well or wells on 9, 
said Jand.cease to ‘produce during the fixed term hereof, then at the next. BAC 
. “ceeding advance royalty paying day,: lessee shall resume. the payment of ‘advance: : Se 


royalty... It. is understood and. agreed that-such sum of money so paid shall be ae . y ae 
. a eredit, on stipulated’ ‘royalties for the year for which: the payment. of advance. ©.) 


“royalty: is. made, and lessee hereby agrees that said advance royalty when ‘paid me poe 


: shall not be: refunded. to.lessee because of any ‘subsequent surrender. thereof,. nor .. 


eo. shall. lessee be relieved. from. the: obligation to pay. said advance. royalty. annually ae 


ae “when it: ‘becomes due by. reason of. any Spbeedaent ‘surrender. or, cancelation of . 7 
By bes a lease. fae : i Se oe ae =, Oy 
. *. The section. dos not: specifically « cover ane: Geen the stats: of’ oe, 
= advanced royalties: after production i is obtained, and the Texas Com- 


Se pany contends that the obligation to pay. the stipulated advance royal- A 7 i 
~ tes ceased entirely when a producing well was drilled by the lessee, 
Jf: he Geological Survey, has, however, held. that: section 5 is a provision - coo ae 

"for a. guaranteed: minimum. royalty ord that, although. advance royal- 


.. ties are not payable in addition to production’ royalties, they do not» oo 


2 ~ ‘cease when production i is obtained, but'a are reduced. Proportionately, a8 oe 


7 production: royalties rise. 


The Department holds: that the Sie preaeoa plived | upon. section 5 ey 


= the Geological Survey. i is correct... Whatever doubt might exist as 


7 .to the meaning of section. 5, considered én. wacuo, is. dispelled. when. it | eee 


"dae 18 1 read in‘the light of applicable regulations ; nnd: prior administrative ~ Soe 
ae “practice. Tn the: “Regulations. Governing - The. Leasing Of Restricted. oe a : 
--Allotted Indian Lands For. Mining, Purposes, ce approved. July 7; 1925,..° 
ioe and under which the lease in: ‘question ‘and. hundreds of similar Teases pe ae 
were issued, itis specifically provided: that: aa , 
op ee: “Lessee shall pay on each oil and gas Jease annually i in advance, oi; Scale 
from. the date of approval by the Secretary of the Interior, and continuing until: 


ee He lessee shall have. drilled a a Eons. well, royalties as follows: ‘Fifteen cents per. - ee 


Past nan gee 
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“acre per annum por the first and. second | years; > 30 cents per acre per ‘annum for ae aa) 
the third and. fourth years; 75 cents per acre per annum. for the fifth. year; and ee 
“$1 per. acre per. annum for. each. succeeding year during: the term of the lease; 


_ Such’payments shall. be made until the royalties on production exceed.the advance 


_ royalty :. Provided, That. should. the producing well or -wells: on. the leased. land — 


=: Sh cease to. produce during the. fixed. term. of the lease, then at the next. succeeding ee Ba 


-advance royalty paying day the lessee ‘shall’ resume the. payment, of adyane foe | 


“Toyalty.. - [Italics supplied. ] 


These, regulations were ea, eathovined the ait: of Marsh 8, "4909 9 Ce 


at 37 Stat. nist Pare 83), and, therefore, had the force and effect: of lew and. = - 


—it'must be conclusively presumed that. the lessee took the lease issued : 


- pursiant thereto with full Imowledge of their ‘provisions. 


Moreover, more -than. seven months. before the instant lease was oY 
| “fasued, the Department had considered and decided adversely the point 
iC pow raised by: the Texas Company. ‘On June 6, 1932, the Department ce 
approved: a letter of instructions from the Commissioner of Indian... 


. Affairs to’ the: Director of the — a which 1 in. ‘part read SSS 
as: follows: | Me 


“Under: the: ‘termia of. the lease the advance royalty payments are. sdeca vaca as. 
“minimum and should be paid in ‘advance: as ‘required -by: leasing. regulations, until . 
the royalties from production: exceed the advance royalties. ‘When: the Toyalty.: 


s “on production is not sufficient to equal the advance royalty no refund. is allow- . - 


able, but. credit: may. be taken against. the latter in ae amount Of, production. 


~ royalties. | , 
"Where lessees: nae been alaered. to. ‘cease the payinent of. advance royalty aoe 


~ Decause the: royalties: from. production were in.excess of the: advance royalties. . 
they. should be ‘requir ed. to resume the’ payment. on ‘the latter. immediately when 
bepdacton royalties fall’ below the required advance: royalties. ee 

Iti is clear, therefore, that at the time of the issuance of this ieses 
sthcee ‘were subsisting explanatory regulations and administrative. 
practice which resolved. any doubt as to the. meaning ‘of section 5 and : 
which fully. support, the decision of the ce el — 


The decision ge from i 1s, accordingly, eas eee 
, is Cs ae ee Affine. 


.é 


“EXCLUSION OF OSAGE couNTY: FROM OKLAHOMA, 
- WELFARE ACT ~ 


Opinion, October 8, 1941 oe : - oe - a ao 


. » , 


" Srarurony, | Consraverion—Su0, 8, ‘Oxtarcona, Warrane Act—Osacz’ ‘Teme a oe 


- Osace County, OKLAHOMA, BN is a ly. 2 
Tn view. of the clear unambiguous language of. section i of. the act. of ee 26; - 
1986. (49 Stat. 1968, 25 U.S: G. see. 508), all Indians residing in Osage Coiunty, . 

_ Oklahoma, and all lands situated 1 ‘there ein must be held to ee excluded from 


the provisions. of that- act. 


Page am ne “OKLAHOMA ‘WELFARE Act, OSAGE COUNTY eRe OGL Oe 


October 4, 1945 ee 


a. “her. tae been referred to me. the question: of the. jnterprétation ee 
fol a: section 8 of the. Oklahoma Welfare. Act of June. 26, 1936, reading: oe 
"as follows: “This Act. shall not relate to or. affect ee County, Okla- ae an i 
: ~homa.”. ~The question. is whether the section was intended to exclude: ue, “8 : 
oe from. the. benefits of the act. only the: Osaige ‘Tribe OL Indians or-alk: ee ey 
< . Indians. residing i in n, Osage: County, regardless of the tribe to whicls Pare 
+ they belong. | Speen! 
se The: obvious: iitetpretation’ of this. eection: ould: i ‘that: aig 
galled: for by the unambiguous term: “Osage County” used thereim 
- The section thus: should. exclude. from the act-all Indians and their | oe 
_ holdings’ in: that: county. regardless: of tribal membership. ‘The legis-- . ee 
~~ lative history of the act would appear to confirm this interpretation. es 
bs The House Committee on Indian: Affairs in its Report. No. 2408, 74th: 
7 Congress, 9d session, discussed the: ibelusion ‘of section 8 in S. 2407, a 


o>. which became the Oklahoma Welfare Act, in. the following | words: ae 


Because of "the peculiar. ‘circumstances pr evailing in Osage County ‘the com- 


| mittee has. recommended i in section 8 of the'pr oposed substitute that. it be excluded. - - . 
from the: provisions of. the bill: The ‘Osage Reservation. is- rich in mineral de- 
_-.* posits, and the members of the. tribe. have der ived millions of dollars in royalties: 
and bonuses from this natur al resource. _ There are numerous ‘unallotted members: * 
of the tribe who participate to a negligible amount in the tribal revenues. Some 
‘of these should. be. eventually allowed to. take. advantage. of the provisions em- 


bodied . in’ ‘this. legislation. | ‘Further. studies. are mTlecessary, “however, before’ ‘a 


. definite conclusion in this respect’can be reached, and the Coralie therefore ie os 
a feels that the exclusion. of Osage: County is proper at this time. fee : 


Tt is true that the reasoning would. apply. more ‘directly ie acenbere ae, eas 
of the Osage Tribe. but the language used. by the Committee clearly eee 
29 refers to the Osage. Reservation" and Osage County, and ‘thus. shows. eae 
no intent to exclude other. Indians Who ae therein from the ‘Pros eee 
7 visions of. section 8: eee we ase: ee. a ae ee as ; er. 
a ‘Consideration should furthermore be given “0 the parallal provisions. i hccnd 
7 in the Indian Reorganization Act. It is significant that that act con-- 4) 
ae tains both tribal and geographical exclusion and the difference between: bea 
the two types has not been confused. Section. 13. excludes the: Osage: as NS 
= and other Oklahoma tribes by. name. It also excludes the geographical. ao oe 
" areas of. the Territories, colonies and insular possessions; and section. 
ry O58 AS excludes anny. reservation which has voted against, the oe of lee 
e ~ the act. Pas ons 2 ee oh Pee Pa 
ee ode This office hae ‘conistaiitly held that ne pane e at a reser ahoa is. on 7 : - 
ee ‘geographical in that the act: does not ‘apply. to. any. persons. therein,. eae . 
-even.a member of a. tribe covered by the act... The latest. expression, 
“of this Cs is -a. “memorandum to the Commissioner of Indian. ee ee 


- 
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a 


te a | “Affairs 0 of Ju une , 30, 1941, ce the possibility of pieces ig | : - 
ee ~ owned land ‘in the name of the United States for a  Quinaielt Saar 5 ee 


7 a on the Chehalis. Reservation, eae 
ot Finally, the language of the Glioma Welfare Acti is sileae énough ae 
save dis to includé all Tiidians: living: in: the county. ‘Thus, where: section 1 


i. - : ‘of the act. authorizes the Secretary. of the Interior to. acquire ‘Jands - ae | 
ae ec for Indians, the language of ‘section 8 unmistakably. prohibits such. ae 
-_- aequisition in Osage County regardless. of whether the Indian. for 7 

whom the land is to be acquired is a member of the Osage or. another cis 

-.. ~ Indian tribe. - Also, where section 4 of the act: pertnits any ten ormore 

: Indians - to: receive from: the. ‘Secretary of the Interior 4 charter. BS Boke. 

eee “Tocal cooperative association, Indians. living i in Osage County: do not ers 


Have. this privilege regardless: of their tribal affiliation. - ‘Similarly..” | 


, Indians living in Osage County cannot apply for loans from. the Pe) a 


ue volving I loan fund s set, up by: section 10 of that act. 


“Oscar L.. Guang! sae cate es * ee ae oo. cee 
Assistant Scoretary.” Le ee ee Oe 


i j 


oe AvrHORITY 1 TO CARRY on. SoTL, AND MOISTURE. 1 CONSERVATION af 


ACTIVITIES UNDER REORGANIZATION: PLAN No. av 
| Opinion, October 25, 1M oe on Lae a a 


Soir, ‘AND | Morsrure Consizvamion—AvrHokriy’ OF Secu rkage OF. Acxiousrumn _ 
| UNpER Sor, ConsERVATION AND. ‘DoMESTIC ALLOTMENT Act. oe 
The authority of the. Secretary. of Agriculture, ‘under the Soil Consewraton: 
ae and. Domestic Allotment Act. of: April 27; 1985: (49. Stat. 163, as amended, 16. . 
Ue Ss: Ce ch. 3B), ‘to carry. on soil and. moisture conservation. activities. was’ 


ve almost plenary, in that he: could: carry on such activities on. any land regard- ae . 


i less of: ownership, Subject only to. the: condition that. proper ‘safeguards. to 


-. proteet the work and to preserve’ the beneficial.effect of the opeyations were | 
-“. ‘ingured and, in the ease of lands owned by the United States, subject to the. ~.. 
Pk condition that the activities to’ be performed thereon should be ‘conducted. Sali ae 
ein cooperation with the agency having jurisdiction’ thereoyer-. Also, ‘there “0... 
‘ds nothing in the act which indicates that each project thereunder must-be .. 
confined entirely either to: private lands or: public lands, or. that any single, . oe 


| a ‘project must ‘penefit solely either. private lands or public lands, 


Som AND Moisture ‘CoNSERVATION—TRANSFER: OF AUTHORITY BY ‘rouganae ATION ae 


PLan No. IV—AUTHORIIY: OF ‘SecReraRy OF. ‘THE. Integr os ‘TAYLOR 4, ae aoe 


Soa 


 GRazine ACT. 


“In addition. to: the authority: given. the Secretar y, of Agriculture by the Soil Con: a 
tos servation and Domestic Allotment Act, which authority, SO far as. lands under ay co. 
_ +» the jurisdiction of the Secretary of the Interior are concerned, has now been 
' .. --transferred to the latter by Reorganization Plan No./IV, the Secretaryof = +! 
-.«*.° the'Interior has. similar authority under section 2 of the Taylor Grazing Act... 
a oe June 28, 1984 (48 Stat. 1269, as amended, 43.U. S. C.-eh, BA), to carry: ee cee. 


Ss 
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oe ‘soil ‘ana. ‘moisture conservation. -activities. for the ‘peniefit’ ‘of. landa tht, are. a et 
bts subject. to the provisions “Of: that, act, and broad ‘authority to. carry ‘on such ee ie ves 

»” activities on other lands under his jurisdiction-, Under. these several sour ees a oe 
: of authority the Secretary of the Interior may determine the lands under his © 


lee “Jurisdiction that are in need. of soil and moisture conservation. work, and. 0. 


a : = may initiate and. carry on. such: work; regardless of whether the work is LO oe oA 
-. - be. done on ahaa or public: lands, ‘so > Tong 2 as ae work benefits: lands under le oe 


his. jurisdiction. . 


a Som. AND. Morsrure: Consmnvatton—A UTHORITY’ OF. “ Suoneraky’ OF THE. “Deterron 


TO PLACE OrpERs: ‘wiTH Sor. CONSERVATION SERVICE .OF DEPARTMENT. OF AGRIe 000 
CULTURE FOR “Som: “AND. ‘MoisruRe CONSERVATION “Work ‘UNDER SEcTION 601 2 ieee 
“OF: THE Economy Act—ENrEcr OF: ‘REongaNiZaTIon ‘PLAN No. Iv ‘ON ee ities 


- AUTHORITY. a ee re 2 ae Bie ee ek. ate, 


-Reor ganization, Plan. No. aw. ges’ not ‘nullify t the author ity vested i in: the Seer e- - : ee 
= tary of the Interior by section. 601 of the Economy Act of June 380, 1982 (472020 Ses. 
Stat. 417, 31 U.S. ©. sec, 686), to place orders with ‘the Soil Conservation — fa de 
° Service. of the: Department. of Agriculture for the performance of soil and: . aie 


moisture: conservation . work on a. reimbursable. pasts on Jands ‘under the ‘ i 
- jurisdiction of the. Depar tment of the e Interi ‘ior. og ae ae ee 


FLANERY, ‘Acting Solicitor: . ees | 
os Certain: questions. submitted by the Dinetior of  ‘Ginsing dealing 
“with the functions of the Department, of aes and or this De | 


: thé sie den i hie Department aad on » privately swhed jana shave. . © 


been referred to me for consideration and opinion: . ‘The e questions: are. 
ie substantially as follows: ~ en a a ee ee ee 
a Does: Reorganization Plan ‘No: IV. which, ‘among. other things; transferred 


a to. the Secretary of the Interior certain functions of the Soil ‘Conservation. Service 7°." i ar 
| with: respect to. soil and: moisture conservation operations on: lands under the ages oe 
i jurisdiction. of the. Department of. the. ‘Interior, ‘authorize. the Secretary of. the * ah ie 


oe Interior to conduct any such oper: ations on private lands and, if'so, to what extent? °° ‘ 


- 2. Does ‘Reor ganization. Plan No.,IV nullify the, authority yested: in the Secre- ) cae 


“tary of thé-Interior by séction 601 of the Economy Act of June 80,1982 (47 Stat. 
wo ALT, 310. S.-C. sec, 686), to place orders with the ‘Soil Conservation Service of fee ee 
o) the. Department, of | Agriculture for the. performance. of soil and: moisture con- eer oe 


| “servation work ona reimbursable basis on Jands- under the. Jurisdiction, ‘of the ee a a 


7 sacri of thé Interior? _ a peas 


“prior to the t time Sher Reorganization Plan No: Iv Pee ifocive. “aa aN 


Ae os the: Soil Conservation Service, acting on’ behalf of the. Seer etary of oe 
Tae Agriculture, had broad: ‘powers. under which its functions were per- ae 
. “formed. These powers deraigned from the various provisions of the 
Sol. Conservation, and ‘Domestic. Allotment. Act” (Act of. April OT 


1935, 49° ‘Stat. 163, ‘as: ‘amended, 16 U. S. Ce ch. 8B). ‘The. powers * > a 


eo i “enj joyed by the Secretary of ‘Agriculture, so far as they related directly. e os 
—. to soil and. moisture conservation, activities, were conferred by. sections pe ae 


ee ae WN to 4, inclusive, of that. act. 
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i "Seétion 1 of thes ie among othe danse ere it to ibe the pale és ee 
ee “oe Congress. to provide permanently for the control and prevention =~ 
-*. of soil erosion. and thereby to preserve natural resources, control floods, 
prevent impairment of reservoirs, maintain the navigability. ofrivers 
and harbors, and protect public lands. In order that these. purposes © Ob 
"might be- carried out, the Secretary of Agriculture was. authorized to. . *~ 
-. eonduct surveys, ‘investigations, and research relating to soil erosion = 
oes end: preventive measures, to.carry. out. preventive measures by engi- °°. * 
ee . heering: operations, Taethods of ‘cultivation, and changes in use of 0 7 
- ..,~ land, to.cooperate or.enter into agreements with, or to furnish financial nes 
Or other aid to, any agency, governmental or. otherwise, or any person, . | 
ee subje ect to any conditions he might think nécessary.in carrying out the. Ot 
ee purposes ofthe act. He was also authorized. to acquire lands, or rights rae 
es Or interests therein, by purchase, gift, condemnation, or otherwise, as 
. whenever: necessary: to the purposes of: the act.» ; ae ee 
Co By section 2 of the ‘act he was. quthoriaad to ‘Genome any. of re 7 
oe above activities. on. lands owned ‘or controlled. by. the United. States or. 
“any of its agencies, with the cooperation of the ‘agency haying juris- . 
et diction: thereover, and on any other. lands, upon obtaining proper ee 
(hs consent or the necessary other rights or interests, in such lands.. - . 


By section 3 of the act-it is provided that,:as'a condition to the 


ee extending of the benefits: of the act to any Jands' not owned nor con- 


™. 


_ trolled by the United States or any of its agencies, the. Secretary. of 


| ; Agriculture i is authorized to require (1) the enactment and reasonable» 


safeguards. for the enforcement.of State and local laws imposing suit- 


able permanent. restrictions ‘on the: usé of such lands and. otherwise 
ss providing for the prevention of soil erosion, (2). agreements or ¢oven- 
ants as to the permanent. use of such: lands, and (3) contributions in. - 
oe ” thoney, ee materials, or “other wise, to ay Sperebana conferring a 
“such benefits, a | | | 
ae . By: section 4 oe the act. the a Seerstery | of Agriculture : ds quiberizedl ee 
aor among’ other things, to secure the cooperation. Or any: qercoiante Ye. oe 
see agency in carrying out the purposes of the act. — | ae 
o> A yeading of these portions. of the. act serves to indicate chat ‘so far -  S 
_ .as soil and moisture conservation activities were concerned, the Secre-" > 
ae tary. of Agr iculture enjoyed, almost plenary. powers. He could carry» mee 
-~. on such activities on any land regardless of ownership, subject only to2 
.,.: the condition that. proper safeguards to protect the work and to.pre- 
. servé the beneficial effect, of the operations were insured and, in the case». 
a cof lands owned by the United States, subject’ to the condition that-the 9. 
“© activities 'to be performed. thereon should be conducted i in n cooperation Loe 
a - with the agency having jurisdiction thereover. 9° oe 
-.-* Tt should also be noted that there is nothing i in the Act’ to Pear Pete oo 
oe that each og thereunder : must: have been. confined entirely either ~ 
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< to pee. i or. 6 5 mblic lands,” or. ‘thats any en project ‘must oo 


. have, benefited - solely. either private lands or public lands. | Under a _ ae 
—— reasonable construction of the act, it appears that the actual operations ie 
.. dnvolved in any project could jisve been performed on private:or pub- ~ 


lic lands, or both, and that the benefits to be derived from the. project 
could, have: flowed either to private, or public lands, or both. . In:other a 
~ words, -in any case: wherein it was the opinion of. the ‘Secretary of — eee 
ced Agriculture that the purposes ‘of the act could be served by carrying 


_ ~ on ‘work under the act, it was proper for him- to proceed regardless of. oe 
_-. whether the project: benefited private or public lands or of whether | ee 
es ne: necessary operon were to be perenne’ on: private or public - oe 


~ lands. 


Cae At the ae time that this suithority was anioeed by: the Spovstaiy. of ; . : . 
4 Agriculture, you also enjoyed. similar authority which, although -re- 


stricted to'soil and moisture conservation activities for the benefit of eee 
lands that. were. subject: to. the. Taylor Grazing - Act, was. extremely 


ws broad. ‘The source of this authority lay, and still lies, in section 2 le : 


ae the Taylor Grazing Act. ‘That section reads i in part as follows: 


aa, T conden it beyond question that sich t provisions serve to vest in 1 you ae 
ee sage authority to carry out’any soil and moisture conservation activis * ie. 


The. Secretary of the: ‘Interior, shall make provision for: the. protection, jamin: Cie ss 


. ne : istration, regulation, and improvement. of such grazing districts as may be created. : ce. ; ie 
under the authority. of. the. foregoing section, and ‘he shall. make: such rules and. oa 
; regulations and establish such: service, enter into such cooperative agreements, = 


and do any.and alt. things necessary to accomplish the purposes of this Act and ts 


- ‘to insure the. objects of such grazing. districts, namely, to regulate their occupancy: ae 


er a and use, to preserve the land and its. resources from destruction or: unnecessary Xo a Cc ae. 
“injury, to provide for. the orderly - use, improvement, and development of: ‘the 22! - 


- range; and the Secretary of the Interior is authorized to continue the study of. °° 
ee erosion and: flood. control and. to perform such work: as: may: be necessary amply. 
to protect and rehabilitate’ the areas. subject to the provisions of ths Act, through 
a such funds as may. be made available for. that purpose, . ne ae Se ak ate eee 


ties that. benefit any: public lands, within or outside of grazing districts. ~ ee 


S me The only | limitation on this authority is that it'shall be so exercised as ee a 
tee «LO: honcenaeraa the purposes” of the Taylor Grazing. Act, “sure the 
objects of ‘grazing districts” created. thereunder, or be of 


: such a type as ‘may y be. necessary ‘ “amply to protect and rehabilitate the foe 
_ aréas subject to the provisions of this [Taylor Grazing] Act ae 
It should be noted that. there is no provision. in the Taylor Grazing pie a 


hae - Act which specifies the type of land, i.-e. » private or public, on.which © 2 
_.. the actual protecting and rehabilitating oo may be performed. All. | 
-. that is required is: that the work protect and rehabilitate the lands sub- 
—.. “ject to:the act. . Such lands would include all unreserved and unappro-. Se 
ee - priated public ¢ domain v lands, grazing: district lands, and even. 1 lands - ee 


oy ae ait 
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ae pra: or. picerted ice thee) purposes. if oe aie ect fo thie Taylor aed 


- “a Grazing Act by cooperative. agreement, under section 2 of’ the act or. a 


-. | ineluded’in a grazing district. with. the. approval of the head. of: the So 
aos Department having jurisdiction thereover,'as provided in section 1... 
Soil and moisture conservation: operations may. be. of two general Sale 
ee types. -That is, they may be dotie on a particular tract of land-for the 
re ~ benefit. of that land, or they may be done on: a tract of land principally 


a oF i or entirely for: the benefit of. another tract. In practically all. public ao 
ie ~~ Jand areas the land- -ownership pattern is such that operations of: any : ~ 
~“‘eonsiderable scale would, if performed, necessitate the use of some. 


private land. Also,-i in. practically all cases, ‘an. operation. carried on. 


| ’>for the. benefit. of Taylor. Grazing” ‘Act: lands would. yield some. re- 


ae - = i: sultant benefit to private lands, ‘These conditions are so general that, 7 7 ; 
igh were: it to be held that your authority under the Taylor Grazing Act. 


2g. limited to the performance. of such soil and moisture conservation — a 
“operations as can be: performed entirely on Taylor Grazing’ ‘Act lands as 


: ese, and for- the sole. and exclusive benefit of such lands, ‘it would. mean e : . 


oe “ : ‘that the authority. vested. in you, by the act. extends ‘only to the per- oe ; | 
~ formance of small, inconsequential operations, and j is thus largely qlee 


ad ae lnsory:. Such a conélusion could not be justified in the face. of that part = ar 


of the statute which authorizes you “to perform such work as may be 
“necessary amply to. protect: and rehabilitate the areas” subject to the = 


. __. provisions of the act... The. purpose of the statute. was obviously not . * . 


_ - merely the protection and. rehabilitation of inconsequential areas _ 
| wherein the soil and moisture conservation. activities can be: performed. oer 


eee zc entirely on ae oo Act lands: and for the sole benefit of a eee 


2 / lands. ORF eG 
ae “Accordingly, it is. my opinion that, under the Taylor. Grating Act . 


ee you are. authorized to perform soil and moisture ‘conservation: activi-__ ni 
ties on any lands, either private or public, provided such activities:  — : 


have-as their: principal. objects - the. ‘protection. ‘and rehabilitation. of 


oe | the lands subject: to the act. «This presupposes, of course, ‘that private = . 
ae Tights. will: be fully recognizéd and that. operations on. private lands = Fat 
«will not’be initiated until and unless proper consent or r the mecessiry gaa 


toes rights or interests in such lands have been obtained. te 
With these conclusions in mind, it is timely t to wee the effects of Se 
a Reorganization Plan No, Iv. “The germane portions of the ate are Meee 
as follows: Oe a = ey A ee ee a 

| Seo. 6. Certain 4 ganctions: of the- Soil Sgnsceration Service iransferred ; “The va re 


he Penettong, of the Soil Conservation Service in the Department of Agriculture with. aoe <2 
| respect to soil and moisture conservation. operations conducted on: any lands. under . Ns 


‘the jurisdiction of the Department of the Interior are transferred to the Depart- ae 


- | 2 : : “ment of the Interior and shall be administered. under the direction. and super- | : ee oh 
- “vision. of, the Secretary of the Interior through such agency or. agencies in th . De- aes 


: partment of the Interior as the Secretary shall. designate. ; ee ee ae 
ee eee oe a ee ee ee ge 


f 


o a ao : 
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se 3B ‘Transfer of functions of heads ‘of departments: ‘Heospts as: otherwise 


"provided. in this plan, ‘the functions of the head: of any department. relating to. 
- the. administration. of any. agency or function transferred from his department _ 


“by this plan, are transferred to,.and ‘shall be exercised by, the ‘head of the.de- © os a : 
“partment or. agency t to whieh such transferred agency. or -funetion is transferred ' a 


_ by this plan. 


A inading of the Plan diows, dee that ti in no manner Se the 


 guthonty conferred’ on you ‘by section 2 of. the. Taylor Grazing Act 
-, So-far as the lands, that-are. subject: to the provisions of that act are” 


oe - concerned, your authority to. carry on soil ahd, moisture. conservation 
"activities on ‘or for the’ benefit of such lands remains unabridged. _ 


_As to the lands under your jurisdiction other: than. Taylor Grazing 
~ Ket lands; it should be noted- that, under the broad powers given you» 
by the. various statutes which. placed those. lands, under your juris- 
“diction, even ‘before. the ‘Plan you had certain express and. implied. 
_ powers ‘which: would have permitted you to. perform soil. and. moisture. , 
“conservation. operations on, those lands.. Thus as to. those. lands, the. 
‘Plan may ‘not_ have actually augmented - your authority, but may . 


| i. S aaaly. have acted. to confirm. additionally the - authority. which you” 
already. possessed. © For. the purpose of this. opinion, however, ‘such | 


_ otherwise- -existing authority. will be disregarded. and the opinion will 


: confine itself seinely | toa consider ation of the. 9 authority transferred: 


to you by the Plan. > | es: | 
_ come then to a: consideration of the Director’ s first question, | 


"Dose eee Plan No. Iv. whit. among ee things: trans-. 
toned to the Secretary of the Interior certain. functions of the Soil. 


Conservation. Service with. respect. to soil and moisture conservation: 
operations on lands’ under: the: jurisdiction of the Department, of the 


- Teron authorize the Secretary of the Interior to conduct. auny. ‘such : 


operations on private. lands and, if so, to what. extent? 
~ Under the authority given by: the Soil. Conservation. and eee 
A Moumert Act, as has been stated, the. Secretary of Agriculture could - 


~ perform soil and moisture conservation activities on any: ‘lands, Tegard-' 


Jess of the ownership of the lands: on which: the work was to. ns Solis, 
and regardless of the ownership of the lands. to be benefited. . The | 
ay limitations on this authority were the requirements that: ‘proper 
safeguards to. protect. the work and to: ‘preserve the beneficial effect 
of the operations were insured. and, in the case of lands owned by the. 
‘United States, that the activities to be performed thereon should be * 


conducted i in, cooperation: with the agency having jurisdiction there- 


over. It is from this broad: authority that. the powers. vested .in you” 


by section 6 and the general provisions of the Plan were e carved. 
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oe re the first pce eeliod 6 of the Plan: @ancters to. you ie: ‘tuiietiond’ ee ., 
: “of: the’ Soil Conservation Service: with respect. to soil and: moisture — 


~.. .eonservation operations conducted on any lands under the jurisdiction a 


of the Department. of the Interior. In addition, section 13 of the Plan = 


ae ‘transfers to you the functions of the. Secretary of Agriculture relating os Me a, 
~. to the administration of any agency or function transferred. Clearly ae 
ee . this means that. so. ‘far’. as soil and moisture conservation. activities on. cs ni 
> os lands under ‘your jurisdiction are concerned, all investigations, plan-. eee 
. ning, mapping, construction work, field. operations, and. maintenance: ..— 
. are now to be performed by you. . In other words, so far as the respon-_ ee 


: sibility. and the authority for performing such: work i in connection with. . ie 


~ Tands under your jurisdiction are concerned, you now have all the | ar 


Ot 2 FORMER | powers of the Secretary of ‘Agriculture. cao 

+, +E do.not. think that the broad grants: of authority ade ae fee oar: 
provisions were intended to be construed In a way which | would ae 
“preclude you. from. taking effective action to bring about; soil and - ce 


moisture conservation on Interior Department. lands in’ situations | 


where the performing of work on. adjacent: or ‘intermingled lands: ‘not 


under - your jurisdiction i isa necessary step to. the:achievement: of this 

end, provided the consent of the owner or the cooperation of the agency fos 
ae administering the lands on which. the work j is to be done is obtained. | 
“The President's message of April 11, 1940, transmitting Reorganiza- 7 
ie faa Plan No. IV to the Congress, in effect, constitutes the legislative: — 


history of the Plan, for it is there that the: purposes of the Plan are’ _ 


; authoritatively disclosed. In construing a statute, consideration must 


be given to its purposes and that. construction. adopted which effect- - 


~ uates those purposes, To: determine such. Purposes, legislative piston, 
may be resorted to as an aid to construction. | a 

~ Whereas thé Plan. itself states that the fcacione on the. Soil: Con: 3 

servation Service with respect to:soil and moisture conservation oper: . 


. ‘ations conducted. on any lands under the jurisdiction: of the Depart-_ i A : 
~ ment of the Interior. are. transferred to you, thus giving some ground . ca 
for a construction that the transfer vests in you authority to perform ~~ 


~- soil and moisture conservation work only.on lands under your jurisdic- 


| “eo ton, it is apparent from the message that the aims: of the transfer me 
Pane - ‘were much. broader. » ‘The 1 message reads j in part: as follows: = 


“Department of the interior: a propose ‘to transfer to the Department Of the Miers 


¥ ‘ : : Interior’ the activities of the Soil Conservation Service relating to soil and moisture | iz . ° Cran 
eek conservation on lands under the jurisdiction of the Interior ‘Department. With: oe. 


| respect to private lands, the soil -couservation work. of. the Federal Government - 


Oe “is primarily of a consultative character. and can best be carried. on. by the Depart- Sg te : 


; ment of. Agriculture through cooperation of the farmers throughout the country. e 


oh In the case of: Fede ‘al lands, ‘this: work includes the actual application. by the. ; 
ae ae Government of: soil conservation practices and is an ‘appr op ‘vate janet of the a ak, 
; ee agency | the land. ‘Utalies supplied. ]. 3 ae as: 
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on this it will be: seen “ehat the transfer imust; te vowed ‘from: the 


oe - pando a, ofa division ‘of responsibility. for. the protection. of. lands, ee . : Rar 


a: | | based primarily. on. jurisdiction over the lands to be protected. ‘That. Se 


” 2 Ge to say, the responsibility for protection. of lands under the j aon risdic; : 


oe ti on of this Department is to. be vested in this Department. . ee 
: Such responsibility, if: properly to’ be assumed, must carry with igs! ee 


oie “certaitt necessary incidents of authority. A hélding that youareau- 7 
-.. thorized: to. perform ‘soil and moisture conservation. work only on’ 0. oa 
ae lands: under your jurisdiction: and solely. for the benefit, of such lands 2 Akers oe 

would so” ‘limit you that it would be impossible, in the vast majority — nc ee 

Dies Ok cases; to accomplish, satisfactory results.. On the other hand, Gf youn ss. 
aie are to pr otect. adequately. the lands under: your jurisdiction, you must.) mes 
. .. have authority to do work on. ‘private lands if in- any case it appears) 
Bo necessar y>: and to. do work. for the benefit of lands under your jurisdic Oe ee te 


tion irr espective of the fact that s some 1 esultant benefit: may flow to DE ao aie 
i» Watellands: °y)." eit. es eee | oe 


When so considered, I haves no o difficulty i in dgernnine: asa matter : _ 


as of law that} you have certain authority to per form soil and moisture:con- ° re : 
~~ gervation ‘work on, private. Jands. ‘In. arriving at such a conclusion cae 


am influenced. by the: same, considerations that. prompted: me to: find . aes 

- earlier in ‘this opinion that “you have authority: to perform soil and... 

_ - mnoisture conservation work on pr ‘ivate lands for the benefit of Taylor | | 
Grazing Act lands.. In both cases it would be. impracticable in the =...” 

vast majority of instances to perform soil and moisture conservation. 

‘oper ations for the benefit of the lands under your jurisdiction if it were - 
necessary to perform such. operations: entirely on such: lands or if 

_ the entire benefits of such operations must accrue to such lands. “Many ia 

of the lands under your jurisdiction are interspersed. with lands 3 In pris. 


je vate ownership, and regardless, of the areas on: which the operations. Seer es 
are to be conducted. or of the areas to be benefited, it would be impos--. 
~~. -.. sible in most cases to: carry on: éffectively a comprehensive pr oject 0) ees 
the benefit, of Interior Department lands unless at least’ some. work - bee 

~ “were done on private lands and some benefits accrued to private lands... 


-Tam of the opinion, ‘therefore, that you are. now. vested with au. sea age 


eee thea to determine the: lands anider: your. jurisdiction that areim 
~»" need of soil and moisture: conservation work, and to initiate and. carry oe 
ag on such work regardless of whether. the work | is to. be- done on. private. ne 

: : . or, public Jands. In other: words, your. authority. is ‘limited to’ the..." “os 
ee performance of soil. and. moisture conseryation work. on lands under... sage 
ee. your jurisdiction, or which has as its primary. purpose the protection E coe : 
~.and benefit of lands under your. jurisdiction. Once it has been de-- > 
he 7 termined that ; any ‘such landis in-need of soil and moisture conserva-: . es 3 é 
a tion ee a0 ay Proceed to carry out: that. work regardless. of the: es 


ae oy eivate lands, ose 
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ie : “facb that! any or even. all: ‘of the actial dperations must t be portoried - : 
2 lon private lands; and, of t the fact that, resultant benefits may tow. to - 


ae “Does: Reongindagtion’ ‘Plan. No. Iv ‘nullify ee 5 aulthonity ‘vested ” | ; on 
in’ the Secretary’ of the Interior. ‘by section: 601° of the Economy Act = 


- < -of Sune 30, 1932 (47 Stat. 417, 81 U.S: C. sec. 686); to place orders 9 
Se with’ the Soil Conservation ‘Service of: the. Department of. Agricul- eae 
“ture for the performance: of soil: and moisture conservation work on. ~ 
are reimbursable basis on: lands under t the arate of the Department — - 
oes Jot the Interior? a wy eee : Ree ee 


Tam of the opinion that it rhe noe ae 
Section 601 of the Economy: Act on in n part'a as s follows: 


; (a): “Any, executive department or: independent establishment of the ‘Govern-. : ie 


S's “ . ment, or any bureau or’ office thereof, if funds are available therefor and if it is. ; 3 
ee ~determinéd by the head of. such. executive, department, establishment, bureau; OF ol: 


o office to: be. in ‘the. interest, of the’ Government | ‘so to do, may place. orders. with ae 
. any: other such department, establishment, . ‘bureau, -or: ‘office for materials, 


i ti supplies, equipment, work, or ger vices, of any kind that. such requisitioned Federal | - 


a ae “agency | may be. ina. position. to. supply or equipped. to render,. and shall : pay 
“promptly by check to such Federal agency. as may be requisitioned; upon ‘its ~ 


fe rs written ‘request, either in advance or upon the furnishing’ or performance thereof, 


ba ‘all’ or part of the: estimated’ or actual cost thereof as determined by such depart- ee 


os = ment; establishment, bureau, | or Office as. Inay. be requisitioned ; but proper ad-_ Os ae 


>} justments on the basis of the actual cost of the. materials,. supplies, or equipment.’ : 


ae : furnished, or work or services : performed, paid’ for in advance,’ shall be made : ees 


“8: may: be’ agreed. upon by. the departments, establishments, bureaus, or offices ao 


he concerned : Provided, however, That if such work or services.can be as conven- ore ne 
oy ~- . jently- or more cheaply: ‘performed by- private agencies: such work: shall be let. Le he 
Aye Dy, competitive bids to such private agencies. Bills rendered, Or: requests: for... ear 


: advance payments made, pursuant’to. any such order, ‘shall not be subject, Io audit so? — - 


ee aE certification. in advance. of payment, 


‘As ‘has been stated above, prior ao. the Hadeceestion Plan, ‘the: ae 


: : . ‘Gacretary. of Agriculture. had authority to conduct soil’ and. moisture — : ; | | : 
8 conservation operations on any lands}. regardless. of ownership. How: 0° 


ae “ever, in- ‘the case ‘of federally. owned:.lands, he’ could only conduct . 


a operations. thereon i in cooperation with the Department. having juris: 
-_. diction thereover. . Having arranged for such cooperation, his author: 
- .. ity to conduct operations on such lands was complete. -Included in. =. 

i oa such authority: was the incidental authority: to conduct soil and mois-. sve 
ture conservation studies on Interior. ‘Department. lands, to determine 2 es 
the: particular lands which in ‘his | opinion were in need of soil and 

- moisture conservation work, and. to. carry on such: work to any. desired | re 


oe extent. ‘Now, however, as. I have pointed out above, that authority oe phones 
has: been’ transferred to you. so: that. eal jurisdiction, i in. | sueh ee 
oer matters rests, in Mey hands. Deis | ee 


Aion The question presented by: the Director, spied’ in thier: era. is. — a 
ee whether or not, in any case. where. you have determined that certain. se 
|). soil and moisture conservation work is necessary. for. the protection 
Mont OF rehabilitation of lands under your jurisdiction, you are authorized. =. 
oe to have such work performed by the Soil Conservation Service of the 0! 
-~ Department:of Agriculture under an. agreement that the cost of. such — 
ee work shall be: repaid to the Soil Conservation Service. under. the pro= oo. , 
-. .wisions of section 601’of the Economy, Act, supra. Ts am. of. the pesrenes oe 
ae _ that such a procedure i is proper. . ce ee a 
Pe he principal: object: of the particular provisions. «of ihe ‘Plan. now oa ct 
Near index discussion was to place. primary authority for soil and moisture.) 3: 
3 ~ conservation. work in the Department having primary jurisdiction oe 
_ ever the lands to be benefited. Such being the case, as long as’you >. 
Lae retain full authority and responsibility for. performance ofthe work, =. 
i us : and. the work: itself 3 is.on, or for the ‘primary benefit -of, lands: under ne Q 7 - 
i; your jurisdiction, it matters little by whom ‘the work is performed. ee 
It is true that the Plan transfers. the “functions. of the Soil Con- © 
| servation: ‘Service in. the Department of Agriculture: with. respect. to 
- soil and moisture ‘conservation operations conducted. on. aye lands. 
under the jur: ‘isdiction, of the’ ‘Department. of the Interior: *' #26 
_ and that under a narrow construction it might. be held that the: Dopart- eae 
ment of Agriculture i is. thereby deprived of authority. to do any work. | 


on Interior Department. lands. . However, the division of authority 


effected by the transfer did not destroy the pre- existing powers, of the» 

two Departments. to ‘obtain cooperation. arid, assistance in carrying |. 
at out their respective functions, and, as long as the provinces of ‘authority. oe 

. remain clearly defined, the physical invasion of Interior Department: oe. 
—*-Jands .by ‘such: ‘operations: of the Soil. Conservation Service as may 9 
have’ been: requested and authorized byy you does. not. itself violate the: oe 

Ee : provisions of the Plan. | 7 bata 7 . 

While the Plan vests sole authority in: you' t0-¢ carry. on ‘soil aid: mois oS 
ee ‘ture conservation. operations on Interior Department lands, and appro 

~ - -priations] have been made available for you to carry on a operations, oe 

_ > there is nothing which requires that all such operations shall be Carnet ea 
ried on by employees of your. Department. and with equipment which. 
- is under the control of your. Department. On the contrary,. you may eo 
a ‘contract for such ‘work to be done by. private individuals, corporations, = 5. 
oe Or public or quasiptblic associations or organizations. Such being the. 
-, =)" ease, no reason appears why the Soil Conservation Service, being : well: oe 
ie equipped for such work and familiar with its performance, cannot also. ee 
_ . >be permitted to do.such work under-a proper. arrangement. The only et 
=... limit on your. authority to make such.an arrangement is the j proviso 7°. 
bs pede, - tose section 601, SUPT a, which v provide thats in. any.¢ case , where any work, Pe 


- 


ee sea ore SOIL AND. MOISTURE ‘CONSHRVATION - So QOD Efe 
o — ae a “October 25, 1941 a aS —- ea eg ee 
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—— Ok the type onder’ fi tom can. i be | as 5 conveniently: or more. chee ae 


me _ performed. by private agencies, such work shall: Be let by se seas 
- ~ bids to such private agencies. - . ee 
» Accordingly, the: Director’ a. ‘second question i Is. “answered - in the nes 


os - negative. 


oun a Dawe | 
ae Sorc of the Interior. 


"DEPOSIT OF SECURITY BY PAYING AGENTS oF PUERTO RICO. 
| _ MUNICIPAL BOND. ISSUES | <a 


_ Opinion, November 19, 1941 


“Puro. Rico—Munrorazirmes—Bonps—Pavine. Acutrs—CornaTERaL, SucuRtry, fae 


cde ‘Banks acting as ‘paying ‘agents. for the payment of. principal and: interest. due a oo. 


~ on bonds issued. by municipalities of Puerto Rico are not. “depositaries of the on 

- government of: Porto Rico” within the meaning. of section 15 of the Organie = 
.. Act, requiring the deposit of. security with the insular treasurer,. since ‘other _ - oa 

'. provisions of the Organic Act reflect an intention to distinguish between the es 


ice ‘fiscal affairs of the insular government and 1 those of municipalities. 


"Marcon, Solicitor :. oo 


My: opinion: has been: seers as s to whens < cotta anke in. Ne eWersn! 
“York: ‘City which, now, and for many years past, have been acting as 
~ municipal paying agents for the payment of the principal and inter- 
.-est' due on various bonds issued by the municipalities of Puerto. Rico © 


are depositaries of the “govertiment of Porto. Rico,” within the tean- — 


‘ing of section 15 of the insular Organic Act, and are hence required tO0 : 
~ furnish the collateral security described by chat section. Bection, 15 soe: i 


the Organic Act of Puerto Rico reads as follows: 


‘The treasurer shall collect and: be the. custodian: of. public funds: and. shall is: : | : ae 
- purse: the same in accordance: with law, on warrants signed by. the. auditor and Re, ae 


'*. gountersigned by’ the. governor, and. perform such other duties ‘as may be pro- — 


yided by law. He may designate banking institutions in Porto Rico and the = 

‘United States as depositaries of the government ‘of Porto Rico, subject: to such 

: “¢onditions as may be. prescribed by the governor, after they have filed with him = 

satisfactory evidence of their sound financial condition and have deposited ponds 

oc he of the United States, or of: the government’ of Por to’ Rico or. other security Saliseis: co, 
ee a factory. to the governor. in such amounts as may be indicated by him; and no | 

~ banking. institution. shall be. designated a: depositary of the government of Porto. 0 


“Rico until the’ foregoing conditions. have been complied: with. Interest on a de: 
_ posits shall be required and paid into the treasur ye a ee , ee 


Iti is my opinion that the quoted ; section. of the Or ganic hee tetars only. i | - - be 
_ to depositaries of the insular government: and not to depositaries ea 
‘the municipalities. - Tt As. conceivable oS certain. ee re- ee . 


Seay PUERTO RICO MUNICIPAL BOND IssumS 898. 


_ oe ee Novewmber 19, 194000 1 eS 


ao ae Gerctions oe upon the “sovernment. io Porto Rico” “night: te ets 
a held to refer. to the municipalities of the island, upon the theory:that | -. 
fase a the: latter. are creatures of the insular government and cannot for. that: = " — = 
- reason. transcend the restrictions: imposed upon. the entity. to. which (0. 
- = their existence Is. due. . ‘But. there : appears to be no. reason. for suppos- | ae 
came ing that section: 15 of the Or ganic Act, which i Is. addressed to the ‘Treas- . ee . 
“ie Geer of Puerto Rico with’ respect to the : ‘sovernment. of Porto Rico,” au ae 
ois intended to direct that official to: act: for. the municipalities. aswell. Ae gs 
~The. Organic Act, in connection with other fiscal matters, takes: care ge 
- to distinguish betivreent the insular government and the municipalities: ©. 
a : Thus section 3 sets up different indebtedness limitations for the insular Gata oa os 
ee government. and the municipalities. . “Again, the same section’ states cae 


~ that “all bonds issued by the Government of Puerto Rico, or by its au-. Ae 


me. thority, shall be. exempt. from taxation * *. * by the Government he 


5 OP Puerto Rico or. of. any political 6 or nica subdivision thereof. i oo - 
[Italics supplied.] he | | i 


Moreover, while. by insular: statute the Tr easurer is s obliged es retain - 


TLS 86: much of ihe taxes belong ging. to.a municipality: as. may be necessary - ve . 


to pay loans contracted by. the raunicipality, the insulay legislature has: - Seok 


- never ‘eoustrued, the: Organic. Act. to require that the Treasurer. of - 


_.. Puerto Rico must designate municipal depositaries.. Iti is the function ~ : 
.-° of the. board of administration of each. municipality, : and not. that of - 
the. Treasurer of Puerto Rico, to- choose the bank in which funds offen: 


the: municipality shall be deposited. “See section 68 of Act No. 53, .- 


Laws of Puerto Rico, 1998. ‘In fact, it-is my understanding that it is. a 


» the practice of the’ municipal boards of administration to designate. 


- both the banks which are to act as.paying agents with respect. to the — | 


-- bonds issued. by the various municipalities and the banks to which the a a 
eas ~~ proceeds. resulting from the sale of theses same bonds: are to be traps: ee 
ee mitted for. safekeeping. ie i o e 


oe 


For the reasons. stated; I: ‘Sorichide thee io acting ¢ as. ahead — > 


ae ae agents. for the. payment of principal and interest-diie on bonds 
+} Assued ‘by the municipalities of Puerto Rico are: not depositariés ‘of i oe. 
eal the. “sovernment of Porto Rico” swithin the meaning’ of section 15 of 
ie hes the Organic Act, and. therefore. need not. comply. with’ the security - ao 
a des requirements of that section. “In reaching this conclusion, [expressno. 
. a opinion. as. to. whether, even in: ‘the case of the. insular government, q 02 oe ie 
~~... bank acting merely. for the purpose of. effecting the payment of. public. eee 


eo “o gbhigetions® is. aL master within. the: meaning: OF section 15. ge the: ed = 
: eee Act. | Cie a | ar - | 


~ . 


_ Ape ; | 
od OHN af Dae : 
| Under Secretary. 
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| SIMULTANEOUS FEDERAL AND PRIVATE EMPLOYMENT 


+ Opinion, N ovember. 19, 191 


» PEN SATIO N, 


ae ‘There is no express etacatory prohibition against the nolding of a ‘Government coy 
ae > position simultaneously. with a position’ in private industry. . The prohibition. mag? ee 
_ » ‘inthe act of March 8, 1917 (39 Stat. 1106, 5 U.S. C. sec. 66), against the re-. 
cat ceipt of supplemental salary by a Government employee in connection with os 
his. official duties:from any sour ce other than. the Government of the United | Se 


States, with: certain exceptions | as. to. contributed | funds, is applicable. only 


-Fepurar, EaProvexs—Simuntannous PRIvare. Eaqrorsent—Suerimcenrar Cone Pe nse 


when the ‘salary’ from the private ‘source is paid for duties which § are e per= ee 


sa formed pursuant to Federal employment. | 


a - ‘Féounar, EMPLoyers—DvuaL ‘Exprovment—CoMpansation.. | i oi 
The prohibition in section 1765, ‘Revised Statutes: (5. U. S. C. ‘see, “"0), goalies | 


pipe a dual employment is only. against receiving extra ol’. double compensation out a 
» “. of United States funds. In the absence of specific reason to the. contrary, — 
i there is nothing to’ prevent. an employee of. the United States receiving ecom-) 
oe i pensation from ontalde: sources sand: at ‘the saine time: his. salary. from ee 
- > Government. ghee gee eae Gey Mie in eng hE aaa ea eG, 


~~ ee Feperat E EMPLovers—DUAL HintpLovaiivy INCONSISTENCY. = | 
"Whe questions -Of conflict of. duties ‘of dual employments. or. of diminished ‘efi. oe 
‘ciency,. are ones. of administration: which do not affect ane payment of f salary os Preece 


SO: long: as employment: by the Government exists. 


ees ‘Manco, Solicitor: — ae 


You. [ Secretary: of the. Interior}. have ieequestod: my Pade. on ‘the 


a 29 : aceon whether an appointée to.a proposed: office to be established . Es : a 
“4+ pursuant to the President’s letter of. November 5,. 1941, in connection. foes 
ee with solid fuels coordination for national. defense, may. accept appoint- 


ara ek ment. and - pay from the Federal Government, and at the sametime con- ee 
aaa tinue to occupy, and accept. pay. in, a position. in’ private industry. 


“Itis my opinion. that he legally. may do so: 


There’ appears to. be no express statutory. prohibition. against os 


oe ; holdtig of-a. Government pestien eunuleeneonely with a ea in © x oe 


i iy ss : Brivate employment. man ee 
~The receipt. of Pe plemeatal salary by a. Goverment official or em- n ve ae 


a ployee i in connection with his services as‘such official or employee from: im 


aes ce any source other than the Government of the United States, with cer-. - | 


tain exceptions as to. contributed funds, is prohibited by the act of ao 4 


- March ’3, 1917 (39 Stat. 1106, 5 U.S. C. sec. 66). The prohibition of” 


oe ' ~ : this act i is not applicable, unless it can be shown that the salary from the: a ; 
ae private source is: paid for duties which: are performed. pursuant, to oe 


aa F ederal: employment. ¢. ie 81 Op. Atty. Gen. 470 (1919)... } 
ee! “Apart from the question of double payment, for the same oe there oe. 
— os as is the’ question. of whether the ee of a Rrivate and a ublie pot: 7 


ere eG 
BP 


oe a “SIMULTANEOUS ‘FEDERAL AND. PRIVATE, EMPLOYMENT | a 7a 


Novenider 19,. “1941. . ee oe an, 


as eon involves any ; inconsistency. This. has bean a in an opinion ee 


oa of: the Comptroller of the Treasury;-on May 25, 1905 (11 ‘Comp. Dec. oe 
re 402), dealing with section 1765 Revised. Statutes, & ie Bae GC sec. 10): is oe ae 


en a In that opinion the Comptroller declared : 


baat ance, or. compensation.” 


“The pr ohibition in. that. section is. ‘only: against 1 receiving: ‘extra’ or - double ae oe 


| : < : pensation. out of United States funds, for in. the absence of any. specifie reason to. i - ve : 
oe. the contrary, there is nothing to prevent. an “officer or. employee. of the. United ae 


/ States receiving compensation from outside sources and at the same. time. his” eo - 
a salary from. the Gover ~mment. The question of. con flict of duties or. of diminished af, ait a t 
Wea the efficiency 4s one of administration. and does not. affect. the. payment of his’ ay A ae 
oe So long as the employment by the Goyernment exists. . [Italics supplied. 1 ee eG 
; In United States. Vv. ‘Saunders, 120 U: Ss. 126, 129. (1887) , it; was held, o oe ; 
E in construing this section, thatit has “no application to the case of wor ee 
~ distinct offices, places, or employments, each of. which has its. own TA 
o duties. and its own: ‘compensation, which offices may both be held by one - aoe 


. person at the same time. In the latter: case, he is in the eye of the’ law 


two officers, or holds two places or appointments, the functions of which ie 


are separate. and distinct, and, according to all the decisions, he is an 

i such case entitled to recover the two compensations.” a a 

Dual employment. in the Federal Service of Federal. civil officers ae 

eas prohibited by the act, of J aye 31, 1894. 8 Stat. 205, as. amended, | 
oe 5.U. S. C. sec. 62). | . 

-.. The holding of ‘eats:  Pébritérial, or ene etioa te ‘Federal a 


- Givil oflicers j is prohibited by Executive Order No. 9, approved J ‘anuary - | 


1%, 1878. 


2° > "The act ot x uly 31, 1804, supra, ‘concerning: dial ‘employment, in: ke: 
” the Feéderal service; “and. the Executive Order of Ja anuary 17,1878, ee 
supra, clearly « do not. apply | to a person holding a position s as a ‘Federal ee 
a, officer: or employee who is also privately employed. ° a ee 
: -It is my-conclusion. therefore that there is no stattitory, prolibition’ orn 


a or other legal objection to employing. a person as a Federal’ officer or. 


“employee while. he continues to. hold a position. in ‘private industry — — 


me and receive a. salary therefor. ‘An employee may accept: appointment oe 


to: perform duties in connection with solid fuels coordination for na-_ Os 2 
(ae .. tional: defense, therefore, and continue to hold his private: position and 7 le ae 
cee | accept. the salary for ite eke eens. i: ee en ee ee 


a 1This statute provides : eNO 0. officer i in any br anch ‘of f ine ani service, or any tbers person - Sor 


es a whose salary, pay or emoluments are. fixed by. law or regulations, shall receive any. additional . ° Ly 3 wee 
Ua y,, extra allowance, or compensatien,, in any form whatever, for.the disbursement of public. ee ee 
“, money, or for. any other seryice or ‘duty whatever, ‘unless the same is’ authorized. by’. law; and.) - 


‘the appropriation therefor explicitly states that it is for such additional pay, extra, a allow-. yds Ge 


ahi - 


“pog212—45-——28 


Pe ee cree ate eds ed aria 


~ 


= 396 ee ~ DECISIONS oF THE ‘DEPARTMENT OF: THE INTERIOR 2 ty ee 


ae a 


8. x ‘GROVES AND SONS COMPANY 
“Decided Devember 1, soit 


* Coymracts —Mopricaiion--UNKNowN Conprri0ns OF AN UNUSUAL N ArURi. 


Duri ing excavation in a borrow: pit the contractor under. a ‘contr act for the con- — a“ > 
struction: of a" dam encountered | rhyolite, a substance which, after extended = 


“ examination by. the Government engineers, was: ‘rejected. as: unsuitable for. 


aa “the earthfill required. by the contract specifications, thereby. necessitating the “6 ‘ j i 
~ utilization of borrow. pits: farther removed from the construction site, with ©. — 


es resultant: increased costs.. Geological data. available. prior. to the execution | 
of the coutract had indicated with cer tainty to both the Gover nment and. the .. 


m ae contractor that the area in question would yield adequate. suitable material: . ae 
ae Heid, that the occurrence of rhyolite constituted an “gnknown” condition “of, = 


re - an “unusual ature materially differing from those ordinar ily encountered 
a and generally recognized as. inhering in work of. the character provided for 


oe. Dy the plans and specifications,” within the meaning of article 4 of the con-: ...” - 
ne tract, and that the contract therefore. should be inodified to. er ovide: for: PAY: ator ot 


rie ment, of the, increased: cogts: to, ‘the contractor. > 


| oe Boney, Acting Seoretary : ' a Bess yee 
~ >. On October 5, 1936, .a contr act’ was eiterad: ihito been 8. 5: Cue ee 
eae 8, aid Sons Company: and. the ‘United. States for. the construction of. | 
ie Grassy, Lake Dam, Upper ‘Snake’ River project, Idaho, under items 
1 to 53, inclusive, ef the Schedule of. Specifications No. 693. “All work. ee 
ie wider tie contract was satisfactorily completed on. October 14, 1939. chs 

_.>».. Fhe contractor presented claims for additional compensation under” ae 
et ae contract; the basis of which will be considered later in this finding, .. 

_ and on March 15, 1941, the contracting officer issued findings of fact ~ Be 


i : 4 : denying the. etnias in their entirety. On March 21, 1941, an appeal: was. ee 
~.. taken to: the Secretary from this decision by che: contractor, and on 
April 21,1941, a supplement to’ the appeal was filed which includes Cees 


ere sworn statement by F. M. Groves, President. of the. contracting com- — : 


ce pany, anda joint affidavit of Carleton Cravens, ‘Superintendent. ror the 


i contractor, and Henry Lobnitz, a. partner.in the Lobnitz Brothers 7 - 


hd . Company, subcontractor forthe earthwork at Grassy Lake Dam. »— - 
The contractor bases its claim for additional compensation upon 1 two - 


205 grounds: (1) that changed. subsurface conditions entailed extra, costs . sp 


a ‘amounting to $28, 057. 70, and (2). that the Government ae 


_ the length of working Jecas to the damage. of the contractor - in the dai 


i sum of $70, 000: , a , — oe 
oe ~ Upon. the: ee ef the: evidence: gab tied by t the: contr con in “e ae a 
a appeal: and supplement thereto, copies: theréot were sent. to the eons 7 


: . : tracting officer. who, in turn, sent the information on May 2, 1941, to ; ~ 
» Senior Engineer H. A. Parker: Construction Engineer of the Grassy’ oe 


—. Lake Dam, and to I. Donald ‘Je erman, Resident. Engineer and Acting - = ee 
“Construction Engineer o on \ the work, % requesting that they, examine the le 


896) 2 ue eae - ob GROVES: AND: SONS. COMPANY _ og ae | ee ee 


"December va 94L- 


ae matters’ set forth | in “the ‘one and: affidavits el eae their com-. 2 (ae 


- ments with respect, thereto... The two engineers have submitted their | nee Soe 


_- reports and in many respects’ they: substantiate the statements. ‘and. - fae | 


: ‘claims made by the contractor and its several engineérs. 


~ On September. 5, 1941, the contracting officer submited! in a. letter oe a 
= addressed. to the Secretary of the’ Interior, a further report which’ 1s 

. in fact a reconsideration of his original findings. of fact‘as will appear he. 
oo From. the letter of the Commissioner -of ‘the: Bureau of Reclamation, eS 
ee dated oe 20, 1941, in which he. stated: ae 


ae? an: AS. will appear from his. ‘yeport, the. ‘Chiet Engineer. as: 5 contracting ~ whe oe 


oe a - officer, has reexamined the contractor” s claim, has reconsider ed his: pr ior findings, Se oe | im 
.. and has. concluded. that. the contr actor ‘is entitled to an adjustment i in. the sum. ce 7. ee 


© of $28,615.70. 


With respect to the claim of the eoutracior noe damage on. eer : 


bs of misrépresentation of the length of the working season in the amount. pion 
 . of $70,000, the contracting officer in his reconsideration states that in © .. 


ae “his: opinion the claim as to this item. j is not well. founded and that: the : : oe 
©. finding ‘and decision originally. rendered should stand. <A careful ee 
-- examination of the original findings of fact.and the contractor’ sclaims. 


with: respect thereto, having in mind’ all of the ciréumstances and the — 


ee provisions of the cokttact, including information furnished to bidders, ad 


< would appear. -to. indicate no error on the part. of the contracting officer See 


> : “in this part. of his finding, and no new evidence having been presented oS oo 


~ which i is persuasive in support of the contractor's claim, bis # appeal a 
as to that item accordingly i is dismssed. : Pal od - Sar ae 
es | ‘There: remains the question of. the contractor’ S yioht t to: recover radi. ay Ps 

= a tional compensation, under article 4 of the contract, which provides: ss ee as 

i _ ARTICLE 4, “Changed. conditions. —Should the contractor encounter, or. the Gov- : ee 


bias ernment’ discover, during the progress of. the work subsurface. and (or) latent ve 2 : 
7 ~ conditions at the site materially differing’ from those shown on the drawings or: 


. indicated. in ‘the. specifications, or unknown. conditions. of an unusual rea oie 


aor differing materially from those ordinarily encountered and generally. récognized. oe. 


: ne as inhering in. work of: the ‘character. provided for. in the. plans. and: specifications, ; ig 

... the attention of the contracting officer shall. be called. immediately to stich econdi- ce 
NT eee tions before. they are disturbed... “The contr acting officer shall thereupon promptly ee St 
Investigate the conditions, and if he finds that they. do'so materially differ the  . oo 
an , contract shall, with the written ‘approval of the head of the department’ or his 2" 
. duly author ized representative, be modified to. provide for any increase or decrease er 


Soe ae cost and (or) differ ence in time resulting. from such conditions, 


“—s “The claim. of the contractor with respect to this item may be sum a ae 
wy ee briefly. as follows: ‘It was expected by the contractor, by the: 


i . . geologist who submitted the. geological. data, and by the Government. a a 
a a engineers, .aS a consequence of their several examinations. of the test. 
oe, Pat materials furnished and after: an: ‘examination. of the locus, that ee 


tp ray 
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ef 


ce pit. No. 4 would. faunish: adequate indterial Gon. a). of “the: ate a 
ee ‘ earthfill, required to be performed | under this contract... pie oe 
: _ Engineer Parker states: in his letter of May Ee 1941: a 


Soars * 8 OR AE the, time prospective bidders were looking over ‘the work, all of ae 
Be WS ‘including Messrs. Savage. and Berkey, confidently expected that the ridge OD =. 

rae 3 which test pits 7, 8 and 28. to 82: inclusive were located would yield sufficient ma- - oe 
.. terial to complete the dam. * “# ~*. If I were'to testify on the matter, I would .- 
: admit that the contractor was advised that we expected | the ridge’ in question - ; eh 
pare would yield substantially all, the required borrow mater ial. eB, Ras oe. Bees 


ee - Assistant Geologist 1. M. Murphy, who was in charge of the explora i : 
cee tat work at the dam site, furnished the following report: ar 


ee, “Its believed that deposits of. materials suitable for. earthfill in, amounts in | . — 
excess of: requirements have’ been exposed by exploration. ‘The average’ length —. 


“ ; of haul from the dam site will be about a half. a mile. 


aoe it developed, however, during | the course ‘ot consurction: oi d after ee ee 
ee % ae had been made. to a.depth of 12 feet in the borrow.pit, that’ 
— “the expectation. as to thé amount of ‘usable earthfill which the pit ©. 
“= " would. provide. could not be realized. At that level a. formation.-called ee 
rhyolite. was encountered which, after extended exainination. by. the a a 


- Government ees was, rejected. as. s being’ unsuitable for the em~ ae ; 
bankment fill. ys ee ude ae, ee 


Tt. thereupon ae. necessary” ae: aie ere pits: further - a 


“removed from the scene of “operation: with, the resultant « extra, costs: | : 


. we . coe set forth. by the claimant. | 


The following excerpts: from. the findings of the contracting officer . 


: © upon reconsideration are ‘pertinent: 


ae, “The existence of. rhyolite under the surface of the bor row ‘pit: No. 1 area was oe we 
a unknown, to the Government. and the. contractor. . * * After a review of: ~ : 
~~ .all the. faets it. ‘must. be concluded that presence’ of the nyolt in’ ‘the borrow oe 
a oe area: was-‘an ‘unknown condition. ee ns eae er 
0 Drawing. 42-D-474, ‘attached to. the specifications, ‘shows thé locations ‘and 1” ee 
ee logs of. drill: holes and. test pits. ‘Only. one. porrow area. was explored. ° On the | . : See 
._. basis of ‘the test pits that were dug in this area. (referréd: to in the findings as" = 

= borrow pit No: 1), it was pelieved that; substantially all. the Peauiee borrow oe : ae 

- material could be obtained from this location. © 


er ee, ee ae eee 7. eee Lo et 2 Pee ess a on 


she “Drawing “42-D-4T4 shows the logs: of 18 borrow. area. test pits. ‘These ee, % 
“> “vare: located: ‘south and east of the dam’ in. the. general area. referred to ins the oa 
erase -- findings and appeal as. borrow pit. No. : a These pits, were carried down ‘only: to = 
, a shallow depths, the deepest being 20. feet. -None disclosed the presence of rhyo- | Pee ce 
- .- lite, and the record indicates:that these. explorations were deemed: sufficient to. 9 
Boe ont, warrant the belief: that. sufficient suitable. materials could be. obtained from the | oo iee 
eas prospected area, But, as: quoted froni page 16 of the findings of fact : Tot ad ee Oe, 
nee -“The ‘contractor’ s statement, in the -appeal- (exhibit: 8), that, thyolite: was en- Ye oe 
Pe. g countered at depth of about 12 feet in ‘borrow: pit No.1 and: ‘was also encountered eee ae 
|. in borrow pits, Nos. 2° and 8; and that this rhyolite was rejected as s being unsuit- eon: 
a ee able for embankment is in accordance with the facts.’ ai pate eer 
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_ December 1, “A941 


“The. contmacting ‘other ‘upon: ‘reconsideration, after reviewing al hee 


a ‘the facts and. reports before hin, states on pag ge ie 


vie > After due consideration of the. facts presented in’ the original: record | together ste FEY 
ae with the supplementary. data, it is now. concluded : that an adjustment of com eo 

Fic pensation should be made under the provisions of ar ticle cs of the contract. ee hae 
oe In this case, which must: be: considered onthe basis of its own ‘peculiar Hoe aliss 


. faets, the geological examinations and. the logs of such tests indicated to the - ; 


‘Government. and to the contractor that materials needed for construction could: 808 


ae be obtained ‘from. a certain area. ‘There existed such ° certainty. (based. on ae 


the geological data’ obtained): in’ “the. minds of both the contracting parties that... 


any a such condition would prevail, that: the occurrence of the: contrary condition ‘aid, ei 
at in fact, ‘differ the. contract. within the above quoted provisions of article 4. mae ge ery 


es He finds that the contractor is entitled to be 9 paid. for the ofllowing ee nee 
8 items directly. related to: borrow pit costs: co eS 


- ~ Clearing ‘and grubbing of areas not originally. designated as. ‘a 


borrow FSS Semone nc Ne ag! SOe onee Drea res rn ae en $5, 881. 00: a _ i 


haf Expense of. providing drainage for borrow. jit 2, 781. 5 rs 

aoe Expense in constructing. haul roads. toadditional . borrow." ge 

a -e Bless 38, 435. 65. ee 
a Extra costs incurred’ due to peenee al borrow pite conditions——___ 4, 568. 00 eae 


The contracting officer concludes with the following statement: a ne eee 


Each of the above items of Claim. has béen; carefully examined.: Tt is. believed. - es 


ice oe : that the: items. of cost: as pr esented. by. the contr actor. represent his. actual unpaid. ee - 
~~". gost and that it is entitled to. payment as stated under. these. items, as a pr oper. e Be ths a 


i ae adjustment under the provisions of article 4 of: the contracts. 


Iti is. ‘not clear. that the conditions encountered byt this contractor: in Cee 


_ a the borrow pit operations, were ‘ “conditions at the'site materially dif- ve tee - 
"fering from those:shown on the drawings or indicated’ in: the ‘specifi- ee 
eos cations,” within the: meaning of article 4 of the contract. The question are - : : = 

_ . remains, however; whether: they constituted “unknown conditions Of en 2 


: unusual nature differing materially from those ordinarily encountered a 


oe and. generally recognized as inhering in work of the character pro-.- Ss 


: f vided: for ‘in. the plans : and: d specifications,” within the meaning: os f the”. ry > i 
a = same article,. - | oS 
“As: heretofore stated: the. test, pit: igecaticnis dia not ioe the 2 


tt, ‘existence of rhyolite i in the borrow. pit. area and both the Government : & ee 


engineers ‘and the contractor. are shown to have had every reason to 9 - 


believe, after careful: examination, that the borrow pit. would yield a . Be 
— 4. sufficient usable material to. complete the earthfill requirements. ot the su. 
dam: It was on this basis:that the contractor submitted: its:bid, which: ge eo 


was accepted by the Government. . During the course of construction; — ne - 


pe - however, the e rhyolite w was s encountered and after extended examination — oe 


ms d. ¢ 7 
; . ee 
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: by. Gain engineers it was s rejected | as s being unusable for the! 


- = required earthfill., | pee ele, 
~ While the occurrence of the. chyolite’ in iteelf clearly y was | an ae oe 


i ‘condition, this fact need not be controlling: Rather, the significant. ° _ 


: fact-i is that after its discovery there-was a determination that, by. reason. oe. 


| of its presence, the borrow materials would be unusable. ‘In the cir. 


| ~. eumstances, including the various preliminary tests. made, as'to the 


- borrow: thiterials. and the materials likely to be. found in the general oe an 


: - "area, and the opinion of those qualified. to. judge the suitability: of the nae ee 
borrow: area, this subsequent. determination must-be regarded-as.un- ~ 


oe ‘usual, I therefore find that, within the meaning of article 4 of the © s 


of -. contract, the contractor ‘encountered . unknown. conditions “of. an 
_. mmusual nature differing materially from those ordinarily encountered a ae 
and generally recognized. as. inhering in work of the character pro- es 


| 2 7 -yided for in the plans and specifications, Ay further find that the. items “a ; : 
OF. increased’ costs incurred by the contractor by reason of: these con-. 


| ditions. are properly. payable i in the amounts: found by the contracting . 
officer to be reasonable, as quoted above.. The contractor’s appeal : 


accordingly is allowed to the extent of Leis 615. ‘70, and eras in this 2 4 ae 


amount. should: be made. ou eas 
: : a a : _ a | Allowed in n prt, 


PRESIDENTIAL ‘AUTHORITY. TO CAUSE DIVERSION ‘AND APPRO- ba 


PRIATION OF WATERS OF SAN CARLOS IRRIGATION PROJECT 
" PHELPS. DODGE COPPER COMPANY 


- Opinion, December 2 1941. . oe - : es oo 





Tnsraatrow Puortérs—Presipaerray- Renoir Water Rionirs—Nartowais De 
- FENSE—STATUTORY ‘Consrruction—ConDEMNaTION—INDIANS. ree 


_ While. there: may. be. ‘some. doubt as, ‘to whether authority. exists andar: the: ate . ‘ 


' “of October 16, 1941 (55 Stat. 742), to permit the diversion and appropriation =~ 
/ © of some of the waters-of the San. Carlos Irr igation. Project for the use Of 8 
“= corporation ordered to produce copper, authority is conferred by the act OE. 


~~ June 8, 1916 (89 Stat. 166, 218),-as reaffirmed and extended by séction 9 of 


se the: Selective Training and Service. Act of September 16, ‘1940 (54: Stat. 885, Paks hee 
+892). Condemnation is also available as a means of aequiring. the. needed ae 


acai water supply under 40 U. S.C. secs. 257. and 258 and 50: U.S. C. see. 171. ‘The 


> desired action may be effected by an: order: to’ the > company prepereat in this i: = Bos 


- ~ Department and ios by the President. 
s ‘Mancotn, Solicitor: a | oe. 


You [Secretary of the Interior} five ‘Tequested z ime to: ‘expr ess. ae 


' : ; tes : opinion on the question whether under any act conferring emergency. . . ae 
oo. -Or-Wwar powers upon. the President, the Chief Executive has authority. : 
a to cause oe action to be taken ‘which would have the effect of ee 


i = 4005 AUTHORITY. TO CAUSE DIVERSION “OF WATERS a MAQT ee 


- December 2, L941 


oe : diverting: andl appropriating some > of the waters of the. San Goole: _ oe 


= = : Irr igation Project... 


The facts.as informally péséentod fo | me are ied as a dollows:. 


Near Morenci, Arizona, the: Phelps- ‘Dodge Copper Company. nee 7 ee a 


ob Ed lar ge body of i grade. copper ore which has been stripped ready. for - See 
_. pit operations...'The company has constructed an ore reduction plant’ =. 
-.>». which will handle about: 25,000 tons of ore daily. ‘The plant. will be oe 

ready to go into operation about December’ 1, 1941." Informal negotia- a 
oe. tens: with the Indian Service were “started, in. 1940, which. had: for. ee ae 
~~ a their purpose. the. acquisition of. a right. to store some. water to meet = ie ao 
othe. company’s requirements at: the plant. Early in 1941, the company DR a 

eee suggested that it would like to construct’ a dam’ with 5 000 acre-feet. 


ae capacity, j in the San Francisco River; that: while it did not know what 0 

its maximum. requirements would be: It: thought. 10 ,000° acre- feet. an- - i ne 
“es nually would be. sufficient. In brief, the proposal was to fill, the reser-- 
voir twice each year out of. flood Alc: which otherwise would have he ss 

- reached the. San. Car los Reservoir. about. 120 miles downstream. ‘The 

-. aforesaid reservoir was created by the construction. of Coolidge Dam - 


in the Gila ‘River, for supplemental irrigation. water for. Indian. and 


other lands in ey San Carlos Federal irrigation. project... The San. * | 
ta Francisco River i is the largest ‘tributary: of the oe Gila : and enters ea 
the Gila about 65 miles above the reservoir. oe 


The company owns some direct diversion tights, pat the: ous 3 


are so late that these rights are not. of much importance. on a stream — 


‘ oe already overappropriated. ‘However, ‘the company has constructed. . 


- gome. tunnels. and deep. wells with which to divert water fromthe sub- . 


flow of the San Fr rancisco River and from Eagle Creek and j in ) smaller : : ne 


quantities from some other small. tributary streams. — : oe 
- Because of the urgent need of copper in: the defense program, this ae 


a copper mine has. béeorne: a source of supply. to meet the « emergency. til o 
| *. quirements of the Government. “It appears that the Defense: ‘Plant... 8. 


Corporation is going to construct, another mill at Morenci with 20, O00 ww. : 


=, SONS. daily capacity at a cost of. about $28, 000, 000.” Tt appears that Phe Fy 
, 7 : - hew. mill will be leased to, and operated by the copper company. ‘The: ee : 
“copper to be produced will be. sold by the company-into defense chan-  .- . 
nels specified by the. Government. When that plant. goes into. opera-. ea 
" ~~ tion the company’s operations. will undoubtedly require 8, 000 to 10 000. oe . 2 : 
_ acre-feet of water. annually when. operating at’ full capacity. hea 
proposal of the company involves no use of water for power. It wants. 
~.+ ~~ to store the water and then lift it by pumping ‘about 1,600 feet nes. a 


ie : me it will be used-in leaching and other ore reduction. processes. eres 
a Apart from general provisions applicable. to the instant case ad ae 


oe contained i in n 40 Uv. ae ce secs. 257, 258, and 50 U. 8. Cc. sec. ma i, there oO 
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: Pee ae . are hives spetial. sintatos éonferring emergency « or war : powers. on. i the. Dice 
oe ae ‘President in which authority may be found for him to take the desired =. 
--; action. They are the'act of June 3, 1916 (39 Stat. 166, 213, 50 UW. 80078 
ee ET Oy 80), section 9 of. the Selective Training: and ‘Service: Ast of Sep- ee 


ye tember: 16, 1940. (54 Stat. 885 at 892), and the Froperty. Requisition, ) 
Leo og Act, of October 16, 1941. (5 Stat. 742). | oe es 
3 While. there may be. some doubt as: tio the’ ‘aijiticability ‘of the {94d ee 


oe as act, therei is, inmy, opinion, ‘clear authority, for the action Nigerian : - : | 


Ve oy - in. he other statutory provisions hereinabove enumerated. 


“The act of J une 3, 1916, authorizes: 


| — The President, a) oe * when war igs ‘imminent, oy * "giough the. “head : ‘ 


ey of any departtient of: me Government, * #08 to place an order with any _ re 
a, | individual, firm; -* > company for]. corporation. “® * for such prod- | 


et or material as:may. be required,, and which is of the nature and kind usually ee 


are produced or capable of being produced by such individual, firm, company. 


— for] corporation. . - rae | 
Section: 9-of: ihe: Selective Draining and Service J Act of September ss oe 


16, 1940, ee kad 


: ‘The President: “through. the head of the War Depar tment or the Navy os 


i Department | to eas an order with any individual, ‘firm, | 
oupay oe aa He ME a “for such product or: material. ‘as may be: . 


ees required, and which is of. the nature and kind usually. produced or. capable of... 


_. . being: produced by such. individual, tates company, a ei lor] corporation, 
ees = i 


* * # : 7 ; 


he - Both. stabbed, hia are iene abitie: in “the. svauthirity ‘they. dan 
he den lor: except that. the 1916 act: eters a \ finding by the: peer ae, 

er ‘. that war is imminent. ne 
It ig clear that an. order for the copper to a aimed er this » Phelps: otis 


roe ‘Dodge Corporation isan order that comes, squarely under the requisl- | 


tion: authority: conferred by. this, language. . The question’ whether it 


a “also authorizes by necessary implication expropriation. of the rights nae 


ee of third parties including water and water rights when. necessary to’ 


. the operations: ‘of the. company. filling the order given. under section — 


Pe 80: has been decided affirmatively by the. Supreme Court of the United q. | a i 


| ee States i in a case arising under the act of June 3, 1916. De 
In the case of International Paper Company Vv. United States, 282 et ag 


Pg U. S. 399, the Secretary. of War had ordered the Niagara Falls Power. ote 
oo Company to extend its operations to the maximum ‘production. pose 
a aible of electrie power by use of: all: the water. of the. Niagara River. a os 
ees which’ the company could make 7 use of and to deliver this ‘power toe = 
ty i 7 . » other. companies working on. orders from the. United. States Govern- oe a 

- . »ment. ‘Under this order the power company diverted water well We 
ole “excess of the quantity given to it under letters patent. from the State oe 
aa a : of New York and. acts of the oe of that State. Asa 1 conse a 


ina. th cae ses ride 
uN eee ae ae se 


oo ee - AUTHORITY 0, CAUSE: DIVERSION OF ‘WATERS ae AOR 


ee | 


December 2, 1941 ah ey 


“quence. of think excessive use. of water, the International Paper. Come 
pany, which was taking water from the: same source, was: deprived: Of 
its water supply and ‘had ‘to shut..down operations. ‘Thereupon the a 
- paper company claimed damages: for.the loss sustained in consequence oa 
~ of this order of the. Secretary of War: and the requisition through the. ee 
- power. company of its water rights. The Government urged as: a de- ee 
- fense “that it does: not appear that the action: of the: Secretary was. SEN 
authorized by. Congress,”. apparently believing. that. the . authority oP iy ee 
- granted by the act of June 8, 1916,:did not extend to permitting 1i<) | an 
--demnation. of water. rights necessary for the production of war ‘Imate-- me ee 


rials which were being ordered under that act. The Supreme Court © - a 
Nes this defense and Mr. J ustice Holmes: who wrote the @ opinion. oe 


said: 


We shall. give seant coridideration:: te ‘stich a.  geiiuiliation of f responsibility. “the ee aos 
- Secretary of War in ‘the name of. the’ Pr esident, with the power of the’ country. = awe 


behind. him, in critical time of. war, requisitioned what. was. needed and got. ite. 


~ Nobody doubts, “we. presumé,: that if any. technical defect of authority had been. | we ae 
pointed out it would have- been. remedied ' at. once. The. Government exercised ® Ra 


oe os its. power. in the: ‘interest of. the country in an important. matter, without. diffe ..! - ae 


culty, so far as appears, ‘until the time comes to pay for what it: has’ had.’ The’ Bo 
_ doubt.is rather late:. We shall accept as sufficient: answer the reference of the =. 
petitioner to the National Defense Act of June 3, 1916, c. 134, § 120, 89 Stat..166, <9 |. 
“218; U. S. Code, Title 50; § 80, giving the President in time. of war power to place _ eee 
‘an obligatory order with: any corporation: for-such pr oduct as may | be. required eo 


Which’ is. of the kind usually produced by. such: corporation. 


ne ae ay ‘There is no: room for quibbling distinctions. between 1 the ‘taking: of oe , 


_ power. and the: taking: of. water rights. . [At pp. 406-7. 1. 


: ‘Under this decision, it is. ear that the act: of Ju une 3 1916, ‘as so) eee 
a - aflrmad and extended by. section 9 of the Selective Serviée and Train-~  - - 


- ‘ing Act of September 16, 1940, contains ample authority to’ enable the ak 


Government to order the production of copper by the Phelps- Dodge ee 
*- Corporation through the-use of such. waters. as may be necessary to 
obtain. the required. production. - The case. holds that the Govern. °°. 
ment would be liable to compensate the owners of water rights: ‘under. ee te 
the San Carlos Trrigation Project. whose rights: would be irapaired..  : 
~as a result of the action taken. Both. of the cited acts s expressly pro: ee 


_ vide for fair and. just compensation, 


- Direct authority also is available for the institution of ‘Gndettin — 
“Een: proceedings to: secure. whatever’ water may be necessary for the. poe 
operation of the copper mill. ‘Title 50 U. 8. Cy section. Ww 1, acon ce 


_ the Secretary of War to” 


cause proceedings’ to. be instituted : - * “tor the acquirément: ty condem= oo 


| ee nation of any: land *  * * -or right ate thereto, needed for the oe ‘* tive 


tiie construction and operation of pene for whe: * ae sae manufacture. of ae ag Se a 
tens s - maunitions of war ie a ae ee aoe ae ee Pets ae St 
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oy The reference | to ) “land oF. r right pertaining therete”: Gbrouaiy, ee : 
= i bbabes water rights. - ‘The only doubtful question is. “whether the op-— 


es -eration of a copper ore reduction plant: is one of the purposes for” 7 


which the right, of condemnation . was” granted by. this. section. It — — 


amos thus: becomes necessary to inquire whether: a copper mine producing. oe 
... copper for the manufacture of arms and munitions for the. national — Sie 
~~ defense aN itself be called “a plant. for the manufacture of muni- 
- tions of war.” Black’s Law penenany: d's ed. 1) at} page 1215 — ee 


| — ‘munitions of war? as follows: 


In international law. and Unitea States statutes, ‘this term ingludes. not only a 


| he ‘annie, ammunition, and other material directly useful in the conduct of a war, © we 
. but: also- whatever may ‘contribute to. its successful maintenance, such as. mili- pt 
pia au tary: stores of all kinds and articles of food. ae eee States v. Sheldon, tee at 


_* - Wheat. 119, 4 L. 6d..199.] _ | oar 
so "Similarly, “Words and Phrases” (permanent ed. 2), 9 states: at page ° 


- i Living fat cattle are caniens of war,” within ‘Act of J uly: 16, “1812; / prohibit. ee 
ing. ‘American. vessels: from: trading with the enemies. of the: United. States and , 


transporting munitions of war fr om. the United. States to ‘Canada. [See United “ 
States. v. Sheldon, supra.) 


- ‘Funk & Wagnall’s New Si Standard 1 Ditionary of the «Bg Tang _ ae 


| states at page 1631: 


mk Ammunition, ‘inilitary stor es sand 1 provisions: call requisites i in war fare, eX a 


| : | clusive of money. and men : fr equently in the plural. 


* Webster’ Ss New International piety: @ae ed. uated), states “ | 


a at page 1612: 


et: For tification : also; a panapart « or. Aopnee Obs. - aoe 
2) Whatever mater ials are used in war for. defense or for. offense ; ‘ammunition; 
also, military. stores. of all. kinds ;. hence; necessary. equipment or. proviaion: in. 


ae general ; as, munitions for a political campaign ;susually in pl. 


Pe | From. these definitions it should become clear. that the term Cniinitions | ; ‘ | ee 
of war” is:not to be restricted to‘ ‘ammunition” but must be inter- 


ne preted to include all such materials as are directly or indirectly neces- es 7 
_.. sary for national defense. Copper, which is one of the important ~~ 


e pe metals entering into the manufacture of ar maments: is thus clearly to 


aa be considered “munitions of war.” : Since, moreover, water rights are. 


“rights pertaining to land, ” they i may be condemned under. the author- ye 


te? 2 ity: granted by section | 171. Indeed: sections. 80 cand 17 1 may’ be | 
ra regarded as complementary provisions. The one furnishes authority. Nae 
” - to order production while the other may be invoked as an express ~~ 
> foundation of. the Government’s. right to. condemn to: make: possible Sta 
the operation of any. plant for the production of munitions of war, 
es However, as already: indicated, a broad a to condemn 3 is recognized eae 


aw in the I nbernational cape Company case, 
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a) ore December 2, 1941 


“tr ghould. be noted “allo that the act’ of August 1 ‘1888. (25. Stat: 307, . a a : 


e = U.S. C. secs. 257 and 258), provides i in general terms that ‘where an : See 
ee ae officer . of the United States is. authorized -to procure real. estate for a Pe 
os public use hei is authorized to acquire it by condemnation, © 


While it is thus 1 my conclusion that the. above statutes grant ample. . as 


ve : : Gaattiacitg: for the action contemplated by the President, it: would appear oe ie “ 
_.. desirable to consider finally the property. requisition act of October. oie re 


a 1941 (55 Stat. 742). In view of the importance of this statute-and of: = eo 


ro its Tecent* date, making it particularly appropriate | for measures: +9. ay 
ee be taken. during the present emergency, I shall discuss it in full detail. a 
The property. requisition act of October 16, 1941, authorizes the ooo 
: ” President whenever there is an “immediate and: impending” need in’ °° 


| connection with the defense of the. United States to requisition ‘ “any oe 


| military. or naval equipment, ‘supplies, or “munitions, or. ‘component. ae 


parts. thereof, or machinery, tools, or. materials: necessary” for. the i 


“manufacture;. servicing, or operation. of such. equipment, supplies, or” 


~ munitions.” » The act further provides’ for the. payment of: “fair and 


- Just compensation” for property SO: requisitioned, and for its return to” : 


the owner, if so desired, not. later than. December 31, 19438. The act 
| also. contains certain. provisos: “not: here ‘material ‘and: authorizes. the 


ee President to delegate his er to any. —— agency, | board, ae 


‘IP -or officer.” 


Itis obvious that the act confers v very mace powers on ine President 7 = 
- an order to enable: him to cope: with the present. national emergency 
. but it appears ‘not only from its language but- from: its. legislative | : 


| oe history that, they are. not limitless. . AS. originally introduced, the Ae : oe 
oe owas ' still more sweeping in its terms. Tt authorized. the President, 


| “ to requisition and take over; ‘either temporarily or permanently, proper ty of any ; ee oo | 


‘kind or.. char acter, -whether real or personal, tangible or intangible, or.any part # fase 


4 oe 


7 _. thereof, or any right or. interest: ‘therein or with. respect. thereto, whether by 
oo) = virtue of contract, patent, license, or otherwise, which itself or ‘through its: exer- a 
7 else or control can be used: or is. adaptable for use. directly. or indirectly in any. _ - 
way for national¢defense or in the construction, manufacture, production, trans- Res eek 
- as a portation, . ‘repair, © testing, or: storage of. ‘military. or: naval ‘supplies | or. other’: eos 
.. » articles, commodities, materials, machinery, or equipment for national defense; 
* -and. (b). to. use. and, ‘on such’ terms as he shall deem. satisfactory,’ to sell. OF: others. 
be Wise. dispose ‘of, either. temporarily or. permanently, any. property, right, or. aaa 
ine interest requisitioned. or taken. over putsuant: to the provisions of this Act. - 


aor a - After the bill was ‘introduced into the Senate. by Senator Sine Fe aS 

Coe the President. wrote to him ‘ on. June 1, 1941, setting forth his view |. > 
as 7 26 the bill and the objective sought tobe accomplished by the Govern- | 
OS he ment by: its enactment. He stated its intent to be “To reinforce the oe 
- “defense: program. by: providing for: the use or acquisition of. certain oe 
a _ Kinds of defense materials and d properties n now in n private, hands.” ha o 
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: cia 


ors President ‘aia not further ee the nature: bt tlie: materials or tops | = pee 
©). erties which might be acquired. under such legislation but he never- 
ae - es : theless made. it perfectly clear that he was seeking: legislation which eo a 
‘would give him very, wide powers, and. pointed to the experience Of 

“the Government i in the first World War as the reason for. seeking such 
legislation. | ‘During the last. similar emergency,” he» ‘wrote, nea oa 


—- Government’s need. of broader: requisitioning powers was met piece. 


ae meal, “When a particular kind of property was needed, a particular. bs a 
ene requisitioning statute was drafted to cover. that néed.. These piece- =. 
go lie meal‘statutes separately gave the’ Government: requisitioning. power, ., fe 

‘over virtually everything from distilled spirits required in the making 


Do ok munitions to lumber needed for. making aircraft. This procedure - 


a caused unwarranted delays in ‘waiting for the. necessary legislation, e \ 
oe “and it resulted in ‘the. enactment of at least’ 17 different. statutes, ae / 
i Ae containing language substantially’ similar: to that of the present. bills? eis eae 


_.. , I is clear that’ the authority required in the instant’ case ‘must a ! 

ae one extending to realty and not limited to the requisition of personal’ 

oe aa property. Water, of course, may be an. article of, personal. property, - 
eS when it is appropriated, botéled, and stored,:and it may be possible 


Sea ca argue that it is a material. ‘The same is true of gravel and earth » "© 
which are ordinarily part of the Tand but which may be removed and - 


oe enter into certain manufacturing processes, But what is proposed toi 
: _ be taken here. is nota specific quantity of water owned by any given © 


ae landowner. No: landowner on the project, can say that any. particular 


os _ water is his... “He owns only a ‘usufr uctuary right which is appurtenant: * | " 


| : | to the. land, and such an immaterial right is an ‘interest, in real estate. 
eee “This proposition is too well. settled: to require the citation of authority. 


. But see the cases collected i in Long, A Treatise on the Law of Trriga- me 


: a . ‘tone. (Denver, 1916). sections: 166-168; “In its nature,” Long observes, 


“a water right or an interest. ina water right. and ditch is real estate. 


Sos also, the right. ofa riparian, proprietor, as such, to the use’ of os ae 


Tie pig ta water howe by his: land, is. identified with. the realty, and i is a real a ois 


ae and corporeal hereditament, ree a 
‘There can be not the slightest | that if the. pill aoe by: ome 


ae ~ Senator Reynolds had been enacted. as. it then stood there would have: - _ ‘ 
2, been. ample. authority for the action now ‘proposed to. be taken. - ‘But: es 
+» the Committee. on Military: Affairs: almost, entirely rewrote. the. bill; 
'. and it was enacted only in’ the form already set forth. Seniator ae 

oe me . Chandler submitted. a report (Report No. 565), which. stated that in - oe 
“ * “- the judgment of the Committee on Military Affairs the bill originally 
ee "recommended by the War Department; was “broader than the presently = 
ese) ee demonstrated needs of the Gover nment: and lacking i in adequate. safe-° 0.5). 
~~ guards.” ‘The Senator then proceeded -to. specify the nature of the > 
hae es ‘safeguards which. had been: ‘provided by the Committee. Among tea oe 


ee 
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ee a . 


ee was a hangs | in ae ashton of property. The Sanator pointed out Seer e 
~~» that “In the or ‘iginal bill the definition of property subject to requisi- ©. 
‘tlon“was: ‘without any restriction,” but that. the present bill. specified ae 
oo» the: type of property’ that could be’ taken... “The definition is similar,” >. 
continued the Senator, “to. ‘that. adopted. ‘by the Congress in Public, a 
a. aoe MO. TOBe Seventy- sixth Congress, approved July -2, 1940, authorizing << 
2" the’ President to prohibit. the exportation of property. Iti is sufficiently... a ; : o Lae 
“<>. broad to cover generally any property. which may be. necessary in. the 3 
oe preparation. of our. military and ‘naval defense, without attempting — Oe a 
-... the impossible task of naming the exact. articles or materials; and. 
_-yet sufficiently limited so that. it does not. include Br operty having no," oe 
ce connection. with. military. or naval defense.” ae en ek 
:*. The House. report. on the bill (Report: No: 1120) -emaptoyed. ano eee 
- identical language in referring to the limitation which. had been: ie 
. troduced in. defining property... It is. apparent. that. this Janguage ig ee ate 
. Somewhat. vague.. The. House Committee on. “Military” Affairs, how-: >=. 
et ever, did commit itself to one definite limitation, stating it to be “the 
"view of the Committee, and their intention in ‘reporting the bill, that ae ae 
~~ itdid not. and should ne authorize the. seizure of an industrial plant: for. aS an 
war. purposes or. otherwise, and'is so ‘understood by the Committee,” 
-_«' In this connection the report. contains a colloquy between Congressman oe, 
~~. Alarness: and Under Secretary of War Patterson which indicates that: pes 
"othe War Department did: not. contemplate that realty could be. taken ~~ eae 
"under this Act... In response toa ‘question. of. the’ former the latter . - - os 
explained: “Of course, a ress is ‘partly realty, and there i isnomen-** i. 
tion of realty 1 in here.” | a ee 
While these statements are in 1 themaslyes hot conclusive: as. te ee. ae 
nat final: intent. of Congress, they do raise some. doubt,. as to whether this. cece q : 
o* Act may be used: for the taking of realty « or: rights. here This: doubt Ro es 
would appear.to be somewhat strengthened by the following.colloguy 
|. ‘(Congressional Record, Senate, July 21, 1941, page 6298) which took = 
“place between Senator "Taft and. Senator Chandler (who, it must be 
sy - remembered, reported. the bill-to’ the Senate and managed. it before fe 
that’ body), in the course of which the. latter. concedéd that the. act. ee 
“could not be. interpreted so as to apply. to: real, estate. . ‘Although’ Cone Le 
- gressman Andrews expressed’ the opinion in. the House that what. the oe 
2 ioe “act ‘proposed was virtually: limitless, be. also. had ‘doubts. as to its eo 
oe : ~-applicability. to: real estate. 261 includes,” he observed, “virtually. all . Sees 
_. of the property. described 'i in the original bill, with the possible excepe 
eee: tion of real estate, inasmuch as it embraces every species of. personal — a a 
ree “property needed for the defense of the United States” (Congressional SS eee 
whe _, Record, House, page 6935). Congressman Thomason, who favored 9 
de 6) paepee of the bill and the nee of the broadest. ica siren 
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fees Aig : powers upon the President, anand uae the bill didlos: ae personal a . 
we " property. only what the present law does to real. property © ne 
~.» thus expressing his opinion that if the act applied to pareonally only, ee 
“this was. so. because’ similar authority for the condemnation of realty ae 


a Was already « on the statute books... , co te4 
The language of the act itself would not seem. to. be conclusive, ee 


ie os a either. The term “requisition,” ‘iIn.common parlance at: least, applies: s a | 
i. ee . to personal rather than real property. See for instance, Filbin. Cor-. a 
ae Hee taae v. United soma 266 Fed, 911, at 913, where the court said: oe - i 


ae nore’ ‘often used. in. reference ‘to the taking of. ‘personal. property, and the vo a 


Ne “condemnation” to thé taking of real estate. 


eit international law, too, the term. “requisition” eee to the power. oe 
ees of a. military’ commander to take. when. necessary articles of ‘personal 
property. and. +0 require such services as may be necessary to maintain’ _ 

ee ie forces. ~The most. inclusive noun in the text of the act, “however, » ee 


| “supplies,” could: meat anything necessary to meet a given need. 


: When used as a verb, “supply” is commonly applied to. such activities: as. - 


oN ae 2 the. supply, of transportation, water, electricity, and even labor. The at 


- noun ‘ “supply”. particularly is protean. Within the meaning. of var- a 


ious statutes even money and the rental values. of various articles of 


me : equipment have been ‘held to be supplies (see the many cases collected. ; 
in Words and Phrases, permanent edition, vol. 40, pp. 784-796). Such: 
cases, to’ be sure, have been. decided with reference to ‘the terms. of 


: particular statutes, as for instance, statutes” requiring contractor’ Ss: 
bonds for the payment. of. supplies or authorizing municipalities. to” 


_ purchase supplies without advertising for’ ‘bids, or giving landlords. 

liens on the crops of tenants for- “supplies.” ” If any generalization — 
“dg permitted: it. would. be that i in certain circumstances and. within the | 
eo mening of: certain, ‘statutes certain. ‘immaterial rights: may be. treated” oe 

“supplies.” While none of the cases construing the use of the coe 


io = atin ‘supplies” has. involved real property, such use » of the | term could. oh & | - 
i oo “not. altogether be excluded. | os ee 


Tt will readily. be seen “from, the feéwiiiig. aaa t that, “hile the nee 


oe ‘powers conferred by the act are quite broad, their limit is:somewhat es 
-- ¥ague. It is, therefore, my opinion that the action here to be taken 

~ will be on. ‘safer ground if it is based on the: other statutory provisions Roig : 
ee discussed above. In that. case a desirable procedure may consist inthe 

; bo pr eparation by. this Department. of-an. order to be. signed by. the Presi- et . bg 

~ "dent and ‘addressed’ to ‘the Phelps-Dodge Copper Company. ‘This 
=" order would be based on the authority contained in section 9 of the, 
-. \. Selective. Training and Service Act of 1940 and if the President, should | ee, 
vs find that war is imminent, also on the act of June 3, 1916. In it, and." 
oi _ language similar to that used 1 in the Z nternational Paper Company Re 
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ee east, ‘the President aia placé- an order with the Company for, wide — : 7 
Ve, _ requisition, the total quantity and: output. of copper. which'is. capable «9. + - 


- - of being produced and, /or delivered by it thr ough the use. of such waters - ~ a : ” 
 o.. from the San Francisco River, as may be necessary... - oo ae 
- Such an order, in form and: ‘substance, would. we be within: thee: a 


oe ; statutory authority granted to the President py. the TO16, and the 1940 sta 


ie acts, to mention only these two.. ee 
“Tt should be added here that the expropriation of ane aruter right oD me 
Tae the San Carlos irrigation project which is here contemplated would. = 

2 consist rather in a continuous operation than in. one single. act. “This 0.0: 


: : ce is due to. the character of the rights which relate not. to. a. specific mass: a ; 7 : - 
vr ‘of water but rather‘to the continuous taking by each riparian owner | eae 
_ of water flowing ‘by: his land. “For: this reason, ‘it would appear.that © 9 | 


. » these water rights may be expropriated only as. long as the additional 9. me 


ao a of oe for the Process Bg. of which the water is needed | ts _ age 


er ee ee 


"Approved: | 
- Haroip a e lokta. See: 
_ Baarttory off the Interior. 
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PARK SADDLE HORSE comPANY 


“Opinion, December 5 1941 _ Sit fey ee ee 


aa _Nagvonat PARK ‘Suavicm—Conmmscrs Hin OF _Awpacats—Rucoveny FOR § Loss— ao ete 


"AVAILABILITY OF. Fonps. 


- Claims for. the loss of animals. renited to the National Park service. ‘under con- S | ioe ar aie 
tracts. entered into. pursuant. to the. ‘provisions of the act: of May 26, 1930. (460° 28 ts 
‘Stat. 381); are. reimbursable from any. available funds in. the. appropriation . : ee ss 


_to which the hire of such equipment. would be © properly, eee: 


- a Garam, Assistant Solicitor: | | 7 CP ata, & eee 
Te a My opinion has been requested as io eeledice payment may be nde eee os " 
to the Park Saddle Horse Company, of Babb,-Montana, for the loss 


” : | : of three saddle horses'rented by it to the National Park Service under» es * 7 
a contract. approved by. the Assistant: Secretary: on. April 19, 1939, eae 


_which provided: that, “Any horses not returned or horses crippled anid ioe oe 


: oe a3 rendered unfit for further. service will | be paid for by the Government ee oe 


: oe vat the rate of $50.00 per head. ‘er pene, fe 
Tt is my opinion: ‘that. payment legally. may “be: ae to. the. Park or ) 


aS : ; “Saddle orse Company. for the loss. of the three horses under the act. oe TA 
2 0L- May 26, 1930 (46 Stat. 381). Vouchers. in- ‘payment, heretofore es 


| ar : “returned: without certification: by. the General Accounting Office should, : : : _ 5 a 
an however, b be returned to that office for further consideration. in view of Cee tt 


re ees ae 
. on 


a difference statement, dated. December 16, 1940, returned without. certifi- 
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Tees the Seitenee’ of the aichoriced contractual provision - tor the oe ee 
sn ~ of such. claims, which. apparently was: not made known to that oe ior 
ore when the vouchers were submitted’ for preaudit. ae tes sey 
_..<. In am opinion rendered by this ‘office, aauroved August 3 26, 1940 
- so... (Mi 80774), a-claiin filed by the Park Saddle Horse Company was eons 
coe sidered. under the act of December 28, 1992 (42 Stat: 1066), for the 
«loss of one of the'threé horses in question, ‘and was rejected becauseno ~~ 
"showing had been made of negligence. on the part.of the Government 
employee, .as required by that act. ‘A memorandum, dated October. 
~~ 41, 1940, from the. Chief Counsel to the Acting Associate Director, eae 
So ON Gtional Park Service, discloses the fact that the claim was erroneously ae 
fees ‘submitted for. consideration under the act-of December 28, 1922, supra, es 
-- and that. payment. thereof, as well as of a claim for the loss of the two. Seg tt 
oe -other. horses involved should be considered, in: accordance with the ~~. 
os berms of the contract for rental of the horses, under the act of May: 26, oo 
os » 1980 (46 Stat. 381), which provides i in part as follows: oo te ee 
oe pe ‘Sro. ue ‘That hereafter. the. Secretary. of the Interior in his aiiministration of : : 
7, fhe. National Park: Service is authorized to reimburse employees and other owners . oe 
er ai a 0) horses, vehicles, and other. equipment. lost; damaged, or. ‘destroyed. while. in. the .., 
. -eustody of such employee. or the Department. of the Interior, under. authorization, | 
. a contract, or loan, for necessary fire fighting, trail, or other: official ‘business, ‘such: ae 
nee reimbursemerit to pe made from any: available funds in the appropriation to which “ i 
.. the hire of such equipment would be: pr operly chargeable, ae 


The record discloses that the General Accounting Office, ty serenade Lo 


: - “ation: a voucher (Bur. Vou: No. 14-992) j in: the amount of-$50, covering ~~ 
the’ loss of the. first-mentioned horse, stating. that funds sought to be ° 


| charged would. appear not. to be available for payment to the « owner for ae 


7 ' S 1 


ee loss « of the. horse “in the absence. of showing: of negligence, or. failure A SON ae 
» 2° on the-part ofthe Government. employee of this service, ‘which caused = 
-.* ~ the death of the:‘horse” (citing 16 Comp. Dec. 68 [1909], ‘and adecision 
ae, of, the ‘Comptroller: General, A 67206, uripublished, dated March 18, °° | 
Fie oe 1986)... By preaudit difference statement, dated March. 3, 1941, the oe 
oe General. Accounting Office: returned without certification a. ‘Woucher? pate 
eae | Bur. Vou. No. 14-1360), in the amount of. $100, for the loss of: the ete 
.° >. two other: horses, with a notation’ to the. effect. that. the facts stated. ene 
oe we were: not. sufficient for a determination of whether | or not'the ‘Govern-_ hoe 
7. ment is: liable for the loss of the horses, again citing 16 Comp. Dec. 68.5, 
~The first-named voucher was designated as payable from funds appro- - | 
{... spriated under the Public Works Administration: Appropriation Act 
fete "Of 1988 . (52, Stat. 809), which made available certain funds for exe Ce 
oo '». penditure- in bureaus. of the Interior. ‘Department, and the second Eee ae 
_.*- voucher was designated-as payable from regularly. appropriated funds 3: 
~ available to the National Park Service under the Interior Department ~ 
a. fs aie nies Act for ‘the fiscal tas 1940 ne Stat. a Cs Pun 


Se ae ; 
te 
mae te \ 

1 ' 


foes oa 


os act Soniaine Tandua ge seeaialea pei of elaims covered by an ee 
a thorized. contractual provisions. | | ee es 
_-» | The opinion of the Comptroller. of the Treasiiry; istorrad: on Up, ee 
eee ‘aigallowed payment for a horse lost. while in the custody of a Depart-°. . 
ment of the Interior employee because of the insufficiency. of the record. ee em 
Ey oo to establish the: Hability of the Government for its:death, but held that; me : ee . 
_ Gf upon investigation it was. ‘ascertained that the Government did not. =. 
. ° take ordinary care of the horse, and because of that. fact the death 6h 
Ge . ~ the horse resulted, then the Government would be liable for the reason- oa oe 
= sable: value of. the horse, ‘to be agreed. upon by: the claimant and the 90. 7. 
Voge Department. Tn that. dase there. was:a contract: under which the horse _ eee ° - 
was hired. providing that the United States should “exercise ordinary eae 
* gare” of the horses hired. thereunder. - ~The opinion of the Comptroller ee 
General: (unpublished), supra, ‘disallowed payment for the loss ofa 7 
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horse while j in the custody of a National Park Service: employee, which’... 


_. was used: in connection with’ the activities of a Civilian Conservation’ ee 
shag Corps camp, holding. that’ such. use. may not be regarded” as in: ‘the ca 
ae custody of an. employee of such.service: “onder authorization, con--. °° 
trol, or loan; for necessary fire fighting, trail, or other official Dbusi- - ae 
gi nea within the } paren of section ut of the act. of i Miny. 26, 1930, su side) : 
4 ond further stated: ae ke Pe ie ae 
‘The general rule is that i in the absence of. an’ Y authoriz ized 1 provision therefor ‘the’: 4 


oF United States is not. liable for. injuries Sustained, without fault or negligence one | 
wt the part of any. officer or employee of the Government, ‘by horses when. being. used: | 


for the purposes for which Hye ed.: 16 eee Dee. 68; 1 Som. Gen, 192; 8 id. 505 ; tas 


4 id, 1028. | S a ee 
“It Bede appear Sour the. a Reoogsing that + since: ee was an Ape ee 

: thorized contractual. provision for: ‘payment by the: Government: Ol a 
: _+elaims ‘for any: -horses. not returned, or horses crippled and. ‘rendered: ae = 
unfit for further service, and. since there. ‘appears no. specific prohibition: Sees 
in either of the appropriation acts, supra, barring their payment, the». 
oe ~ claims may. be paid under the. authority of the actof J ‘May 26, 1980, oe See 
“supra. Its. suggested, however, inasmuch. as no. reference appears to ed 
2 e- have. been. made to the éxistanes: of a contract. with the Park: Saddle... é - . a 
“s Horse Company. at the time the vouchers: were submitted to-the Gen-.; ' <>" 
“eral Accounting Office for: preaudit, ‘that: the. vouchers be resubmitted a 
for further. consideration by that office, calling specific attention to the.) 
--* ‘facet that payment. is sought, ‘in: eecordance. with an authorized con; ee 
“ -tractual provision for the payment. of such claims, under the authority rarer 

eros the act of May: 26, 1980, 7 hone ee ee es 


j Appeaeals a 
“EB. ‘cK. ‘Binal: oe : 
First: Assistant 4 Sooretary. 
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LINE MATERIAL COMPANY 


“Decided December 10, 19H cae a ee. 


tenet Gosemacns—Detax—Lrquinaren | DAMAGES. 


o : -Burtew, First ‘Assistant Secretary: 


ry ‘When there is a’ delay: in furnishing mater ials beyond. the date ‘set t by. the: con: é oe ‘os 


= Se . tract for delivery. and the materials could not sooner have been. procured ine. 
the open market, it is proper to assess the liquidated damages prescribed in. 
ope ithe contract, notwithstanding the fact that the total damages thus assessed. 
~ " exeeed’ the: purchase price of the. materials furnished. Pisnealuing a eae 


> Comp. Gen. 384, and 16 Comp. Gen. 844. 


On November 10, 1939, Invitation for I Bids No. 49065-A ‘was Sigal = - : 


. ies ‘for furnishing 10 golid ground rods, under item 7 of Schedule No. 3 - _ 
~~ for the Central Valley. Project, California. ‘The Line Material Com a de 
pany, being the lowest bidder, equalizing elements considered, it was 


a awarded the contract. Under its bid the company agreed. to. make | 


a. delivery f.-0. b. cars at. Oakley, California, and to make shipments - | 


* from Glassport, Pennsylvania, within 21 calendar days. after the date — 
- of receipt of notice of award of the contract. ‘The award. was made: 


ne “on. November 28, 1939, and notice. of the award was received by the _ = 


~- .. gontractor’ on November 30, 1989, thus. establishing: the shipping date. 
as. of. December 21, 1939. “Fnstead. of shipping from. Glassport, the 
a ‘shipment. was made: from Bridgeport, ‘Connecticut, on January 5, 
~ 5.1940." This was 15 days later than the date of shipment stipulated a 

. In the: contract.. The. contract. provided. for. Hamdated, darheues at ah ea 


“a rate of $10 for each day’ S delay i in shipment. . 


By.a.letter of J anuary 28, 1940, the chief cere of the Daniver office ao 


of the. Bureau of Reclamation notified ‘the. contractor that. the. delay. : 
‘of 15.days in shipment required the assessment of liquidated damages — 


at therate of $10 a day, or a total of $150.” Findings of fact were made ‘\_. -: 


: oe, . byt the. Government contracting officer on February 15; 1940, and a copy. * 


thereof.was furnished the contractor. In his findings, the contracting - 


~ i “ ‘officer ruled: that. the delay - was due to. acts. of the. contractor, and. also é > - 
~ os. . that the contractor failed to give notice of the cause, of the delay within Pe 
a een the. today aban ‘specified § an oe contract. | ~The: contractor Bas as = 


a a appealed.” 7 ie male 
ae This is a case. pore aie limit. was. cau on a 5. ahipitiont of ae 


- materials and liquidated damages were stipulated for the reason that. tee 
“» . 9 determination of the actual damages ‘would be difficult. The con-- ee 
tractor agreed. to. make the. shipment. within the time allowed pare 
og me ~ failed to do. so.. The failure is conceded by’ the contractor ‘to Have. ° oa "e 
> been its own fault, for in its letter of February 2, 1940, addressed tos ae 


ee ~ thed Denver office of the Bureau of er it stated: ities 


Ve fee 


“December i 0; i ee 


ee “me fact that the abiprhent. was ‘delayed is t adchowh deca. For your x ingore, Be ey 
as pee it was due to the confusion resulting: from. the removal of our general Ue Rr 
pe _ offices. from South Milwaukee to Milwaukee. At the samé time we were faced 2. 
ee witha threatened strike which: added to the confusion. As a. result, your letter’. aa 
~~. of: December’2'in some manner was. not. ‘properly connected. ‘With: the file and 9 
... was not acted upon pr omptly, resulting if the change in routing to the factory ae 
mee Ot Bridgeport: being. delayed. Just’ ‘what. happened: to: your. letter during: the. ee ce 
ea Cee of this. confusion unfortunately. cannot ‘be reconstructed” at this. time: So ee ad 


ON otwithstanding its acknowledgment that. the delay in. shipment Reto 
was ‘its own fault, the contractor appeals. fromthe payment.of the Ae 
: liquidated damages on the ground that the payment-of $150 damages: ah Sie aes 
oon connection with a ‘purchase of only $20. 04..worth of material peeMS: 
excessive. . In support of its appeal, two decisions by. the Comptroller te 


: : General are cited. 


o . 4 cs ota ye . 4 
1 . : ‘. oF . epee 


The first decision tated: at Conip: Gen. 384) dealt wits the question: rae oe 
‘ of the collection of liquidated damages’ i in. cases. of. ordinary supplies: oe 
_-that can. be purchased i in the open market, and in that case it. Wass 22 2 
. stated that provisions for liquidated damages should not appear-ins. 9° 
; contracts for the purchase. of such ordinary supplies, but if and when 
they do appear, there should not be a running of time indefinitely. which, 028 
would result in the liquidated. damages exceeding, the contract'price-of, 
‘the supplies. - ‘Tt was then stated that, in such case, if procurement.” 
.. has not. been’ made in the ‘open market; Gt isnot ordinarily: believed. 
ae there can. be a charging of poner anne beyond the value of the oe 


a a 


| ~The Scud decision: cited: V6 Gi ‘Gan. - 34) 3 oe: a conteack: ee 
for the purchase of test tubes for the use of the Veterans’ Administra- 

tion and in that. case it was ‘shown that. the. delivery: on. the delivery ee 

| date of the entire number of test tubes covered by the contract wasnot 
necessary to the conduct, of the work-in which they. were to be Used? 
~~. ‘and that, if one contractor had been the successful bidder on the‘en-. =... 
: tire’ schedula of supplies. upon which. bids were asked: (it apparently i es - 
~~ included not: only” the test tubes: but. numerous other articles) his ee 
ne liquidated damages. for failure to deliver the. entire. list. of supplies ease 

~ would have, been only $10 a day.. From this it was argued that there 
was no relation between. the amount of the liquidated damages andthe =. .~. 
ee actual damage. that’ may have resulted; and. that as such. an, attempt. to, Fe i 
Q assess. liquidated damages. was snvalid (citing Wise. v. United States, eee ee 
249 U. S. 861), the form of stipulation in the contract-had left the. eS, Saas 
ane Government. without: any right: to. assess liquidated. damages: for. the 2 on Sr 
- delay. involved and without compensation for the intangible damages ae eo 
at which such delay may have-caused. Neither. of the decisions cited 3 is s: eg 


of benefit to the contractor in this case. 


+: ‘ vee Wd Picea tee ® at 
. : : 1 eh a a . = 
OE) ies 


ae ae S ose os e “LINE MATERIAL COMPANY | oe me Ba ABE oS 


=” 


ee ee 


na ale _ DECISIONS OF THE. DEPARTMENT OF. THE INTERIOR (81 D. 


ie The chief: fe of the Deniver office of ie pies of Beclanacon hae ; ae : 
ey ° sated ina lettér to the Commissioner. of that Bureau that the ground. = 
Peds. could have. been purchased on. the. open market 1 upon default in pen 
ae -seshipment: ‘by ‘the contractor. However,’ im this: conneetion: the: chief oe. 
in clerk: has offered. the following comment :) Pe ee ee ee 
ee i investigating ‘this matter it is found. that one bid was, “received offering eos as 
a ten-day shipment from Oakland, California on this. particular: item of the inv toe 
,. tation. Another bid was received under’this invitation offering 14- -day shipment. - -_. 
from Pittsburgh, Pennsylvania, and also two. additional: bids. offering 15-day ship- °°. 
es ment. from ‘Ansonia, ‘Connecticut. ~ Assuming | ee that: a direct. :purchase eae 
“,. . order wag issued on December 22, upon. delinquency | in’shipment bythe Line - 
~ Material: Company ; direct ‘purchase order would have been received . within ones 
- * to two. days, an additional two. days required for the order and shipping instruc- ak ; oe 
. + tions to be. transmitted. to, the. source of supply: at Oakland; and as per terms of — aot 
. . | the bid shipment within ten days would have scheduled shipment. of this theo-» ee 
J retical.order to: go: forward from Oakland. about: January 2 or 3, 1940, with, ee 
Oe ae probable time in transit between Oakland and. Oakley, California of two or three 9 | 
é _ - days} thus indicating, that delivery’ under. an. open. market: pur chase’ would prob: < - 
.. ably, if issued, have arrived at destination, Oakley, California about J: anuary 5, 
: = the, same date on: which, the delayed, shipment actually reached. destination. | 


ae "These assertions appear reasonable and, assuming. their correctness, eo 
a 4 it is clear that % a. purchase of the ground tods' in the open market, would 
sae have left the Bureaw in no better position than. that. which resulted 
2 from awaiting the receipt of the rods from the contractor. Further... = 
a ~ mote, there is nothing to show that the Bureau of Reclamation ‘was ~ 
advised that, there. would be a delay i in shipment. by. the contractor and. 
accordingly it was proper for it-to assume that the rods would arrive a 
on time. In fact, it. appears. that it did not. know of the delay until <>. 

. the rods finally arrived, and manifestly it was then too late to take any ee 
| action which’ would have served to reduce the damages... a 


It may also-be: pointed out. that this case differs snaterially trois the : 


ease: involving. the purchase of the’ test tubes,’ in that. this was‘not a: * 
© gontract to furnish materials: only. a part of which would be. used. ba. 
— from’ time to time. So far. as 1S" disclosed by: the record, and. judging oe oe 
aa from the small number of ground rods purchased, the entire shipment’ « ions 
was intended for use immediately upon delivery, and it was nota pur- ~~ ie 
ae ~. chase made for the purpose of Jaying U ina a supply. to be used from time Ma ey 
ao time in the future. se | Se 
Pott . Furthermore, this j is not a, case on the ‘iquidatea Fares were tee 
i oS apply to.a large number. of varied items and wherein an attempt ; 
aS being made. to assess the same, damages. for failure. to make timely oe 
ne ee shipment of a “part as would have been assessed i in case the contract _ se 
“i. for the entire number of schedules had been obtained by: one contrac- ae 
De co, WOE and he‘had failed to make timely shipment of the whole. It is: | 
""- ".. true that the invitation for bids had. attached to it a series of sched- a 
a ‘ules listing: eight separate. commodities, but: the invitation was’ Te 
a ees solely: to. schedule. 35 which. included only. the ground. Pods. 6 





- December 1 0, 1941 


Ve See : Ee ran aes ‘BARTLETT ET ‘Ab, [oe : PAN RA ye ae 


~Phus iti is = appaneit that: the contractor. submitted its bia: with: Rkaowk ee! 
_ edge of the fact thatthe liquidated damages of $10-a day. applied. ine oo 
fall to the ‘ground: rods alone and: was not applicable only to a case. 3 
wherein there. was a. a failure: to > make ‘timely shipment oF all the items eee 


listed. Se pe ee 


It is ‘thereforé spares that hie! case > involves liquidated: damages Pees 
“for failure to deliver certain specified materials. for which there was. | |” 
. present. need, that the actual damages: resulting from the failure to. =. oe 
make timely: shipment were not: ascertainable, that the goods could. ° 
“not have been so purchased in the ‘open market as to meliorate'the’ =. 
a and that the delay i in shipment. was the. contractor’s: fault. | ee we 
Accordingly, the. liquidated damiages. assessed in the amount: of $150. oe 
are properly payable » and. should | be collected. : The 6 appeal 3 is backs ere 


fore— 


Ww. E. BARTLETT Br AL. 
"Opinion, December. 10, 94 


“Guam ‘Apauier, Unrrep SraTes—Paorenry. DaMace —Opnnanton | OF Inarcart0n — 
: Works—Browine ¢ OF. Sior—Direcr RESULT. Hap dee eee ie, et ace | 
- Claims for damage to privately owned: pr oper ty fesulting from. silt piown. from 
a: % lowered reservoir may, not be paid: under. an appropriation: for the payment. , 


: oe ae ue =e ee i ae, ae Si | Dismissed. ee 


7 Of damages. caused “py reason of the operations of the United States * # * . Jee 


: : in: the: survey, - construction, operation, or: ‘maintenance. of. irrigation’ works,” 
: “since. the: damage was not. the’ direct result. of the direct t act of t Government 
“employees. - aes : | 


% Z — . 
+N 


Cearms AGAIN ST UNITED, Srarss—Prorenrs, Daaage—Inermep Taxine. 


“The intermittent and. incidental. plowitig of: silt fiom a lowered’ reservoir eae : a 
“ibetvately. owned. property does not. constitute. such. a permanent | invasion: of: .. cee 
‘the. property as to amount to. an apprvemation of it and hence. an Implied. See 


taking. ge | ae 
- Gusm, ‘Aasistoins: Rolisitan & hed 


Seven. slaims, aggregating. ait 485, 41, have been. filed against the thie ye 2 


erty alleged to have been caused. by t the Towering of the Shoshone 4 : as 7 


Reservoir j in Wyoming. 


ae each: 


The ene is a list of the claimants and the amounts claimed by | 


owe i. Bartlett, » Cov, Wr Wid eee eee $4, 785. 5.00 > 


eS ws cnr istine “Andren, Cody, Oe ee : iS a te 
ea ake OE R. Cox, Cody; WY Ose ee ee 08. OR ee. ee 
-. Chas. A: ‘Bradbury, (Cody, Wy0s. ss 1,292. 00° ie, Pe eae 


Phen GL AL Wilght, “Oody, Wyo i232 apogee 
7 % o — G i AL emer s eae Uh ee eee a 2; 2, 75. ae = : 7 ee : 


7 ae "DECISIONS oF THE. DEPARTMENT. oF THE INTERIOR (OTL pn 


The question whether the claima Sher eh ould be: plowed aud certi- a x 


- : “ : fied to the Congress under the act of December 28, 1922: (42 Stat. 1066), oF F 
es Or should be paid under the Interior’ Department Appr opriation Act, ae a 


Pe 1942: (5B: Stat. 308), has been: submitted. to me for an opinion. 


These. claims arise as a consequence of the lowering of the surface. 7 


ss eer of the Shoshone Reservoir and the subsequent blowing of. the | . o 


[oe ae exposed dry silt, over the adjacent lands by the prevailing winds. | 
~.... “Jt is my opinion that. the Department is ‘without ‘authority to give nee 

zz tbe’ claims favorable consideration. under any existing legislaton. oa ee 
First, the claims cannot: be allowed and certified: to the Congress inde 


ey for’ payment under the. act of December 2 28, 1922 ais 42 1 Stat. 2 188); eg i 


a provides: 


That authority is hereby conferred: upon hie head ‘of an goer traént er = 


ee ae Set acting on behalf ‘of the Government: of the United States to con- | 
: - sider # °* 9%, ahy-claim. *°* ©* ‘on-account of. damages to. or loss of pri-. oe ie 
_ -wately ‘owned: ] pr -operty where the amount of the claim does. not exceed $1,000, . 9.” 
‘> ‘caused by the negligence of any officer: ‘or. emiployee of the Government, acting ues 


ee i. w ithin the scope. of his employment: ne ote - 


“An examination of the noid discloses 1 no evidence “of aloe on 


he part. of any. Government officer or employee. It has not ‘been | 


-_ shown nor. is. it contended that the blowing. of the, silt. could. have. 


“been prevented by. the exercise of ordinary care, Ay may be argued. Pe 


. - that the. -exposure of the. silt and: its consequent’ distribution over: the.” 


: and. by. the wind: constituted a nuisance.’ But i in. the absence of negli- 


on gence in the: operation of the reservoir, ag in the « case of. other public 


~ works. authorized. by. statute, there can ‘be no recovery on. that basis 


: é ‘and the courts have held generally that damages ar ising out of such ; 
.. non- negligent. operations are dammun absque. inguria. _Transporta- : 


Ce tion. Company v. Chicago, 99 U. S. 635, 645, 25°L, ed. 336: (1878) ; » Rich= 8) 


ards. v. ‘Washington Terminal Comipany, 933 U.S: 546, 58 L. ed.1088° 5 
(1914) ; Howell v. Big Horn Basin. Colonization Companys 14 Wyo. 7 


oer 14,81 Pac. 785 (1905). Furthermore, all of the claims, with the'excep-- °° 
te ens Hon of that of GA. ‘Wright, in the amount of $405, are substantially * Pes ; 
rs larger i in amount than-the limit-of liability provided by. the 1922:act, | 
namely, $1,000. In no event, therefore, could these six claims-be con. oe 
is ~~ sidered: under. this. 1922 act. . Solicitor’s opinion on claim: of. M artim 2 
Sitges’ (M. 28223), approved by the Department: J ey 3, 1986. Cae on 


wee Secondly, aile ‘the intenor Department Appropriation A Act, 1942 fens 
fe . (55 Stat. 303), appropriated funds kee 3 rae Sh 


So ee ee oe For. all: expenditures authorized by ‘the ‘Act. of ‘June 17, , 1902, anid: ae ae 
tea a Acts amendatory thereof or spooler thereto, known.-as the. reclamation wee 
ee” law, Mee: including» *° * payment. of damages. caused to the:owners 
eg sgt of! lands | or other elvate's property of any kind. Be reason. of the. > operations of the oe 


* oe fi oe Pe 


Le a ewe Ee. [BARTLETT BT AL. a ee ee 


December i 0, 194 


a og United States, its: ‘oineean < or ‘employeas, in’ the survey, , eonstruetion, operation, : fee sad 


Lf or maintenance of irrigation. works. * * .%,- 


it is my opinion that the instant. claims do. ao arise in. elrouristsinces ar 
Mele - permitting: such. settlement. It appears that the surface water of the -: a 
. reservoir was lowered. to. permit. the installation. ‘of certain’ control —s : 
ee works, thus exposing silt deposits which, when dry, were. blown by the...) / 
‘wind over the claimants’ lands. .The immediate question presented i is ee 
whether the. damage caused by the wind-blown silt, which covered'the. 
 ‘elaimants’ land, was the direct result of the operations of the Govern- mee ae ete 


-< ment officers or ‘employees. ; eo 
“It is true that the Comptroller of the ieee spprored a the stile: at ees 


—) ‘ment of a claim, under the Interior Department Appropriation Act, - aes : 


~ 1916 (38-Stat. 859), containing language. similar to that under'con- ~~ : 


ms ‘sideration, for. damage: caused by the discharge of water. from ‘the. 
- Shoshone Reservoir, which flooded the claimant’s lands. D. W. Scott, — 
decided June 15,. 1915. ‘In the case of C. J. Mast ‘(A-45268, decided 


" October 22,: 1982), however, the. ‘Comptroller General: disapproved a a 


dain. under: ‘the Indian. irrigation. act of February 20, 1929 (45 Stat. 
-» 1252), the provisions: of which are similar to those in the annual ap- 
“propriation acts, thus: distinguishing the case from the. Scott case: 


“The claim is ‘unlike that considered. in. the decision of Tune 15, 4915, of the 7 


; - former. Comptroller of. the. Tr easury. to your. predecessor in. connection with tlie roe 


operation of: the Shoshone. ‘Reservoir... There. employees . of. the Reclamation ere | 


. Service discharged. a. large volume of water from-the reservoir in order to elean 


‘and repair it, causing a greatly. increased flow. of water. in the Shoshone River be- | ie i 


- “low the. dam and reservoir which overflowed the banks of the river and resulted 


at damage to the owners of the adjoining lands. The one was a direct. conse- 


| _ quence: of the other: Here the damage was not caused. by any direct action of 
a aifigers or employees of the United States a *. _[Italies. ours.) ee 7h, 


pa “While the facts, of the Mast. case. are in no way: ‘atalogous t to 6 those’ ooh 
F “ss leeadthy under. consideration, the.  appbestion of ‘the, Jaw is. un: ; a ee 

. - doubtedly. the same. : cA oe ae 
e _ Presumably | all of ‘these: Aft own n: property adjoinihe ‘0 or. 7 ot eee 
os close proximity to the Shoshone Reservoir and 2 are beneficiaries of the | ae 

= Fas water... a 
oo = : oe this aoe the e Comptroller General further stated in nthe 3 M ast. ’ Se a 


: Warthermore, Mr: Mast, “who, is. ; apparently’ a . Heneficiary of : the ace Tesulés 


an dae the. operation of the Flathead Irrigation Project, is presumed | in: Jaw 


ee to have anticipated. the. risk “o£ the operation: of- irrigation. canals and. in con- = ~ e es 


~“neetion with the benefits to his Jands to have assumed ‘his part. of ‘such* ‘risk 


ne not. directly resulting from acts: of the: United States, its officers or. baddastoage 


es in: connection . ma the operation. and maintenance of the irrigation; ‘Works, ae 


oe tales ours. 1. 


: : aes 418 "DECISIONS ‘OF. THE DEPARTMENT or THE INTERIOR. “9rk. De 


In Ohiitatnitin. v. ‘United. States, "4 F. (2d). 12, (CG. Cc AL 4 1984), > a | ” 
--sinoting from Loiseau-v. Arp, 21 5. D. 566, 14D R. A. - me 855, Be 1p 


court said at page 114:° 


a oe oe: ee “damages are either direct or Sorecduential “The: former’ are a . ce: 

as. result from. an: act without the intervention of any. intermediate controlling - ie ae 
Or. self-efficient cause. ‘The latter are. such as’ -are. not ‘produced without the. ee 
‘ concur ene Of some” other » vevent » attributable” ie the. Same HE: ee ree 


ae 7, ban Be 


" cause.. * ot 


In Sanpininetté'y. United States, 2 264 U, s. 146, 68 t ‘ed. 608 8 (1924), | 
the Government had built’ a canal and a diversion’ dam with. the. ADSI 
_ tent. of diverting water Trom one river to another.” Plaintiffs land es 


was subject, to overflow, but it was contended: that the canal, being in- 


sufficient to carry the water, ‘increased the. amount of overflow. . : ‘The | i: oe 


_ Court refused to allow recovery and said at page 149: 


| . 8 oe + . in. order to ereate an ‘enforceable Mability against the Gover nnenty tt : os 
oe “is, at. least, ‘necessary. that’ the> overflow ibe. the direct. result of: ‘the strue:: - 


-ture,- *, [Italie ours.]_ , 
ere in. aed case of Goodman v v. " Unikled States, 2 28 Fr ran 497. (De C. . 

~§.D. Iowa, 1939), the court, peterring: ‘to. 1d Cheristman. and. Sano. es 
 nette cases, supra, said at: page 503: 7 | i 


“In the Christman. ‘and Sanguinetti ‘eases, supra, ere was. even thé easeue . 


e : tion. of a dam. and yet the. court: determined that the damages were consequential. 


re Ue ‘must. be recalled. that in: the ‘use of. the term consequential damages: the... 
, “court. had in ‘mind any. damage occasioned by public works that did’ pot amount ye 
"to a taking. (See cases, cited. ye ae " wee Ae. 


Iti is my. opinion, in the light of he ah dectsione ei ae Satis ae 


"herein relied upon that the damage sustained was not the direct result - ae 
‘of the: operations. of the. officers or employees. of the Goverment i inj oP 


* eonnection. with the construction; ‘operation or. maintenance of. the’ 
~ Shoshone Reservoir ; that the damage: was. consequential, at most, and- 


~~ not recoverable under the reclamation. act within the limitation estab- . s 


- lished by the Comptroller General in the Mast case, supra. 


. Thirdly, i in the cases where damages have been allowed: ori the: theory. : : - 7 
of an implied taking | of property in ‘violation of the Fifth: Amend-. . 


ho | ment to the Constitution the courts have said in substance. that. the. 2, - 


 Government’s action must. constitute an. actual, permanent. invasion oe 


of land amounting toan appropriation of and not merely an injury to” 3 


the property. Pumpelly v. Green Bay. Company, 80 U. 8.166, 20 Le 
“ed. 557. (187 1); Richards v. Washington Terminal Company, 233. Us. 2.2 
~ 546, 58 L. ed. 1088 (1914) ; Christman et.al. v. United States, supra; | 
5 Sanguincit v. United States, supra; United States v. Cress, 243 US. 
816, 61 L. ed. 746 (1917) ; ‘Goodman v. United. States, supra; TOM 


| Horstmann ess J Vv: United — 257 U. 8 138, 66: L. ed. ww: 
Goat): | inks cae 


Sn ate Nee weet 


oe ee sate ae TD 


ee The taking must be paritiansnts of nited Riis V. Tinak, 188 U. 8. 445 ee 
os (1903) ; United States v. ‘Cress, supra.” The taking must be more than ee 
Soe oo . damage. Asi in : the ‘CASE of United States ve. Tagnahs, al at + page oe a - = 
oy hia eae | 2 oo 2 
eae es “There have been 1 many eases in which’ a- distinction. has been. drawn fe a 2s 
at between the taking of property for ‘public cain and . a eonsentiential, injury ee ae eee 


Wraps, aciaee) $8 


December 10, 1941 


7 tn : Bickinds:' v. - Washington Terminal tof ompany, supray ‘the eet Pe’ 
2 aid at it Pee. 554: pe fee 


a ee - Any difainution | of ‘the: value of ‘ine: ‘property. not. : directly invaded | nor Se Z - 
eee a affected, but sharing in the, ‘common’ burden Of: incidental damages ee 
arising ‘from’ the legalized nuisance, is held. not to. be. a eens within. oo an 


ae constitutional provision. , 


7 : such property, by. reason: of some public work. ” ole: : a 


| “And before recovery. can be had. under the » Tucker Abt: 28 U. s. ©. ‘h ‘ i a 
sec. 41 (20), (24 Stat. 505), there. must, be an.actual or. implied agree-- 


? "ment. to take the land and pay for it. Portsmouth Company v. United > 


-” States, 260 U. S. 327, 331, 67 L. ed! 28% (1922). There must be an 7 oe 
ie implied agreement ¢ on the. part. of the Government to pay. ‘See Good- A tine a 


man Vv. U- nited. States, ‘supra, gb which the Court said. at page 502:. 


ears * 4 : + But it the circumstances show a contemplation by the government ae ha | 

oo. Jand ig or will be. taken, ‘or an intention, express or. ‘implied, ‘to: take the land, then. = 

“°° the implied’ agreement to pay. therefor must. necessarily follow. | pee 
a In the case - ‘of ‘Sanipineti v. United States, supra, ‘the Court said. oo 
(pp. 149, 150) oe 


an ae * It was Snot shown. that the ‘overtion? was the dir edt or necessar y ae ry ys, 
| of the structure; nor that it was within the contemplation of. or ” reasonably: to merce 


be anticipated by. the: Government... 


cn “However, again. quoting from Goodman % ve United ‘States, supra, nthe Os - : : ; 


ce _ Court said (p. 508) = ac ee ee ae 2 


ey On the other’ hand, diene is a iene Tine. of authorities to. the effect. that where : 4 . . 
aa an: ‘improvement in the river: is. for the. purpose of: narrowing: the river to create | eh 
<a constricted. channel, or to otherwise improve navigation, the damages resulting © pee 
front: such. work do ‘not’ constitute. a taking, but are eee Northern She eos. 
us Transportation Co: v. Chicago, 99 UL S. 635, 25 L. Ea. 336 (1878): i *: cece a a ae 
ao i cited at top of. page'503,. 28 F. Supp.) hr aire ee  aneoy 
ee In the cases before the Department, i it docs not appear - that “thete: Pe ee 
aes, re been. a permanent invasion of the. and: of. any of. the. claimants: ae 
he ee The i invasion, if any, is. intermittent: and incidental and one not con- 2) 
ed templated by’ the Government at the time the reservoir was constructed. ae 
le No intention to take the land, express or implied, has been shown nor. > 2... 
_. an such. an’ intention be implied from’ the facts submitted and known.) 9°” 
a iS : ) is why. opinion: that. a consideration of all the facts and circumstances ate a 


| SS 490-2" "DECISIONS oF ‘THE DEPARTMENT ‘OF. THE. INTERIOR (971, LD oo 


ee : does’ ae justify the finding oft a taking, either express ¢ or v implied, in n 


> “these cases, eae 
-- No basis for recovery anda existing i being ieoaran ‘there a oe 
| ohn: no attempt made to survey the. reasonableness. of- the damages ie 
i‘ claimed or the sufficiency of the evidence submitted in this. respect. 
A careful examination of the record indicates that the damage was © 


not caused. by the negligence of a Government. officer. or employee and. Be 
“therefore that it i is not within the provisions of the act of 1922, supra; 
aor that the damage. was not caused. by the operations of a Government oe 
oe | officer or. employee. i in the construction, operation” or maintenance of 
ae irrigation works and so cannot be paid under the current appro: arn 
eh, priation act, supra; that. there was no actual invasion. of land justify--  _ 
: ing the finding. of an. implied: taking and that there was no implied 7 | 


~~ gontract to pay as. required: to recover under the. Tucker Act, bn eed x o 


ae : The claims therefore should be e rejected, - 


Approved coe a 
| First Assistant Seoretary. 
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a Burra OF ‘Minrs—Coar Mrvm Zpeseaorons—Tient ‘OF: “Hivmanoe TO “Mines— ae 


Reports oF Mine Owners—InguNction TO ENFORCE: | 


Refusal to. admit an: inspector of. the Bureau: of. Mines to. a. "eee mine is -&: ae 


ie violation. of the act of May 4%, 1944. (55 Stat. 177)... If unopposed by physical 
force, an inspector may’ ‘enter a. coal mine in spite of the opposition of the 


~ owner, but the use of force to gain entrance is. not: justified. ‘Entr ance to. . 5, 


"mines. and reports from owners may pechedle) be competes by injunction, a 


Margot, Solicitors: Bag ats | | . Pie 
“At a recént conterancs betivesn. “raprdaantatives. of the Bini. of oe 


ae bynes and members: of the Solicitor’ s Office the question was: raised 


- as to-what enforcement or ‘police powers. inspectors of the Bureau of 
Mines will. have under the act of. May 7, 1941, in regard to health and — 


ces safety in’ coal mines (55° Stat. 177). In ‘particular: it was desired to ~ oo 


‘know what: representatives of the Bureau of Mines may. do‘ to gain ere 


~. entrance to a-mine if entrance is refused, and to obtain information as 


ae to mine accidents if the furnishing of reports is refused. opti 7 
' The relevant ‘powers which the act confers on the Secretary of the: a 


| a i acting through the Bureau of’ Mines, and ‘the inspectors, of: : 74 


- the Bureau are few, and may be stated as ‘follows: s Le ae 
1. To make or cause to be made inspections. and investigations in oo 


ee coal anaes ‘the ‘Products of which yegularly. enter commerce or or the : 


a ra 
« 
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8 opeatione of which ‘nibstantially. affect commerce, for the purpose eof a on - 
es obtaining. information ‘relating to health, safety, and accidents, ior aes, 


e o _ par ticularly specified i in the act ( sections 1 aid 2). oe ee 
2, For the purpose of making said. inspections ; and invectigntions,’ ia ae 


: Q representatives of the Bureau of Mines ae —* * shall be: entitled © oe 
 to.admission to any coal mine the products. of ‘hich regularly: enter: 6 200" 
fe 7 80 commerce. or the: operations: of which | -sobstantigily, affect aaaen a 


a8. To. wiht aS owner rs, Toston; agents, managers, ‘superintendents, Po ose. 


ae 7 other persons having control or super vision of such coal mines, ine me 


ne - formation concerning: accidents. (section Bye eet eee ee ae 
“.4.'To cooperate with the official mine ingpection’¢ or oe oe ee 

ee of the several. States and territories, and, with the consent of the’ ‘proper fg 
authorities thereof, ‘to..utilize the services of such agence, in Con ce 
ty nection with the administration of the act. (section 7). EN oe oe oe 
5. To designate other: bureaus and offices in the Department of ‘the. Eee 


of “Interior: to cooperate with the Bureau of Mines i in the execution of the. ae 


2 a act, (section 7)... 


The investigatory: powers. conferred? on “the Department ay its 


- representatives. necessarily imply. correlative duties on, the part of ss 


% owners and their agents, | In the case of the power. to request informa-» 


a ee a0) "ENFORCEMENT ‘POWERS. OF MINE INSPECTORS ee oe 


_ tion concerning accidents, the act expressly. states that. the’ owner: oes 

. -. -or-his agent “ * e ~ shall: furnish | ee such. information. 

. |. In respect to. the. power to-enter the: mine, the act does not in terms 
os impose upon ‘the owner or his agents the-duty to admit. . However, the . : 

only penalty imposed by the act is for: refusal to. admit, to the mine,the 


o penalty. being: that. one who SO. refuses wpe » shall be guilty of a : ce i 


= Misdemeanor. and, upon ‘conviction ‘thebsof, ‘ghal be ‘punished: by a 


ate “fine not exceeding $500 ¢ or Jy imprisonment not weasiex skis ~ days, or | oa 2 
ae te both”. (section 4). ae ee 
~~ The way in which thes: powers. on ‘the ee ie: representatives of the Sie. 


. . - Bureau of Mines and the duties. on the part of owners and their agents. o ee 
: os are. stated, and the provision or failure to provide fora penalty for’ oe os 
e "violation, have direct: bearing o on. the methods that ay Be used. to ce 


ce - enforce the powers and duties. . oe 
~~ With respect to gaining entrance to the mine, the act orgies that ae 


. | tepresentatives of the Bureau “ Cee oe shall. be entitled to. admis- a . . - < 3 
so gon and. imposes vpetigitian upon. anyone “* (*° | 2 Who. oo-2 
= refuses & admit = eee 7 them. AL. physical’ encounter betwadn. an ee a 
aes inspector. on: one ade and the owner or his agent: on the other is ‘not’ on 
ee: necessary element. ofa violation of the act in regard to entry” ch. 2 
. > the mine. ‘The act. is violated. when the owner, his agent, or anyone: er uae 
met Ba by: word. or act, refuses admission to. an n Anspector, : bee — Veo 


. admit j is deemed to be or isin fact insufficient, two other possibilities. i e 
oo remain for gaining summary entrance. “In. the first place, an inspec- 
bel “tory in: spite of opposition of the owner or his agents, may enterthe = =. 
_ mine if he is not physically opposed, and if he can do so without the °.2.5- 
use of force. | As he: would. be - entering under an express. statutory. aie 
genus _ -privilegé Or right, he would. not be a trespasser. upon land.- In. the ae e 
eee ‘Restatement of. the. Law, of, Torts, section. ou, the rule is + stated as aa 
eae follows: | | ve. pee Cae 


ee the pr ivilege to. enter land in the possession: of another for the pur pose of per form: 7 ae 

me ing: or exercising ‘such duty’ or authority in SO. far as the entry is: reasonably neces- *: 
ee sary to such poe rennee or exercise, if, poe only if, all the requirements of. the»... 7 f 
‘enactment are fulfilled.” eee eee | he oe 


ae ae 


ee “DECISIONS oF, THE DEPARTMENT. OF. THE. INTERIOR, ‘8TH. D: POLS - 


ata 


conte instituted, aa the peiialty imposed upon. conviction. - eee 
wee Pay SS OF ‘course, the weakness of this: ‘proceeding 3 is that, t does ‘ot ‘afford oe 

ts 2 summary and certain method of getting into the mine. ~The: penalty. - - x 

rae _ provided is comparatively mild, and not such as to inspire 2 much fear: aoe 
..._ of violating the act. The question inevitably arises. if, entry, ean, be. ae 
oS = gained 3 in spite of opposition of the owner or his agents. — | a ae 


‘Tf the threat of criminal prosecution under the act. ae refusal Se 


A auty o or. . aixthority frnpoded or el reated i legislative enactment carr ies swith it oa 


It. may be. seen. that in entering i in 1 spite. of the: eppedion of the 


owner or his agents, the first care of the inspector must be that he enters _ us . 
strictly in conformance, with the power conferred: by the statute under”. 


which he i is working: : For instance, the mine must be one that is sub- 


“s Fect, to: entry under the ter ms of the statute; ‘the time. and circumstance: : 
; ‘should. be: reasonable ; ‘the purpose of. entry must be to, >. inspect: and - 
7 investigite under the. torma of the statute. - Sie a ie 
. The: foregoing contemplates. no physical opyiosition: é on ie part. of ee 
_’.the owner-or his agents and no necessity for the use of force on the 
a part of the inspector.» The. problem remains, as to: what force, if any,” 
ee -/ -tepresentatives of the: Bureau of Mines may. use to gain entrance for 
"the purposes of the act. It j is believed that representatives of the Bu- 
_. reau would not ‘be justified, in the absence of a court order or writ, I ees 
“using any force whatever to. gain. entrance to the mine, and-that they < 
ce. os willl be: trespassers-if they: do so. The rule j is stated. (Restatement o °: ir 
ea Rte siad section 211, Comment m, Pp. 584) as follows: | Shine 


“Whether a privilege to enter land pursuant. to a legislatively created 1 duty’ or ae rae 


ve ee author ity carries with it the subsidiary pr ivileges. to.use force to the person andto | 
break and enter an enclosure, a building or even a. dwelling, depends on the pro- 
~. s=isions: of. the ‘statute. ‘Many statutory duties or. ‘authorities deal: with - situa: ae 
“tions in which there is.a corresponding common law. duty or author ity. If so, in’ ss 
the absence of a specific statement in the statute, the fact that there. is or is not) 
- such’ a. subsidiary privilege attached to the corresponding ¢ommon law privilege. ©.” 
to enter. land is of importance in determining: ‘whether or “not ‘the Statutory” Pues 


“privilege car Ties with it such a’ subsidiary a ai 


ae 
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in respect: to Bthe foregoing comment, ies Was no common: Jaw. duty = se eG 
Or. authority to enter coal, mines to inspectand investigate, a and. go. no lo ee 


cee 


a oe 420), 3 “ENFORCEMENT ‘POWERS OF MINE INSPECTORS | BB oe 


_ possible subsidiary common law privilege to. use force or. to. break ae: ce 
and enter enclosures or buildings to accomplish entry. | It follows that: he 
“no right to: use force to gain. entrance under the terms of the present re 


o 7 act can -be. inferred from anything 1 in the common: law. And as. this . ae ae 


statute. does not. in terms provide for: the: use of force, if the right to use De ae ee 


it exists at all, it can be only. by. reason of inference froin or construction. ee we 
‘of some expression in the statute. This statute does not provide much, es : a. 
from: which to draw any ‘such: inference or to. make such r eonstruction: a vt 
- The lan: guage is ‘that. representatives of the Bureau “* *°-* shajl-be— . ee 


, snbtied to enter. any coal mine .*- Sai es and provides: penalties for eee lee 


“refusal of admission. It is hard to find in 1 these words anything more... 
than the creation of a statutory right. of entry, without any. suggestion oe 


or-inferénce of any right of physical enforcement of the power. The. 
language used'in the: act, “entitled to,” is. often. used with reference to 2 
- property. rights, and. even. an-owner of property, entitled to possession,. oe 
has no right to enter by. force against one who is in possession under ~ . 

a claim of right. ‘It would seem that if it had been intended to: COM= 8 : 


. fer upon’ the. Bureau of. Mines. and its ihspectors any right to. force! en-. 


“trance, this. would. have been expressed i in suitable language i in the: acto a 
Ju the case of several other Federal. agencies the functions of which ~~: 
che inspections. and. investigation, the. Federal: act. under which”. oe 


ey: work affords the: officers:a ‘much greater degree. of protection eee 

than does this health and safety. act. at hand. In those cases, the Féd- 
eral statutes. impose-severe- penalties for interfering with the; Imspee~ 

: : tion Officers i: in 1 the performance of their official duties... See the e follow. ee 


. sec: “152, re J immigr ation citicages 


. sec, 121, Te internal revenue. officers ; eae: 
}...8ee. 628, re, service of search Warvanite: ca . 


© bo O0. Bi 
icteret ct | 
aes we 


: et U. Ss. 6: secs. 253, 254, re various s specified officers. , 


an dis health and safety statute for coal minés there is no. such Federa} : ve a 
- Provision imposing penalties for interference in general with perfor orm 


ance ‘of. official duties by: representatives ‘of the Bureau’ of Mines. 


1b is true that for assaults ‘upon. inspectors. of. the Bureau. of Mines. = 
+ proseouiion could. be. instituted 3 in: the State courts, but this does not’... 
: _ provide: SO” certain. and’ effective a. remedy . as the: Federal statutes: ‘ ee 
y ie above referted to in. the case of various other agencies of. the Govern > i>. & 


: sec, 118, re Bureau of Animal Tndostry oe cae 


Tey thay ie seen hon ‘the forcsora thats the right. of ingpectors. Of. x at a 


“the Bureatt of Mines to: force their way. into. any mine 1S. at ‘best. doubt— 2 : a 


na ful. ‘sid ce “Phere remains the. question ‘Wwhetlier entrance - 
aE es o could be enforced by. application to a court for some sort of summary,” 
-. order and ancillary. writ directed. to. a “police officer. The. act does not 
> In terms provide any such remedy. The most likely Pe that, can. 7 ‘ — 
a, be: suggested is one for an injunction. 7 a 


_Ordinarily,. courts. of equity do not: have jinisdisticn: in’ an 


: ee matters. Another. way to state the rule i is that ordinarily an inj junction ~ 

will not be granted to prevent crime: (Hughes, Federal Practice, sec, 
“ney 1060; 32 C. J. 275, sec. 488, et: seq.). However, “where an injunction — e 

OS is: necessary for the: protection of public rights, property or welfare, ; ce 

Creme wo the: criminality. of the acts. complained of does not bar the remedy by = 

roe - injunction” (32.C. J. 279, sec. 442). The rule above stated 3 if based on. 


- cases where the act complained of was in violation of some statute, but - 


. a : _-was also detrimental to some: public or. private right, such as the fol- — 
eae ~ lowing: dangerous use of explosives; obstructing. a ditch; polluting 
eae a ‘stream } obstructing a highway; unlawful practice of Gotione. ; 


a oe ” 424 "DECISIONS OF THE DEPARTMENT oF. THE UNTERIOR rE) De 7 


A leading case on the. granting of injunctive relief to the Govern- 3, 


/ iagne to. enforce the observance of law is Jn Re Debs, 158 U. 8.565 
is (1894). In this case an injunction. was granted against. a labor: union 
and its officials to restrain interference with rail traffic. in ‘and out of © 


“ Chicago. “The: court — language. much . quoted in later cases” as Le ES. 


2s follows. (p. 584): 


Byery ‘government, ‘pitrusted, by. the very terms of its betng: with: powers and :: 


‘s duties to be exercised and discharged for the. general -welfare, has: a: right ‘to: 
: apply to: its own. courts for any. proper assistance in the exercise of the one and*: 


the discharge of the other, and it is no. sufficient. answer, to its. appeal to one of ; 1 


f those. courts: that. it: has. no pecuniary interest in. the. Imatter.. “The- obligations © 


Rais which. it is under to promote. the interest of all, and to prevent the wrongdoing 


of one resulting in Aasary to, the jeoacas welfare, is often of itself. sufficient to ered 


give ita standing i in court. 


In the three cases of ik rited Stithos' v. _ Shissler, 7 F. Sue 193 5 ON. Dd. 
IIL, 1934), State-v. Knudtsen, 121 Nebr. 270, 236 N. 'W. 696, and State” 


os Newark Milk Co., ‘118-N. J. Eq. 504, 179° “At. 117, injunctions. were — 
ees granted upon the application of the. Government . to enforce com- 
".. pliance with the various statutes involved; but the force of. these a 
-authoritiés is somewhat weakened by the fact that in each case in- ae 
junction was one remedy provided by. statute.” In the Shissler cage 

3 ke. ae injunction was granted; under the provisions: of the. Agricultural — 
ae _- Adjustment . Act: to prevent dealers i in milk from doing | business in vio-~ 

7 lation of the act after.their licenses had been revoked. - The court - 
-. made no reference to the fact: that the statute provided for its ene 6, 

. °°. forcement by injunction, nor did it discuss the grounds upon which it 
«granted that form of relief. In the Knudtsen case.an injunction was 
ee ee granted to prevent interferencé with officers of the State’ S Department - ; 
wap bat Of Agriculture 3 in + applying the tuberculin test, to cattle. The court, . 
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ie indicated that: it did not vale particularly: on he fact ‘that ine daainia ae eo 


eka provided. i in terms for its enforcement: by. injunction. _ In. the Newark - oe 
Milk Co. case.an. injunction’ was granted upon. application of the State i 
0) enforce compliance with | a milk control act. Here,. also, injunction — — = . 

Os was one of the statutory remedies provided ; but. the court: ‘Plainly pare di 


oe : in dicate d th at. it: would grant the relief anyhow... The court said: 


” Moreover, the milk business; as will pe hereafter. pointed: out, is. affected: antth aa 


ate a a: public. interest ; and it is the settled rule in this state that equity may intervene. -— lees 


to: restrain a course of conduct, ‘in respect of a business of. this eharacter,. which * - pe 


tends to affect the public interest injur iously. Lp. 124]: 


: Tt would. seem that the coal, business ; is at least as anal “affected 7 oS 
peat ‘with a public. interest”. as is the milk business, if. this, by, itself, ds sufi: ae 
ee = : cient: to-warrant the granting of injunctive relief. eo as 
In United States v. ‘American Bond ond M ontgage Co On at F. (2a) Es ok 
ce 448. (N. D. Ti, 1929), an. injunction: prohibiting radio broadcasting ee 


: x - without license under the Radio Act of 1927. was. approved.: “The a ‘ 
action for the. injunction was ‘brought. without. reference to. any 
coos, statute. ey for" it, ‘and in ‘this Peapect t the: oe particularly Se eee 


ie ed remarked: that: 


ofa The Attorney General, by. virtue of his office; 3 may. _ brlag: this proceeding, and - uo . 
| no statute. is. necessary. to. authorize the suit. (citations). {p. 450]. . ae eee 


ee However, i in this case. the. court. places the. right. to. an: ‘injunction ae i : 
i ae largely on the ground that. operation without’ a license. amounts. B: Lo. bs ee oe 
2 pole nuisance. In this respect, the court | says: - ee ok 


Whe. persons affected. are numerous and widely separated ‘and their ‘injuries os 7 e Dee 
| - severally may be small, The interference complained of amounts. to. a! “public ae oe 


+» Muisance and is within the jurisdiction of equity because of ‘the irreparable dam- 00 


ie age ‘to. individuals and the great. public injury which are likely to ensue. : “That aS | whe | 

nee “the acts: complained: of may: be violations of tthe criminal Jaw. also. does not. de- ee Sie 
2 “Stroy, the jurisdiction of equity Ep 450]. be . oe es 
. In State v. Ak- Sar-Ben, Eoposition. os 4981 Nabi: 248, 936. N W. Fe ee 
7 736, an injunction was allowed to restrain defendants. frorit operating Rite 3 


oe | lottery and. gambling device in violation of statute. ‘Here the stat-. aes 
ute imposed penalties for its violation, and it does not appear thatthe 
injunction was granted under the terms of any statute providing: for. ee 

hie remedy. The court quotes with. approval from United States.v.  °...- 
_. +. Debs, supra. As in the Ak-Sar-Ben case, however, the-court rests its 
oe decision largely-o on 1 the ‘ground. that the acts —— amounted to: cm ae 2 
| aS public: nuisance. : Pe ee a ee re SE : 


“We now come to a case which 4 is. jeignitcapt 3 in vthad | an ‘jojunetion’ a 


: < E was: granted at the instance of the State to enforce compliance with a : a. 
ey ae law:-the violation of which plainly did not. amount toa public huisance, 
ee : and the > decision i in which y was snot put on. that Ht ground, and was not for- Ces 


BL ce i ae peed 
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ce 


a rs tified bye any statitory.. provision for temedy by: fajimetions The case" ce 

e — “is Funk Jewelry, Co, v. State, 46 Ariz. 348, 50-P. (2d). 945, in ‘which ad 
an injunction was. granted to prevent violation. of the State statute 9 
he es regulating, the practice of optometry. ‘The court put the een aia | ae 


oa solely on the ground of public health and welfare, as follows: 


a ‘The optometry law is. one. passed for. the general welfare of: the people. of the *_ - a 
state... “Its purpose is to protect the health of the state’s inhabitants, and, while ae ee 


a on -the state may not have any pecuniary interest in the enfor cement ofthe law, it. 


a et “has Aa very. much higher : inter est, es ne is. 3 the protection ¢ of the health. and Be - sis 
nee “well-being of its people [p. oath: De gae eeeRA , ig tar 


mee : : a The court further said: 


‘Phe civil process of injunction, as a mule! may abe be. used’ to prevent persons ; 


from: committing ctime, but where the crime is.a public nuisance, or affects the 9. 


- he interests of the state, or those entitled. to protection against its commission, in: ia 
sa junction will’ lie Ip. 946]. - [Italies supplied.}.. Bs i i ONS Pag ta in | 


“The: principles upon. which the Funk = rest 2 are e quite siinilar. e. 


; hod involved in the enforcement; of the health and safety act’ at hand, pa? 
--. which seems. to: affect the general welfare, health, and safety, i in-an 35) 


_-even wider degree. ‘However, in the Punks case. the: statute did not - 


oe provide. any penalty whatever for its violation, ‘and the. court’ Indi-. - 


., cated that this: fact had some hearing: on its; willingness t to grant the. 


injunction. ere oa , 
_.Finally, in ‘State ve - Allens, i80 Miss: 659, 7 7 So. 763, is fourid: a. case 


} : ‘in. which a mandatory. injunction. was. granted at the instance of the - a8 
State to. enforce compliance with a statute which provided ; a. penalty — : 


. for its violation, and, as far as the decision. discloses, did not provide’ 
for the remedy by injunction. From | a procedural standpoint, the case. 
» is.a. good authority for allowing : an. injunction to enforce the provisions 
_- of the health: and safety act at hand. It is‘also pertinent: from a'sub- 
ne stantive standpoint, in ‘that the purpose of. the mandatory injunction ae 


~oyvas to compel. compliance with the: requirements of the State sales . 


-. tax law,’ including the. keeping’ of records, violation of which. pre: * 


7 vented ics State officers: from effectively assessing” and. collecting the ve 


. OS: teats Applying the | case to the matter at: hand, it. may -be-seen that re- . - a : 
ae fusal of admittance to a mine, or. refusal to jnake reports of accidents, Uae 
| ° prevents the Bureau of Mines from effectively carrying out the health: Pe 


| a a sa f rety provisions of the act. The court says; 


“o. ‘The ‘appellees are engaged daily <n: ‘making sales of merchandise on. ead: of: ieee 


ae «nih: arises a' tax. payable to the appellant at-a fixed time thereafter. Accord-- eS 
ae - ing to the. allegations. of the pill’ of complaint, | the efficiency. of the appellant’ stax |. Ce 
oe" eolleetor in ascertaining and collecting the tax is being impaired-by the failureof === 
“the appellees-to obey. the Statute: ‘The, appellant. being without an adequate eae 
eee remedy at law therefor, a ground for relief by injunction i is ; thereby presented fee 


| Lo ee tea 


toe. & ale et cas : a : a 
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The may: hss seen on ‘ths foregoing authorities acid diesen hae 2 ia 


i: : ae : the question. of granting an injunction to enforce compliance with the. oe 
oe ae Federal. statute for health and safety 3 in coal. mines depends i in n genial es .s 


e L e upon, three procedural and substantive ‘questions, as. follows: eos 


oe Is any statutory provision ‘made for enforcement by. injunction? 


a 2. Tg-the penalty provided for. refusal. of admission to. any mine » Intended to — ene 
ae the exclusive remedy for-any. violation of the statute? cee 
8. Is the enforcement. of. the provisions of .the statute a ‘tna tter pfs cack’ ‘pobité: Saige F 


pee _interest, or so affecting the general public welfare, ! health, or r safety, as ‘to justify a 


. oe extr aordinary remedy. of injunction? 


Siew ~ Although there is no. statutory provision for the tories of ‘the : a = : 
et by’ injunction, yet it seems doubtful if the comparatively gail: 


remedy provided for one only: of its provisions (entry: to the mines)’ Cee 


“24s necessarily designed. or intended aS o. sufficient. or. exclusive remedy; . 


for the enforcement of. the whole. act. -On the contrary, the enforce-". 


Ce ment of the act. seems to. bea a matter of such general and public welfare” : ss 


aS as to invite its enforcement. by injunction, and the provisions: are. such’. S 
- that injunction readily | lends itself to their enforcement. ° eee 


wee ‘Although* the cited cases ‘indicate the propriety. of: eee asa — - 


oe remedy to aid the. Government i in the enforcement of. statutes relating | 


_ to public welfare, health, and security; yet, State -v: Allen, supra, pro-. Leas 
| _ vides the closest: analogy: that has been found for securing anne 
A junction and forcing compliance. with the duty of owners or their. 


- : agents to furnish: upon request information regarding accidents. } ‘The aoe 


fact that: no penalty i 1s provided. for violation: of this. provision seems ©. nee 
to enhance rather than: detract from ‘the likelihood of. securing: an in- * 

. junction. for ‘its enforcement. In view of the- public interest in: the — 
a promotion of health and safety i in. coal: mines, and its importance to the: a ee 
- “general public welfare. and national security, it is believed that com-.° 
- pliance with this provision, ag well.as compliance with the provision oe Bene 

_ for entry to. the mines, | is properly. enforceable by. injunction. In the: ee 
> nature: of the case, it is impossible’ to predict. ‘with certainty. Se nen 

_ Although the problem at this time is hypothetical, if the Bureau of ere 


oe, Mines recommends such ‘action, ‘this Department. can. address. anin- 2 


-quiry to the Department of J csties to determine whether that Depart- coe 


.°* ment would be willing to'direct its attomeys to institute ite proceedings io 


i : for. an injunction should. the occasion arise. * es 
i information. or. reports regarding accidents caniiot ‘be. cocuied: a 


a any other way, itis possible that they could be secured. by cooperation a 
«with the mine inspéction or safety agencies of the various States,as °° 
“> provided in the act: (sec. 7). Of course, the effectiveness of this method Pe 
— would depend upon. ‘the pepe: of the. State: " agensies: Which’): 


ae ee not be compelled. - 


ce 5982124530 oS i - cee ee ae ee ee 


~ 
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| - ae "DECISIONS oF. THE DEPARTMENT OF THE INTERIOR, “sth, ibe: ix 


Sach: reports might be corhpelled: also by. cooperating eth the Bi. oe : | 


: / 


eS future, the following, additions be. considered : 


: het 


ces State j In. positive and’ affirmative: terms the right, 0 of: Jnepeotors on - 
ae enter coal: mines and the uty of | owners and their agents to admit 
: el ’ them. ner < : 
2 Provide that fathure: or Reale to nee facilities for entering a 
es constitute a refusal of admission and an. 1 interference with the duties ae 
- of inspectors. _ , | | _ oo eae 
8. Provide severe ‘panaltiée ‘fon any. interference with inspectors “ : 
7 the performance of their official duties. © : i 
—.. . <4. Provide for. enforcement of | the act t by injunction i in 1 addition to aa 
ee all other: remedies. pee Pe ch bee eae 





EXTENT. AND METHOD OF REVIEW BY. SECRETARY. OF THE IN- - 
‘TERIOR OF GENERAL MINIMUM PRICE PROCEEDINGS, OF BIT: 


‘MINOUS coaL DIVISION 


i‘ ne s ene me - < eee ry 3 7 - Opinion, December 22, 19h 


+ Buruaasous Coat; Division—ADMINistmariVve Ruview oF > PRICE picid Ductstons, ae 
OF Diviston OF DrPaRTMENT—RIGHT. OF APPEAL—SUPERVISORY AUTHORITY AN 
| SucRErARy OF In TERIOR—DISORETION - OVER | ‘EXTENT, AND ‘Meruop oF Ruvinw. 5 


“The allowance of. appeals to the Seer etary. fr om. ‘the, orders of. the Director by. ‘ z ag 


" dissatisfied parties is not. required by Jaw. 


“It would be proper as a matter of law for the Sects: to 3 review the “docket. a 
_ to determine whether the conclusions « of the Director conform a with: the law ete ae 


and general administrative policy. 


"The determination of the relative. advantages and | Misdvantages! of review. ae oe 7 a 
- appeal. over other ‘methods of review is an. administrative function for the a oe 


- diseretion. of the. Bectetary, 


- Maxcou, 8 olicitor: 


fare You: [Secretary. of the Interior]. will ‘shortly k be called i ‘upon me oo im 
a - e sider ey oa in what manner review wy you should be. given t ‘to ee 


ce : es Coal Division, pursuant to section 7 of the mine safety act,” Pe ore 
hes. ~ and section 14a of the’ Bituminous Coal Acti ‘The Division has the ee 
a power MS RRS to, investigate OO *® * the safe operation of mines oa 
for the. purpose of minimizing working hazards, and for such purpose. 
. >... shallbe authorized to utilize the services of the: Bureau of Mines. a 
= oto hip Coal Act’ further provides. (sec. 8a) that the Division, aioe oe re 
for the purpose of conducting its investigations, shall have full power aoe 
to issue. subpenas -duces. tecum,. Rs and (sec. mae the Divi- 
+ gion: ROR May require reports from producers eh NG sa 
; penalty. for failure to file a required report is a fine of $50 foreach ©... 
> day of the continuance of such failure, to be recovered 1 ina civil | suit, agile 
t sat the instance of the Attorney General (sec. 10c). a get Pee 
«In view of the foregoing analysis it is suggested hae if hes act, tor: ner 
os health. and safetiy i in coal mines is to be strengthened some © time in n the: eo 


oe 


a ane REVIEW BY’ ‘SECRETARY OF PRICE PROCEEDINGS 2 AD 


_ December 12, 1941 oe 


ee ve : : the delaminations of the Bituminous Coal Division i in “General ood - , 
es iy No. 1. At the. instance of the General Counsel ‘of the Bituminous coe Hae 
~-. Goal Division Lam advising you of: its opinion. as s to the legal cote. as 


ce “Tents respecting such review. - oe es 
The Bituminous. Coal Division’ is nearing se pinipledien: of ‘phase: (a) ane 


Co of General Docket No. 21... Thig docket is a general proceeding: (a)... 0. 

to determine’ what. changes i in the weighted average of the total costs = 

-.. of production in-minimum price areas have occurred since the cost de- 

-". ‘terminations made by the National Bituminous Coal Commission foro 

es ~ the: original establishment of minimum prices, and (b) to make such e - 7 

. revision of the minimum prices as may | be indicated. Phase (a) ofthe =~ 
| ~proceeding is restricted to the: first part. of the problem, namely, the. * 


i determination. of the extent of the changes in costs. Hearings haves). 
been held. before the examiner at which all parties interested : were. pers ee, 


“mitted to. ‘appear. and submit documents ; the examiner’s report has — 


_. -been: prepared ;. and. hearings: on exceptions to the report b have been canner 
ne held before the Director. - ee ee | 


The question. arises. ohne review, Gf any, should: be given by: ‘ih | 


4 Secretary: of the Interior. to this proceeding, including either or both et 


phases (a). and (b). © You will-remember that after the Director 3 is- ° 


. sued his order of August: 8, 1940, at the. conclusion of the’ proceeding ee 


- before the Bituminous Coal Division 3 in. ‘General Docket No. 15, fixing. me 


-:,. |, mninimum prices; review by the Secretary occurred, through a ‘process eae 
oe OL appeals by parties dissatisfied with the Director’: Ss. findings. More... | 


than 100.such parties appealed. ‘This review resulted i in an order of ~ 
the. Secretary (dated September 24, 1940). modifying the. Director’ S 


. order in part and approving. the Director's s order as modified. Pre- : 


- ceding * this review there was an interchange of memoranda, between: ea 


the Director: and. the: Secretary i in’ which. it. was agreed that appeal to. oe - | 


7 : the. Secretary: was unnecessary as. a matter of law but was desirable oe : 


as a matter of administrative. expediency. because of the general im-_ or 


es portance of the subject: and 3 in order to: ‘eliminate any. possible legal jes aoe 
~~ doubt. (memoranda. of December. 6, 1939, from the Director ‘to: the . fo 
oe Secretary; and. of December 8, 1939, fon the Secretary to the Direc? 
oe FOr) se The: same: ‘procedure. was followed? in connection with General. Te = 
ae ‘Docket No. 12, which was a ‘proceeding to prescribe’ maximum dis- ee ee 
ae _ counts by. ‘ee. members to distributors. and to establish egies ee 


oe governing distributors i in the resale of coal. ee Pe ao 
have inquired ‘into the question wbsthor allowanide’ of appeals to ee ee 


a oo me the Secretary. ‘from the orders of the Director, particularly i in general a — ae 
eee. - dockets, i is a legal necessity and have reached the conclusion that there - - as 
Js js Do, such right of appeal in parties to proceedings before the Division: Boo 
: and no duty upon the Secretary to hear such appeals... ‘The question. 
a is. a. novel one: in administrative law because: ‘the administrative or- ; oo 


. i : : 
oa NT eines 
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ganization in this: situation’ is ora “Apparently there is no: ae oo 


a oe instance where.a price-fixing or rate-making agency’ is ‘under. the. di-.- : 


“rection and supervision of a. Department: head. ' “Moreover, the cases. 
"fining statutory provisions for. “direction, and supervision” in the. 120006 


vhead of a Department : deal with the power and. privilege of the Secre- i 


tary to exercise the. supervision he has. chosen | to exert and:do not ag 
os 7 0 define: ‘the minimum duty of ‘the Secretary. : Thus, in the various , pe ie 
- | aA cases ‘concerning. the supervision of..the. General Land Office it-is © ce 
~ recognized that the Secretary. has: authority. to supervise. the public. ae 
business. by-reviewing, reversing, ‘annulling, and amending all pro- | 
ceedings in the. Department. relating to the disposition of the public “<> 
lands and that the procedure available to him is such as his discrétions 


: : a may dictate. See Knight v. Land Association, 142° U. 8. 161, at 177, ae 


198; Orchard. v. Alewander, 157 U: S. 872; ; Snyder v. Sickles, 98 U.S. ee . | 
-.210.: I have found no holding that the Secretary 1s bound to. hear cenara? 
_ appeals by dissatisfied individuals wherever he has a Statatory: power: ee 


of supervision. 


The nature of the relationship on thie dared: and ihe ‘pita: eee. 

“minous Coal Division‘i ‘is indicated i in. the purpose and’ language of Re- eae oe 

organization Plan No. IT, (5 U. S. C.A., following sec. 133t), The =. . 
~ “yeport of the President’s Committee on Administr ative. Management; as 


oe presented to the President on June 8, 193%, which réport underlay the ee 
_<, proposals for reorganization later. presented. by the President to Con--  . 
"> gress, ‘recommended that: in’ the: placement. of independent’ agencies Poe 
: ~ within | executive’ departments, flexibility im ‘the relationship should a ae 


a be observed and the. agencies. should be permitted | to. retain. a semi- Pe oe 


ae _- autonomous: position and not necessarily be placed on the same level * ° 
with other bureaus. . The purpose of the reorganization of ‘the. ‘Na- eae 


ee tional Bituminous: Coal. Commission is stated. in the President’s mes- “> 
gage to Congress. on Reorganization’ Plan No. pan in which he exes. oe ss 
eee S| plained that he sought to attain coordination 3 in this Department of ee ie 
vey». the. conservation of ‘fuels. ‘Section 4 0), of ad daca sree: Plan St Ee 
Soa provides for. the transfer | as, follows: ee 


~The functions of the. National. Bituminous Coal “Cammiigston (ineluding’ ee : 


eee s functions. ‘of. the: members: of the: Commission) are | hereby, transferred torthe 9 
ee Secretary. of the Interior. to be. administer ed under his dir ection and supervision . La, _ ‘ 
iG amen t's “such division, bureau, or oar in the: ‘Department. of the Interior as s the ee 


_ a “s ‘Secretary may. determine. ce Ee Bite Se ee : 
eo ‘These. considerations: lead to’ ‘the oncaaon that: the Reorganization: oo 


[ “Plan contemplates administration of the Coal Act by a division. which : a | 
> “stands in the stead of the Coal. Commission, but adds a supervision: 


= | ‘over that. administration for the purpose of coordinating éoal. admin-. - ok ‘ | 
ae istration. with related activities of the Department. The Seer etary’ See oe 
- function 4 Is: not the administration of the act, but. the supervision of 


es : is administration by others. The issuance of ‘price orders 1 is: + part, ob oe 


eet Pa : . “ ‘ ps, ods oA ee Ata 


ae es REVIEW BY" SECRETARY OF: “PRICE PROCEEDINGS eta 


oo December 12, ‘1941 es 


ed the administration ‘of. the act: the supervision of thee issuance is a” : 
ae aan ‘matter of: ‘Secretarial. discretion. Nothing in: the: TRecegasicatiog 6! 
ie hese SP Mey makes. the’ exercise: of supervision: in’ any partionlar form: ‘or “in, eee 


. : any particular circumstance mandatory. a et he 
This has been the consistent “intetrotatioll. of the Recepanenaon a 


Soe Plan and, of the.Coal Act: by this Department. Th creating the. Bitu- oa: 
oo cm inous:. Coal Division the Department, ‘pursuant - to the. Plan, gave it ky 
oe authority to administer the Coal Act, and has subsequently recog- ees 
nized the Division as ‘substituted for the Commission for. all ey Se oo 


ee of the. Coal. Act, including the j issuance of price orders. ee 
Because. the Commission i is. now: the Division, a. principle aninouneéd SS ee 


- ee a in. Butterworth v. United States, 112 U. 8. 50, may serve as a guide. | a oo 
oe “That case held that because: appeal. from the. Patent. Office directly to 07 
the courts: was provided by. statute no. right of appeal: to the Secretary. . Sayers 


sof. the Interior who had supervision and’ direction of the office could - : 





be asserted. ‘The National Bituminous: Coal Act provides for. appeal: - ee 


=o from the orders. of. the Commission’ to. the Circuit: Courts of Appeal. oe 


(sec. 6: (b)).. AS a ‘result. of the reorganization, appeals lie direct to : oa 


| es the Circuit. Court. of Appeals from the ‘orders of the. Director. In- Be 


. dividual litigants have already: appealed. to the courts from the orders 2 : : 
: ‘of the Director in a ‘mumber of cases awhich. no action by the Seer re 


“tary was sought or ‘taken. The existence of this judicial appeal from .. oe ; 


the. orders: of the Director i is an: ‘important: factor in. may. coriclusion:’. 
Se -that no right of. appeal to the Secretary can be claimed. by any par ty tO. ee 
Re the Division’s proceedings. ~The Court in: the Butterworth case: went .!20/) 
go, far as. to assert. that, because of the ‘provision. for jadicial appeal cee 
the’ Secretary had no power to permit: appeal - to him. I. consider. that. 


Ss * the view thus: expressed’ as.to the power of.the Secretary. is not con- ho 
oe trolling in the issue now. ‘presented, forthe reason that the Patent. ~:~ 


Office was created by statute while the Division is the création of the |: 


eo — Secretary who was empowered by. the Reorganization Plan to. deter-) ao Ys 
ao mine: the - extent of. its. powers. Therefore, I think that. you would) ° 3 


: 3 3 be: legally. justified: ‘either pe gr anting or in’ denying to individual © e 
a it parties a right of appeal from the Bituminous Coal. Division,. oe : 
- ~..If some review by: you of General Docket. No. 21 is. deemed. ud viable org 


- ae : such’ review. would ‘be. in keeping. with. your supervisory. ‘author ity, ~ Eo. 
ees f since the docket: i is a ‘matter. of. general’ public interest. The question, » o 
: | os then presented. would be’ whether the review: should: be. ‘by appeal. of. a 
ee individual parties or by: some other. method. The- advantages. which a ee 
~~" attach to review by: appeal are (1) the avoidance. of law suits by 8 
ee possible reduction. of the number of dissatisfied parties; and. (2) the 690% 
-- avoidance of. question. in. court.of the need. for Secretarial action.on =. 5" 
‘. -. orders of the Director.. The first advantage has more relevance to 
i Phiee. (byt than to Rswgaet (ey of the docket since. > the. order of sae or 


-- : 
+ 
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os  Dinpetbe: at ‘the coanladcn of phase (a) ee riot: determine: prices ee ee 
co tte for: any: individual- producer and is, in my opinion, ‘an® order which ©. 
. Joe as only preliminary i in character and therefore not’ subj ect -to judicial ee 
\” review. The second; advantage, to my mind, merely. postpones ulti=: 20s 
mate: decision as to the necessity for permitting review by appeal = = 
-.. to the Secretary. Certainly, ‘ thé more often. precedent i is created for 
Coa), sack: appeals, the less likely“ will be any future ‘departure from the. 
aes ‘practice. ‘Thus. far in the proceedings i in General Docket No. Qlthere 
. has been no disposition. by the coal industry to demand such appeal, 
nor has there been any disposition’ by the’ industry -in individual ee ee, 
ae doce to seek such appeal: before utilizing the judicial remedy. Oe iene 
Review by appeal has certain. disadvantages. It may result in ae a 
- stituting an: order: of the Secretary determining cost: changes for ey ee 
- order of the Director, and thus cast doubt on the validity of other= 
orders of the Director’ which are not appealed. At ‘duplicates. hear- = 
oe “ings and. arguments before the division and to that extent negatives: ae 
the econoniy: and: efficiency. and prevention. of. duplication’ ‘of effort: 
5 sought by: the President in the. reorganization. plans. ‘Particularly ae 


as it relates to the fixing of individual’ prices, it- directs attention to. 7 


ee fo as . 


the minutes in the docket, of interest to the individual. party, and may . 
~~ fail to. raise ata of ‘generat public interest and me) or. t adininistra- Foyt 
tive policy. ’ pe a ee 
It would. bel proper as a raatton of law, in my opinion, for you as - 
- . - Secretary to review the: docket as you review other matters arising. in 
the Department and. presented: for your ‘consideration. | Under this 
“suggestion the Director | would submit. for your review the. record in. .- 
~.. Docket: No. 21, ‘including the ‘transcript: of. hearings, copies of. the 
'. briefs filed, the examiner’s report. and ‘the. Director’s findings and’- 
order, for your determination whether the conclusions conform with oe 
the. lay and general: ‘administrative. ‘policy. ' ‘An appropriate: pro-. . 
cedure could readily be devised. for calling particular attention tothe = 
foe decisions « on questions of law and policy made by the Division: and 7. 7%: 
~ x. the objections thereto of interested. parties. -If upon your review you. 
er ae found yourself 1 in doubt as to’ the correctness. of the.decision on any 
=~ such question, it would be proper and advisable for you to ask for... 
eral or written arguments on such question by the parties i in interest. 
-.. Uf this form of administrative review were agreed upon, the Director’ 
would: provide in his order that it would become effective upon its. so 
ge, “approval by you. | If you approved the-order of. the Director, it would: . ene 
~ thereupon. become. effective. If you. did not approve the order, you o ? 2s 
> would return it. for. reconsideration by the Director in the light of = 
oe your specific: objections | of law or policy. ‘This method ‘of review oe 
_ would be. particularly appropriate at the close of: phase. (a), since" 
+. the: important questions i in that phase consist of. the determination, of ae ia 
| asic principles: in ‘the measurement of costs. ee ee 


Pa | 


‘ sm) 


sae fs A. a wo Se ae 


" December 1 2, 1944. 


“The ‘prosbilive of review v of the record. I have onuined would. te be fully : - : “n 
"consistent with the procedural: requirements which the: ‘Supreme Court _ ay 
in. n the first two Morgan cases ea U. S: 468 ; 804 Uv. S. X): found to ee 


- Docket No. “Q, is provided for by statute aiid 3 is ae judicial a i 


ye ea ae “REVIEW BY "SECRETARY OF PRICE PROCEEDINGS. ABR ee 


“legislative. in character. The fitst case held that the lower court, 


erred in excluding an: allegation that the Secretary of Agriculture, ee : is 


_ who determined the maximum rates for packers and stockyard trans- - 5 ; 


actions had not. heard: or considered the evidence. .The statutory. — = 


ee requirement of.a, ‘full hearing. was held not to be. met. unless the officer. | : : ; 
ee a authorized to determine the ‘rates considered the evidence. “With. 6208 


respect to General Docket No. 21 it is the Director who issues the order, ee 


~ after not only considering the evidence but hearing argument... ‘The i “ i 
o Searetary. will: not: determine the. rates - nor. weigh. the. evidence. NOK 


~ make findings, but -will assure. himself of the correctness of ‘the ve 


-. decisions of. law and. policy: made’ by the Division, returning to ‘the. : a | 
- Division the order for redetermination of the rates in the light Of Pes 


any such correction. In any. event, if the procedure. outlined i is fol-” — 2 
lowed, the Secretary’ s action will: be taken with the entire record — eee 


“Before him and: aiter. receiving argument upon any point. on which con 3 


he might differ with the Division. Nor would the review be contrary — 7 . 
to the second Mo organ case which held. that private persons are entitled 


to. see and to combat a proposed order of the Government establishing - ‘gt APA 


rates. This opportunity. has already been afforded the industry and . ‘ 
consumer interests in. the written: and. oral arguments: before. the: 


re on the Examiner’ 's teport, which report. was provided to. a 


~with the Horgan principles would be beyond question. — 


For the foregoing reasons it is my opinion that General Docket, No. : 2 oe 
on may be appropriately reviewed. by: you, without: inviting or enter-~ 
“aiming. formal appeals by individual dissatisfied parties. Conceivably Pea 


7 . all interested parties. Lf, in addition, parties are permitted toargue 
“questions: of law and policy before the Secretary upon his invitation, oe 
as I suggest, after. being informed. of the Director’s order, compliance ee 


aera 2 court might come to. another conclusion on the right. of parties , to aos oe 
a e ? - spread Particularly because of this. possibility, the Acting Director - 


of the. Division is inclined toward review by appeal as ‘the desirable” 


_ trative functions which I must leave to your discretion. 


oa ¥F or your information and. convenience [ am reporting herewith the 
a ae views of the. Acting Director « as he has stated them to me: oe 


_ ‘The review procedure: in General Docket No. ‘15 was: ‘not. contested by ‘any of 


pee i the parties. ‘The: circumstances since the close of Generdl Docket No. 15 have’ os 
“not a Nie “Therefore. the same e procedure should be followed. unless: (ay there — ca 


ar Z 1 : 


mB ~ method of review. The weighing of the relevant advantages and dis: eo a 
advantages and the determination. of: the best. procedure: are. adminis. e a Er 


™ 


eee 
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is some e legal 0 objection { to that recede or a B). you ‘do not. desire to review the ee 
; ee _ proceedings after having’ appr aised the importancé of the. issues,. the administra- — nose ie 
os tive: burden. that. such: review: would: impose.on you, and. the increased, hazard of 2) 0. +. 
see eS litigation: -which; might: result: in. the absence. of review. by. you. “It is:true: that’. yee 
‘+. the risk involved: in General Docket ‘No. 21. is that absence of review by you May . ie 
eer prompt a court to upset, the anticipated price revision; the: unrevised price struc- 
oe ao ture’ would remain until lawfully : changed.» ‘The visk in General: Docket. No. 15. | 
‘was that absence of review by you might: prompt.a court to prevent altogether the °° 
ae establishment of the minimum price structure despite: the costly effort which: had’ 23 of 
|» peen expended for several. years.. Moreover, in General Docket No. 15, many hoe: 
se parties to the. proceeding, specifically raised the question ‘of your: power to confer 
more gt upon the Director the authority to make a final determination of minimum prices; "> 
* °°, no document filed in:General Docket-No. 21 raises this issue, although it-has. | -— 
“been clearly intimated in oral argument by at. least - one party. that it ‘expects’ ieee 
os “review by you. . At is. none, the less true that. successful litigation with. the attend- 5 9 
"ant delays in the establishment of the revised prices might-lend a helping hand -— : 
ee tO. the arguments already presented te the he | that the Act is too difficult eof ba as 
ea and cumbersome to administer. ieee 
ae eee 8 i the interest of. assuring to the determination of Gener al Docket No. 21 ao % 
ee oe finality as free from. doubt in. respect. to pr ‘ocedural matters as the deter mination — Rita ida 
eres 1 General Docket’ No. 15, I believe that there is much to recommend the fol. 
".. “lowing of a procedure similar as nearly as ‘possible to the procedure. followed =. 
~. in’ General Docket No. -15.° That: judgment is, of course, subject: to any ‘legal ee 
-~ ~~ “eonsiderations: which. might make following of ‘the. General. Docket “No. -15: Pro. 
se a -- cedure objectionable, as well as to your views.as’ to the need for and importance ne ee 
ey Of review in the light of the time and. effort which would necessar ily. be consnined ae 
Pe ‘by you in ‘the pr ocess of any such review.. 35 ies hata 


ae Tn: view ‘of the considerations aich I have. sated: in 2 thig aoe . a 
ek Panda L do not concur in: the judgment | of the Acting. Director: a as s to th ee as 
oe ‘the advisability. OL tee the o one & Eye of. ats that. a sppeal.” 
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2 a : “THE CONSTITUTIONAL POWER OF THE STATE OF MISSISSIPPI To ges 
DONATE A RIGHT-OF-WAY OVER LANDS IN SIXTEENTH SECTIONS 


TO THE UNITED STATES 


ey 


“Opinion, December 80, 194L- eae 


e 


ee 1G: ‘Nigiowae, Panks-—Rrenre vi: “WAY: OVER " Srxtemerét es Iw “Mrsetserrrs. ie 
- The acquisition of. fee. simple title to lands.in. sixteenth: sections, in the. State. of. oo 


_ Mississippi is not authorized by its constitution of 1890. - -Right-of-way ease 


. ments. over sixteenth. sections. in Mississippi. may be. acquired by the Govern- - : oe 
- mnent,: pursuant to the act of: May 18, 1988 (52 Stat. a as amended by tage ae 


section 3 of the act of June es ee ) (HA Stat. (249, leit 


ree Manooxn, Solicitor: me ees ea oe ae 
«|... There has been ee ree my cbacdorution and opinion the ques: oa oe 
eee ‘tion whether the State'of Mississippi can donate to the United States 
. for the Natchez Trace Parkway a valid title to any lands or easements Beet 

is tor rights-of-way over nest in n sections 16: m the’ State of Seeraear i Oe 





oe 2 ao >“ CONSTITUTIONAL POWER -OF- ‘MISSISSIPPI gs BBD ie oes 


= eae December 30, ‘1941. hae as 


“This Paskwegsi in 1 peabereing. B15 ‘miles: of lands in n iieaasipgh ips? 


i ors to land invAlabama and Tennessee, will cross 14 sixteenth a 
ee sections in. the State’ of Mississippi. ‘The total area of the proposed cee 


rights-of- -way in these 14 sections. amounts: to about. 1,000 acres. In - eae 


ae each: of the sections affected the proposed. rights- of- -way involve the sior. 
-. + use of not less than 40 acres nor more than 125 acres. I have been 0°. 

«informed that these rights- -of-way do not duplicate: any: existing high-. ee 

-,. way but that the establishment of the proposed. Parkway will create - ee 
_”. additional modern transportation. facilities. . The grant of rights-of- 9) 7 
SO way will thus, according. to the information available’ to this. Depart- ee 
s ment, result in increasing, ‘rather than. decreasing, the value of the Lae we 


- - teenth sections of. land crossed by the Parkway. 3 ee oe aa 
~~ Although the easements are to be acquired by the: Gosrnent with. ee 

out monetary. consideration, it is expected that the State of Mississippi, . i rerared 

_ asa result of the. greater | usefulness and. accessibility. of. the lands in...’ 


ey ees oles 1940, eh. 151, P. 287. 


: sixteenth sections adj oining | the proposed rights- of-way, will profit by | 


i a resulting enhancement. in the land values. The acquisition of ‘the’. 


ae easements 1 is. authorized by the act. of May 18, 1988 (52 Stat. 407. \; as. eke 
amended. by section. 3. of the act of June 8, 1940 (54 Stat. 249, 250); Pines 
ae 4 Under this act, as amended, the Secretary of the Interior i 1s authorized ee | 
Pee a vc approve and: accept on. behalf of ‘the. United. States “title to any» 
as lands and. interests in land. heretofore or hereafter conveyed. to the’, ee 
f ; United States for the purposes of. the. Blue Ridge or the. Natchez Trace i ce 


Parkway, or: for recreational areas: in. ‘connection: therewith. cae 


.. A series of acts. ‘were passed: by the. legislature of the State of Mis- : : : : oe 
: sissippi_ empowering ‘the. State. and county. authorities to. donate tol. 
the United States any: lands, rights-of- “way, and scenic easements ré-. = 


i. quired for the Natchez Trace Parkway.) _ There can ‘ben no doubt from oe 


 . reading of these acts that the State was granted clear and. adequate rs 


c "power. by the Tegislature: to’ donate land or. ‘interests in a Jand to the the 2 


-» Government. - Be ae wee ee ee ae 


“Now, it is necessary to determing specter, the. jogialetinn’, oe Missis: oe ae 


oe aa in: passing. the: acts. just: ‘noted, ‘contravened | the. Constitution of oe a : 


=: Mississippi. Section a1 of the. 1890, Constitution of. eer eae : 
co provides: os | ? : : 


‘The legislature shall enaet ‘such: ‘laws: as may be necessary toa ascertain: the: ace o 


| oo “irae: condition of the: title to the sixteenth section. lands, in this state,. or land rcs 
Be tay a granted: in- liew thereof, in’ ‘the Choctaw. purchase, and: shall. provide that. the Siti et ae 


ae: “3 Act. of ‘February - 14; 1936, ‘Miss. awe: 1936, ch. 195, De. 421; et of. March 286, 1986, sae a ae 
“> Miss. Laws, 1936,.ch. 201, p. 438; Act of: September 19; 1936, Miss. Laws, 1st. Extra Sess. 00. 
A. 1986, ch.\%, p..87 ;-Act of February 7, 1938, Miss. Laws, 1938, ch. '204,p. 503, House’ ‘Cone. 

current. Resolution No:. 34, .Miss. Laws, 1938, ch. 885, PB. 763; Act of pane 8, 1940, Miss. ae a 
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= eo sixteenth section lands. reserved for the support of on schools: shall not 
ee ae ‘be sold, nor; shall. they. be leased for a longer term than-ten years for a’ gross” 
ooo sum; but. the: legislature’ may provide. forthe lease of any. of said lands for a’ 
eae term not. exceeding twenty-five years fora ground rental, payable annually; 
eae and, in case. of uncleared lands, may lease them for. such short. term as may be - 
ae a deemed proper in ‘consideration’ of the improvement thereof, with rete there- 
a - after to lease for.a. term. or. to. hold on ‘payment of. ground rent. - 


~The. Supreme Court. of Mississippi has interpreted. oe ott of 


ee the constitution as permitting the sale of standing timber, which is an- 


-_ interest in real property, on section 16 lands. reserved for the support 


ia sor township schools. Z. WV. Dantzler Lumber Co. v. State, oT Miss, - 


oa BBB, 58-So. 1 (1910). And in the case of. Washington County v. Board — 
: of Mississippi Levee Commmissioners,: 171 Miss, 80, 156: So. B72: (1984); 


3 ; Ca a 


section 16 lands were permitted to. be used for levee. purposes. In aS . 
Board of Supervisors of. Cowington County yv. State Highway Com- 
oe “mission, 188 Miss. 274, 194 So, 743 (1940), construing 1 the constitution, 
the court. held. that a highway system is essential for. school - purposes, - 
and if not specifically: authorized ey. be necessarily implied. one 
court said: oe ee ee ee - 


| Ce 4 * The ‘Teslsliture: has. aie. power. 86 ‘deal: with. sixteenth: sections in oS 


such way as to. ‘make them accessible to. the ways. of travel, and it. does not divest 


: the inhabitants of - the township. of the proper use of: their property| in any con-- 7p 


_ -stitutional sense. The provisions: of Section 211 of the Constitution were not 
“designed. to- prevent laying out highways through sixteenth sections - 


ee 


We think it was the.intention, as it has been practiced, to permit erase to be | 


“laid through: sixteenth. Bectionig for the — mood and for. the sa panel gee 


. of the inhabitants ote “{p. 748]. 


See have given: careful consideration to. Bridgforth \ v. . Middleton, 196 
ss Miss: 185, 186 So. 837 (1989). 2 4 az00 Mississippi Valley RRS Conv! 
: Sunflower County, 125. Miss. 92, 87 So. 417 (1921) ; Pace v. State ew 
rel. Rice, 191 Miss. 780, 4 So. (2d). 270 (1941); Moss Point Lumber 

Cov. Board of Supervisors. of. Harrison County; 89 Miss. 448, 42 So. 


- “290, 315. (1906), and. the opinion of J anuary. 27; 1908 (Biennial Rept. 


Pe _ Atty. Gen. Miss., , 1907-09, p. 95). » None of: these authorities compel a 
Oe eit “holding that. the grants. of the easements for the rights-of-way here 
tt aed involved are in contravention, of the Constitution. of Mississippi. 7 
. >... It should be observed that the constitution precludes the conveyance ‘ gos 
o ae the fee title of section 16 school lands but it does not preclude the. . 
oes _ | disposition of an easement fora right-of-way which, I have been =. — 
se informally advised, will be administratively acceptable as the State | i a 
“oF Mississippi will remain the record owner of a fee. simple title, cube 
ject to an outstanding easement in the United States.» Since the State 
will be permitted to retain the fee, the Constitution | of the State of — c 
Ee Mississippi will not be violated.” ‘Tf it is administratively determined _ = 


fen” <a 


al 


“ te : CONSTITUTIONAL ‘POWER OF MISSISSIPPI Peracs S dh 


ee. a oo oo. ee December 80, “1941 


= ee ihe N ational Park officials that al: easement (for: a vight-< oti _way cae Pee 
section 16 school lands is sufficient for the purpose for which the land aa 
ee) intended to be ‘used there. can be no legal obj ection to the: acquisition: ae © 
>. of-an easement. as such an interest. in land is authorized by the actof = 
ee “May 18, 1938, as amended by the act of June 8, 1940, supra. The aicqui-- ihe ot 
rece “sition ar fee simple title to lands by thé Government, which: are noted: >. 2° 
sin the memorandum from the National Park Service of December 31,” ae 
os) 1940, is. “unauthorized as. it. is clear that title to these lands should?" ag ee 
‘never pass out of the State. Itis suggested. that easements for. rights- 2 
facie _of- -way be obtained from. the State of Mississippi: .. The easements. fore 30s 
--vights-of-way need not necessarily be perpetual, but may be easements ~~... 

i for rights- of-way. for‘ so long'as the land ‘continues. to be. used for the... 


| . purpose for which the. easements are. > granted, | if such : a ) limitation is: a 


| administratively acceptable, 


It is a fundamental. prep: of constitutional 4 iw thet i no , act ot ae 
- the legislature should be declared unconstitutional unless it. clearly ¢ Gon=" 2 
travenes the constitution of ‘a State,’ I do not’think the legislation ie 


f clearly contravenes, the. Constitution of the State of Mississippi. Ih 


os ‘my-opinion there is no valid reason. for. holding the State statute un- ae 


constitutional, ‘in view: of. what: the courts of Mississippi have said Pe 


and in view of the opinion of September | 22; 1941, by the Attorney: | 


~ General of Mississippi, and in view of the opinion of December 2, 1941, - ob 
-by:the attorney. for the State Highway: Commission. These opinions. ~~ 
| ‘constitute. the best ‘adininistrative. interpretations of the validity” Oh 


7 . the: statute. here. involved. and would be. contr olling even shins the: con- | 


‘stitutionality ‘of the statute ‘wére: doubtful. Nor: should: I’ shut my = 


= eyes to the motive: that has led the: ‘legislature of Mississippi. to pass. > | 
clear and. unambiguous. legislation to effect'a cooperative arrangement. nee 

-.. with the Government to promote the welfare of the people of Missis- 
i Sy sipph. by making school lands. more useful and accessible. I feel that, 8: 
-- the legislature of Mississippi. must. have. determined that. the aati: ce 


i it passed. did not violate the constitution. 3 oc. 
I am reluctant. to. hold that the legislation ‘aden condor ation. 16 ee 


eae: ‘ lands | in Mississippi may k ‘be aquired by the Government. - 


ea : ; :  quiconstitutiodal ‘since’ thle judicial, legislative: and. administrative : oo 2 on 
oo ‘branches of the State of Mississippi have spoken i in favor. of the cons 
ne ‘stitutionality of the act. “I am constrained, therefore, to.comie to the . Se. 


conclusion. that. ‘easements for rights- of-way. over sixteenth section ee 


ADDR oe ee 
Jon J. ‘Dhiba; a oy 
_ Under Meoratary,. 


y ae 
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"LIABILITY FOR RENT ACCRUING UNDER CANCELED on hates 


~ AND. GAS. EXCHANGE LEASE 


7 by oe “Opinion, January 8 1942. 


“Om AND wre ‘Bxcrancw: Lnasn—Cawoxtantox—D=manp Unpen Soorion 2: bah 
> AFTER ACCRUING Ren. ea te: . | , ne a 


- Upon failure to: comply. with the. provisions: ‘ot section § (ay as’ ; Aiitiended,: ‘of a ae 
‘an oil and gas ‘exchange leasé,. after 80 days’ notice to furnish” a rental - arts 

pond, it may:be canceled for such reason as of the. end of: such period although Mee tee ne 
rent would otherwise thereafter accrue, since the lease was then ripe for. ©. | 

fae ‘cancelation. ° The: demand under section 2. (a), as amended, is only. for. A 

‘ ~~ bond, because. ‘that section. merely” authorizes prepayment of ‘rent. as a oh a. gives 
_.... Substitute for furnishing a. bond. Since there is no demand for rent ass 9 
oe : “such, the. forfeiture, being based. on ‘another ground, bars the collection. of © ca 
bene after accruing rent, in the: absence oF: a lease provision preserving oe comet 


i ~ liability: after forfeiture. 


Dog 


~Maraorp, Solicitor: 


At the request. of the J Acting Cond wictiee of oe General? Tad: ee 


' Office, you [Secretary of the Interior] have asked my opinion concern- - wees ; 


: ee : ; ing.’ the answer to as question. which may. be stated. as follows: 


| ‘Whether, ‘When. an oil and gas exchange lease. is. canceled after. rental. foe the _ ee oa 


: oa ensuing lease. year w ould have accrued, such rental is a- debt due: the United. . oe 
an ake States, notwithstanding. that. the cancelation. after. notice is based. upon a br som 2 


* . occurring prior to the acerual, of such rental, . IT ee a MESA he ee ~ nae ee 


rae The question arises ‘in this way: "These leases were eisiued i in exchange < . 
3 for prospecting permits pursuant. to section 1 of the. act. of August” 


5 21, 1985 (49 Sat. 674, ch. 599, 30 U. S.C. sec. 991). They are rent 


| free for the first two years. provided that no discovery is made during is 


: 2 a “that: ‘period. | There is no need, therefore. to enforce the rent- -security - i. . : : 
ae clause of Section 2. 3:(a).¢ of the e Tease, as amended, 3 in p this. interval. oS. Ser 


ee “> $100 000. pond. rust. be filed not less, ‘tian 90 vrey before the due. date er the sihext. e : : 
ee unpaid annual rental, but: this. requirement: may: be successively. dispensed With -0." 5 


_ by making payment of each successive annual rental-not-less-than 90 days prior to 9° “A 
oo ‘casits: due date. In the absence of, the payment of the rental in.advanee as ‘herein’: ~ 
aoe e author ized; thie requirement for’ the: filing of. the bond within | the time presctibed ‘ 


“must be compliéd with strictly, and. ‘upon the failure ‘of: the-lessee-to comply there-. oe 


S : with the lease shall be subject to cancelation by. the ‘Seer etary: in: | accor dance with is or : . 
a provisions of the lease. "tes | " tee ae cae 
oe vs Tt hs the practice | of the Geren fand Office 1 to cat 3 a. lessee ae ee 
eae this form of lease more than 90 days before the second. anniversary. of - 


2 his lease that the hond must be filed. or the rent paid. not less than 90... 


Bae - days before the rent. for the third year will become due.’ Tt there i is no = a 


As : ~ compliance with this. notice, action is begun within, the 90- day period 


2 - directed toward the | cancelation of the lease. A decision As. “served - — 


an hes a a Palas . Spree tts : 8 2 ie : 7? ay es : ; a goo me 


ee 438) JMIABILITY. “ACCRUING | UNDER, CANCELED LEASE. ABO as 


Be anwary 8 1948 


con vO 


Sone apa the es puriuaat i 6. Section: 7 of ne ee that if the reauites coe 
. «ment of Section 2 (a), as ‘ainended; is not obeyed within 30-daysafter. 
2 Peceipt, of. decision, the: lease. walle ‘be. subject. to. cancelation. without... 00... 
a2 further notice. “The 30-day notice period 3 is required by section 17 of 
Tha the. act. of February 25, 1920. (AL. Stat. 437, 443, ch. 85), as amended bye o 
ee ii:) actof. August 21, 1935, SUPA, cat 676 (30 U. S.C. sec. 226). ‘This. eee 
i. ha period usually expires before the rental for the third: year is dues Pak ha 
oe re AG the end of, this: period, if the lessee. has not heeded the decision" - 
; penne the lease is subject: to immediate cancelation for. failure to file a rental im Die oo 
oo! pond: | There. can be no ‘termination at. this point: for nonpayment. Of 
ee rent: since the amendment to section 2 (a). does not make the rent due. 3" a 
rin advance but merely authorizes its prepayment asa substitute forthe ~3 o. 
oF bond.’ The: General. Land Office: encounters no problem: if the Tecom- on eee 
PS Eee “mendation that the. lease. be canceled for failure to file a bond i is’ made ee. 
-... to and acted: upon. by: you, before. the rent for the third | year: ‘has. 8 | 
oo accrued. Its: difficulty arises ‘when, because. of the inherent lag in 
an on administration, the’ recommendation. to: cancel or’ the, cancelation for. oe 
— guch a breach is not made until after the rent for the third yearnor-. | 
oo mally’ would have. accrued. Tn such a case, is the rent a debt due'the = °° > 
cow. United: States, notwithstanding t that the lease is canceled for'a breach Le 
ee ‘ceo prior to the accrual of the obligation to pay such rent?) 6 
ea ei This question’ must be’ answered. i in the negative | because.an oil ond ha Bee 
ee, gas exchange lease does not provide for the survival, after. cancelation, ee ay 
of future liability. The termination of such a Tease releases the lessee =. : - 
ers from. all future obligations under it, see Gardiner Vv. ‘Butler & C0., IAB 
OU. S..608, 605°(1918) ; Hartford. Wheel Club v. Travelers Ins. 06. Fy (: Comer 
Conn. 855, 62 Atl, 207, 209 (1905), including liability for after-accru-— lg 
ia ane ‘rent. Cannon v. Fifty-Siwth Street Garage, 45-F. (24) 110. 
ee Ce CG AL. 2, 1980) ; Burns. Trading Co.y. ‘Welborn, 81 F. (2d): 691,2 
oe. GOB: (C. Cy A. 10, 1936), cert. den. 298 U. S. 672° P1086) 5 Watson: v. _ ey ae 
ek Merrill, 136 Fed. 359. (C..C. A. 8, 1905). | Beene 
| Mts is submitted that “after- “acorming rent” must have the same > mean- re 3 vee 


ee o whether thers can 1 be 1 a " forisitiee: ‘Tn the latter aida the ale is a ee 
-.  that.a forfeiture is waived if there is either an unqualified demand for. 
oo renta accruing after the act which is the basis of the forfeiture, H artford ee 
oo Wheel Club v. ‘Travelers Ins. Co, 7 Conn. 355, 62 Atl. 207, 209. (1905) ; git? barat. 
2) seeIn Re Hook, 25 F. (2d).498, 499 (D. C. D. Md. 1928) ;2 Tiffany; 
ea - Landlord and. Tenant: (1912), sec..194i. (1). (b), p. 1887, or-a suit. for one 
“o. such-rent, Rich v.. Rose, 124 Ky. 669; 99'S. W.953,-955. (1907), oran Ls 
ae “acceptance of'such rent, Tiile Ins. & Trust Co. v.  Héseyp 95. (2d) BBB es 
ee ab Se AL 9%, es, ‘Woolard ve  Sohasfen Stores Co: 3 22 N. ¥ 804, 5 a oer 


~ 
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NE, (24) ‘820 (1986) ; Stover v. Hacelbaker, 42 Nebr: 693,60.N.W.597 | 
Redes (1894) ; 1 Tiffany, Real Property, Oe ed. 4880) 8 sec. 207, B- 345; Note, eee. 


es 34 Harv. L, Rev. 203: (1920-21). are 
- Since'the assertion of a right to’ after- -accruing ; rent ‘ould bar the oo 


oe — | forfeiture of the lease,. then the forfeiture clearly i is a bar. against col-~ pee 
Me " lecting : such rent.’ Bohning v. Caldwell, 36-F. (2d). 222, 993, (G. GLA oe 
vo 2 2 By 1929)'s Locke v: Fahey, 288 Mass. 341, 193 N. E. 26. (1934) ; sJOnes Ve 
po Carter, 15 Mees. & W. 718, 726, 153 Eng. Rep. 1040, 1043. (Exch. 1846);5 
node “gee. Cobian: ve Goodall, 492 Calif. 498, 14 Pac. 190, 195. (1887). The. cee 
ground. of forfeiture.i in the question presented i is the lessee’s failure 1032 
non comply with Section 2 (a) of the’ lease, as: ‘amended, by. furnishing a 
ce ~ bond: in. advance. to secure payment. of the third. year’s rent. Uh 
> breach occurred pr ior'to the accrual of such rent, Hence, even though gta 
the’ cancelation is: consummated after the rental. for the: third. year. ee 
S normally. would have: acerued, the: > Government. cannot consider euch age | 


e ? rent asa debt due. it. 


- Nor-is it possible, because the nacslation has not book: aaade: be. 


me fore the rental became due , immediately to cancel the lease for failure. cae 
to pay. the: rent, making it a debt, due to the United. States. ‘Thistis. - 


os ‘because. of the rule: that where nonpayment. of rent is a ground of 


: forfeiture, a demand ‘for the rent. is a prerequisite ’ to the enforcement 


| of a forfeiture: Henderson v. Carbondale Coal and Coke Co., 140 UL ae 


| 8.25, 88 (1891) ; see Prout v. “Roby, 15 Wall. 471, 476-7 (172) 1 ‘Tit. a 


: pany; Real Property: (3d ed. 1939), : sec: 200, p. 332. . 
Since no demand for. the rent qua rent, has been ‘abide ‘pursuant 6. : 


g the lease, this would have to be done in order to ‘comply. with this x 


“rule. Action on the pending: cancelation, therefore, would have to, | 


| be suspended, This. could be done: and cancelation be made for. non- . ; 


.. payment of rent since your power to cancel i is an option (see Smith v.. 


\ United States, 118 F. (2d) 191, 198 (C. C.. A. 10, 1940) ; American a 
Surety Co. of New York v. United States, 112 F.. (2d) 903,.906. (C. C: — 


“A.*10, 1940) ; 2: ‘Tiffany, Landlord and Tenant (1912), sec. “194d, p. a 


- 1869), whose exercise is probably not effective until the final: step. has 


~ «been taken. | Of. Metropolitan Life. Ins. Co. v. Childs Go., 930 N.Y. 
985, 180. N. EB. 295. (1921). However, there would be vio. benefit, an te 
ee adopting this policy and in ‘abandoning the policy now followed by’ = + 

. °. the General ‘Land Office, that of recommending cancelation. when oe 


ae there i is a failure to provide a rental bond or prepay the rent. pee ee 
The present policy i is based upon the provisions : of the lease intended ee 


. mo N to safeguard the interests of the United States. | Section 2 (a). origin- . nd as 7 . 
boas. ay, eee a bond. ‘$0 that, among: other things; the. United Btates ie eee es 


oe apuld have adequate security for ‘the rent if not paid when ae “The: vers 
Pe necessity ‘of this is apparent, especially, since these. exchange leases ree 
os “Ore, converted from permits issued for “wild- -catting.” To ease the. 0. 
- °,,.burden on these lessees, this clause was amended so as to dispense with, 2.0 oo) 
. the bond if the rent were prepaid each year 90 days before it bee = |. 


Foe 


= ag 2 SS “LIABILITY ACCRUING: UNDER: CANCELED LEASE. an on 


January 8, 1942 nee a Oh ges 


7 . eame due. -Laxity. in the’ enforcement of this: amended: Provigian mt ogee 
ae : would leave the Government: without: any: security. for rent; ee ee 
= There can. be no. doubt: that. ‘postponement. of cancelation’ ‘until. it. Page iae an 


<a cha be. made. because. of: nonpayment. of rent. is: the equivalent. of ae ue ae 

~~ such laxity. Furthermore, by shifting to this ground i in the present © eo 

nee instances, the General Land. Office would have to. begin: ariew. the NOG! et 
“.-essarily slow. administrative process in order to- comply. with the ree 


quirements of the law and the.lease. This would mean expenditures i 


os whose net result would be to establish’ that a. debt, most likely uncol- 7 B oo 
as lectible, was due the United States, as. well as to tie up the land: foran ° 806": 


additional period. It would also entail needless expense: in a a probably ee 


unsuccessful effort. to. collect; the manufactured debt. 


_ A further consideration is the. contrary policy which has been ‘fol: oe 
lowed i in the surrender of such leases. “Where a surrender j is offered, 


| ? oy : it is accepted by. you. as. of the date of the. offer filed in the General’ . : po 
--. Land: Office, even. though. another year’s rent. would. otherwise have. 


become. due in the interim’ between offer and acceptance, . . There can ~ : | 
ae ‘be. no different policy in: the case of a cancelation since > there | is’ no valid ok 
a. distinction. | | | a 
There being: no etd reason ons sone this’ process ‘of ¢ cane 
| eelation once it has been’ begun, merely because in’ accounting » chron- ge 
- ology: rent would. have become due, it is recommended that.a lease 
_. which has been submitted to you for. cancelation because of the failure: 90°22: 
‘to furnish a. rental bond should be canceled on that ground. ‘The.Com- 23.00": 


oa. missioner of the General Land: Office should. be. instructed that. when _ ls 


. a lease is. actually canceled for this" reason, ‘there j is no ‘debt. due. the oor 


7 - United States, ‘and no account, therefore, should beset: up. against 7: 


ee the former cess looking towards: the collection of this. item. Since, ON 
> the administrative process. is: ‘not always « of the | same length, it would 73 | 


: , = : _tend'to simplify matters if each forfeiture.were to be made effective as - - : 
“of the end of the 30- day notice Period vat, which time e each aes enue: 


Ths ae _ Tease would. become ripe for cancelation. 
~ Approved: Ri eae he tae 7a 
oe “ Osoan L, - dienes 

Pas - Assistant tSeoreary., 
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ee Enero OF MENOMINEE INDIAN MILLS FROM FEDERAL AND ie . 


/ STATE ‘TAXATION, ‘ON SALES oF OLEOMARGARINE 


- Opinion, January 8, 192° 


aa : 4 


Se “MpnoMines. INpran Diutrs—xemenon Frou State Taxarion—Wepenat Taxa: - 


Mewes 


‘TION—FEDERAT, AND STATE LicmNsss.. 


~The Menominee. Indian Mills -are not: subject to Wisconsin | state. statutes’ tine : ff ; os 
"posing a license reqniremient,d and a. | sales* and use. > tax on retail sale of oleo- os ae 


The Federal ploumargavine os raust pe paid on all. i elsamerescins purelinsed ee ting 
“py the commissary of the Menominee Indian Mills: for resale to individual ee See 
employees. : a oe 

"The Menominee Indian Mills” ate not: abject: to. the ‘payment of a | Bederat Bee oa 
“license fee for retail sale of plconareatine. = oe netes oi, PEE. ee ee 


a we Manco, Solicitor: . 


- Indian Mills to sell oleomargarine, several questions have been re- ~ 


In connection. with the desire of ae commissary at ae  Menomiies - 


“ferred to. me for an oe These. questions may. be. formulated as MY 


oS. follows: 


_ LL “Are. the “Menominee ‘tndian: Mills. exempt fron. the provisions of. ‘the. Wiss 


: - Be consin statutes. requiring “the taking: out of a. license. for. the. sale at retail of. ae a : 
ra oleomargarine a and the payment of. a sales and. use tax on oleomargarine sold at: “ 


Siig Reba a 


cn ‘Are’ ‘the ‘Menominee Indian Mills: exempt, from the provisions of: the afk Se Ys 


ae tethal Revenue. Code. requiring - ( a) the payment of a ‘pro rata tax on. oleomar-. rains 


ae a (b) the payment of a license. tax for the sale at retail of oleomargarine: re 


ay Chapter 97, section 42, of the Wisconsin Statutes (1989, 15th edi- : . . 


7 Poe | tion); ‘provides that a person ‘selling: oleomargarine at retail: shall ob- . 
So tain a. State. license at the price of $25 per year and shall pay a sales. ees 
ee or use. tax of 15. cents per pound. on all’ oleomargarine sold by him, | 


' -. This constitutes. a. regular sales tax of the. type dealt with in my a 
; “optnior: of May: 8, 1940, 57 if D. 124; supra, in which I held. that “pur- tee ae 


ae .. . chases made by: Indians on Tidian. reservations are not ‘subject’ to 

oe 7 a eee ‘gales taxes” and that “persons trading with the Indians: On 

’ .., Indian reservations are not: subject to. *. * * -sales tax laws.” A. - 

os ‘similar result, was reached in my opinion of May 31, 1940, 57 I..D. 129; eens 

oe: supra, where I held that.a Wisconsin statute (chs. “443, 518, “Wiscon- m3 | 

. sin Laws: of 1989), placing an occupational: tax-on the sale or other 
oo disposition of tobacco’products and. using: much the same. language : 


as that used ‘in the instant statute, did not apply. to tobacco products. - - 


ve “sold. through. the commissary of the Menominee. Indian Mills to em- st, 
oe _ . ployees for their. personal. use.. For a more detailed analysis of this , 
- >. question, T refer to. the discussions contained i in those two opinions... : ee 


2 (a) Section 2301 of the Internal Revenue’ ‘Code provides fora - | 


a ‘tax of one-fourth of one © cent or 10 cents oF pound, of oleomargarine, ve i . 
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= dopending.o on. oe éelor This tax is Paid by the manufacturer, “Bee: ae 
ee ation. 3331 provides: Gate AN Oe Ray Sh aie i. i \ 
| Phe privilege: existing by provision of law. on “December 1, 1973, or thereafter, a ; : _ 7 
; of purchasing supplies. of goods. imported from foreign. countries: for the use of : i, ce 
~~ the. United. States, duty. free, shall. be extended, under such regulations as the na . - 7 ie 
ig Secretary. may prescribe, to-all, articles of ‘domestic production which are sub- os aa 
ae ject to tax. by" the provisions of this subtitle... 2 + de : eae Thee : 
oe The effect of this provision: would be that olecuiat adie surohased ator” eee 
the use of the. United States could’ be withdrawn tax free from the 
_. manufacturer. The oleomargarine to be purchased by the. commissary = 
ees the Menominee Indian Mills will be ‘resold to: employees. of: the. 0. 
mills... None of it, of. course, will be used. directly i in the operations of 
Lethe mills. ‘The question then is, whether, under these circumstances, Boge 
| 7 Ak. can. be said that the purchases of oleomargarine by, the comm, Eaves 
- 4 are “for the use of the United States.” © fet ee alae 
~. In my opinion of May 31, 1940, 57.1. D. 129, “supra, I cone derest Oe ee 
ae aitndlecr question concerning the Federal tax on sales of gasoline through — ee 
~~ the Menominee Indian Mills. Subtitle (C) of the Internal Revenue. - 
-. Code, in which: provision-is. made for the gasoline tax, contains a. pron. 
~~. vision similar to section 3331 stuted above, namely section 3448, which a a 
ee provides as follows: a ee | Ce Phe eee 
ae “A credit against tax under this chapter, or a petand;, may be allowed: or  piade: : 7 . - : : 
ae to. a manufacturer, pr oducer, or importer;.in the amount of tax paid by him UBl= sf cot 
: “der this chapter. with. ‘respect to the. ‘sale of any. article to’ any .vendee, ‘if the | one 
=.) Inanufacturer, producer, or: importer has in his possession. such evidence as the -)0 7. 
agen! regulations: may. prescribe that. such. article. was, by. aks person, resold for the et ee 
exclusive use of the United States, * * *. : | | 


a ee 


a This provision, tT held, ‘could : serve to exempt at those ‘quantities: = eae 

a of: gasoline purchased: by. the mills. which were used in the operation ._ oe | 

~*. of the mills themselves, but the tax would. have to be: paid on gasoline - - ou 

sold through . the mills’ commissary: to. individual, employees for. their = = 

é private use. On the basis of the Tedsoning set. forth in detail in that. 

ie opinion, re am. constrained to hold. that in. the instant case the: Federal. ea, 
a a oleomargarine tax will have to be paid. on all. oleomargarine purchased oe 


4 by the: commnissary ‘of the mills for resale to individual employees, and. oy 


_: ». that, therefore, none of} it bad be withdrawn tax free from the 1 manu- aes dere 
— facturer. | : 7 hier on a | | 


» (b) In sadition te to. this’ pro ‘vata fax: on oleomargaring, a, : Federal ay 


: | ik 3 in the nature of a license fee i is imposed on persons selling oleomar- cee ses 
garine at retail by. section, 3200 (ey. of the Internal. Revenue. Code. vs 
This section provides for an annual tax of $6 or’$48, depending on. the ca 
—.” eolor of the oleomargarine sold. It is clear that in imposing a. “license oe 
kee fee on. the operations of a. retailer, the Federal Government does 1 not: in- a ore. 
: 5982124581 ge Ge te ee, 





-) 
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a ; tend ¢ to: imipose this: requirement, on itself or ite own , instrumehtalities 2 : 
oe ‘wherever they may engage in such retail operations, “While the sales a 


Ft oOF oleomargarine to employees by the commissary of. the Menominee | 


: a Indian Mills cannot: be considered as governmental. operations, the - : | 
se ee general activity. of the commissary is undoubtedly ; a Government active wee 
eet ity.’ ‘Thus, I held in my. open of May.t 31, 1940, ST I. D. 129, Meikhickes m Te ey ‘ 


Sof. the mills, that, “The management aad suipét'vision a the. mills Se i. i: 


eo 3 = clearly an Indian Service operation.” T also ‘pointed. out that: 


‘The proceeds. from. the operations of. ‘the mills. are not wholly devoted te. per me 


capita: payments but. large sums are used to. carry on: Government functions on — ae) 


re a the Menominee: Reservation which otherwise would. be paid for fr om Government | 

funds, * * *. Bederal usé of the proceeds of. the operations is’ significant no 

a oe determining the application to the operations. of a Federal tax, which reduces pe 
sake such proceeds, although. it might not ‘have such. weight in determining the © apolt: 


| cation of Federal laws: regulating. the method of oper ations. on 


In other words, a clear distinction would: appear to exist. oe B 
pro-rata. tax on oleomargarine to be carried i in the final analysis by the _- 


.--individual. employee who purchases it, and a license fee on the opera- ” 
tions: of. the commissary which would. result in diminishing the over- 
all revenue of the mills. themselves. It should be added chat’ without 
the payment of such a license fee a. retailer would not be permitted to... 


: engage in the sale of. oleomargarine. . There would appear to. be no rea- 


| 7: son for the assumption that the Federal. Government. intended by this — ~ 
ee provision to restrict its own. operations and those‘ of its instrumentali- 


ties. It is, therefore, my conclusion. that the mills may ‘sell oleomar-: ° 
es garine at retail without: the’ ‘payment 4 of the license fee > prescribed. by es 
“section. 3200. (©). : | a ee: | : 
sae Un eae ras _ | 
- Oscar Le. ns : ae : ke eT 
Assistant tSeoretary. Ss ye ee 


ane: _¢ en 
ise i . 


a s ‘BXORANGE 0 OF TIMBER on ‘PARK LANDS FOR PRIVATELY OWNED Do 2 


LANDS: WITHIN THE. BOUNDARIES OF NATIONAL PARKS - 


- Opinion, Tanwary a 19: 4 


. © Teen on Park Lanps—Hxeranar—Srcrrow’ 3 OF THE ‘Aor OF. Maicdee 25, 1916. - ae 
Whether the. Secr etary of the Interior is author ized under. section 3 of. the Act .. es 


- of August 25, -1916; to exchange timber on. park. lands: within. the Olympic Na- 


- tional Park. for privately owned ‘cut-over . lands. within | the boundaries o£ ; i 


eee ne said park. H eld, section 3 of the act ‘of August. 25, 1916, authorizes. the ex- aor 


| on change ‘of timber on park lands for privately owned cut-over’ lands where a 
5 eee ANE. cutting of the timber is found by the Siebel of the. Interior t to be re- 
oe quired for. the id ake set for th in. sald section. i | : 


a os _ oo Seay Sate ee ae 








oe Mancon Solicitors fe 


fs 


ee re oe “EXCHANGE OF TIMBER: FOR. ‘PRIVATE LANDS | MAA Oty 
. eG ee January | ei, 1942 eae ms a [sy Soe ee 


_ My’ opinion has. eos ier as. to whether: tha! Soda e oe the ee 
: Interior 1s authorized. under. section. 3 of: the. act: of August. 25, 1916, 2 


- to enter into an agreement to. exchange timber on. park. lands’ within a 
me a the Olympic National Park for privately owned. cut-over lands within as es 
/ the boundaries of said park when it apperrs that the timber on, the’ Pa 


- park lands i is. isolated and exposed. to windthrow, , thereby causing | seri- . : 2 a . 

_ ous fire hazard as. well as possible-beetle infestation, ‘and the > timber, . 
ee and the’ cut- -over lands to be exchanged have equal value. - te ard aoe 
~~ In-my opinion the Secretary of the. Interior i is s authorized. ti enter oe 
ol into such an agreement. Spt 
‘Section’ of the act of Angust 2 25, 1916 (39 Stat. 336, 16 U. 8 c eo Loa 


». “see. 3), et ovides i in part as. follows: 


rae ‘He. [The Seeretary. of the Interior) may also, ‘upon terms and ean A 
tions td. be fixed by him, sell or dispose. of: timber in those: cases. where. in. his_ eee 
judgment the eutting of such timber is required in order to control the attacks © 
of insects or. diseases: or. otherwise conserye: the Beeety, or: the natural. or histor orie ao 

oe objects. in. any, such park, monument, or reservation. . a ceo See eee ‘en 


: These broad » -provisions authorizing the Secretary of a Tabsroe 1 
“sell or dispose | of timber” upon “terms ‘and. conditions” to be fixed by. 


‘him are by: their’ terms. comprehensive enough to. warrant: any mode: *. : - 
of alienation of such timber and. upon any | terms. and conditions which; 2.0. 
“under the circumstancés of a: given case, may be reasonable. and. apie. eee 
priate.” Cf Op. Atty. Gen., dated: September 29, 1937- (39 Op. Atty... 
Gen. 107), construing. section 5 of the Emergency Relief Appropria- a 
tion Act of 1935: (49 Stat. 115, 118); and. State CL rel. Cross Vi Board’. 
of Land: Commissioners, 50 Wyo. stale 62 PY (2d). 516, a Conse: ere 
quently, unless. restricted by. other statutory provisions, an exchange ae 
of timber required. to be cut for the reasons set forth: 3 in the. statute es 
- for lands of at least: equivalent value i is clearly within the scope of the 3 


a acts This is especially t true when it appears that the land to be. received < 


inthe exchange, as in the instant case, will contribute to the conserva-. 90, 


7 é tion, of the. timber. and: the scenery an the. park. . ‘Moreover, ‘the es = 
oe ‘acquisition by the Secretary of privately owned lands within national Ce 


oe “parks i is in accord with general congressional. policy.” ‘For example; ba 
" _ the act of June 5, 1920 (41 Stat. 917,16 U. S. C. see. 6); provides that: 


The Secretary. of the Interior in his administr ation of the National Park’ eel - oe 


: > qe is authorized, in his discretion, to accept ‘patented. lands, rights- -of-way. over: Ses 


os patented’ lands or other lands,. buildings, or other. property| within the various: | : . on “ 


: _ national. parks. and national monuments, and. moneys which may. be donated ae : oe oe 


oa 7 the purposes: of the: national park. and. monument. system. -: - a ae gee 
ee The only statute which might conceivably restrict tie ear author. ~ ae ee me 
oe ae ay of the. 1916 act is. section 3736 of the Revised, , Statutes, which pro-| S | 

ae es vides t that “No: land shall be parchaeed:6 on: account ot the. > United. | 


# 
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. ve States, except as a re authorizing ae purchase.” The’ Attor- a 
“ney. General has held that section 37386 1s. applicable to sicher gesand. : = 
_ to all acquisitions of estates in realty by the United States fer-which = 


es _ 7 substantial consideration i is paid and that consideration i is not limited ee as 2 
6 eb: money. to. be paid out of the public ‘Treasury - (35 Op. Atty. Gen. aa 


ia 183). But even if the exchange. here contemplated were to be con-. i . 
Mi sidered. a purchase within the meaning. of section 3736, since the ex | 


a _ change i is authorized “by law” to wit, ‘the 1916. act, It cannot reason- a : a 


: 2 ad ably. be said to be. prohibited. by. that section. 


‘In my opinion, ‘therefore, section 3: of the oat of 1916. author ‘the’ ~ 


. > exchange | of timber on. park: lands for. privately owned cut-over lands : me 
within national parks where the cutting of the timber is found nae es 


- the Secretary to. be pea for the Le set forth i in | section 3. 


__Bpproved Caos 
Jom J. Cee i 
Under lahat 


MAINTENANCE AND CONTROL OF STATE AND COUNTY HIGHWAYS a 


_ WITHIN THE BOUNDARIES OF OLYMPIC NATIONAL PARK: 


| Opinion, Fanuary 21, 1912 


Suommrany oF THE Twrenton—Nationar Pan Smevi0E—Nariowat, Paxxs—Jonts- go's 
— “DICTION: OVER HicHWways WITHIN: - : 1 
Cession by: ‘the. State of: Washington py. wee sn deuored | March. 8 1941. (ch. 51, 
ae Laws of. Washington, 1941), of its. jurisdiction over lands included i in Olympic 
ek National Park,- reserving only. right. to serve process and: certain rights of 
| taxation, upon acceptance thereof by. the United States, terminates the right 
oy, 4, SOF duty. of State. and counties to maintain and police. the highways therein: | 
and the Government of the United States will assume exclusive maintenance ~ 


ae Pe and contr. ol. under: br oad. powers of the. Seer etary. of the Interior in ‘relation wine 7 


_ 2. _ to roads in, and approach roads to, national parks under the acts of April9, | 
~ :) 1924 (43 Stat. 90, 16 U. S.C. sec. 8), and January 31, 1931, (46 Stat. 1053, 


2 16 Ui s!.cL secs.8a, 8b), and the encouragement of travel within. the United es 


a aes "States under the act of July. 1940 ca Stat. ee 


eS | ‘Manaot, ‘Solicitor: “2 3 3 - : 
. In connection with the éstablighthent of as Olympic National Park ie 


ee a - in the State of Washington and the cession by the State of Washington ae 


= 60 the United States of its jurisdiction in and over the. lands included . 


oe erie the park, the National Park Service has advised me that it is ade - 
= - ministratively desirable that the State continue to maintain and police > 


: .the 14 miles of State Highway No. 9 which are within the saa ar ia A 
ee and has requested my opinion on the following questions: ie 


1. If'the State's cession of jurisdiction is aceépted by’ the United § States’ Qe 


- has the State retained the right to maintain and aad State Road No. 9 ) within, ie ee 





ee .. -MAIN NTENANCE AND CONTROL OF HIGHWAYS: a eee oo 


cor Tonuary 21, 1942° 


~ — the. area corte by. the cession of jurisdiction, and (b) dave the counties: aso es 
oo retained the right to maintain. and: police’ county roads. within: such. area?” ee 
22. ibe the above-mentioned questions are answered: in ‘the. affirmative, will the, foe ne? 


a ‘Federal Government: have authority to expend’ roads and. trails funds on (ay aoe | oe : : 
\.*. the portions. of the staté and county roads over government lands, and- “(b) on. 2 Maa te 


eee Q portions of. the state. and county: roads. crossing: privately. owned lands? . 


| ¥F or the reasons hereinafter set forth my answer to. the first: question a = a : 7 
a oe as’ in the ness Hence : an answer to the second Mnestion is es 

o2 - necessary. : - ~ : : 
| eConerae by: act of Ti une- 20, 1938. (68 Stat, 1941), established: the nee 


| : os Olympic National Park, and therein provided that. the administration, - : = ie 6 . 
ae. protection. and development of the. park shall be. exercised under the 6 
| 7 direction of the Secr etary of the Interior by the National Park Service Dee 


in accordance with the provisions. of the act: of August 25, 1916, as a 


_ amended. (39 Stat. 535,16 U. S. C. sec. 1, ef seq.). By the ‘provisions. oe 


_of the. last-mentioned act: and. amiendinants thereto the National: Park, - ‘ ; 2 | 
Service is required. to promote and. regulate. the use of. the national 


- parks by such means and measures as. conform to the fundamental. 


~ purpose of the parks, and, is also required, under the direction of the o. 


- Secretary of the Interior, to supervise, manage and control the na-. 
tional parks under the jurisdiction of the Department of the Interior: my 
. By the provisions of the act of April 9, 1924. (43, Stat. 90, 16 U. ‘8. C. on 
- sec, 8), the Secretary of the Tnterior, in his administration of the - 


National: Park Service, is. authorized. to. construct, ‘reconstruct and. “a 
_> Improve roads and trails and. necessary. bridges : in ‘the national parks 7 
-under ° ‘the: jurisdiction. of the Department of the. Interior. - By ‘the ~~" 


provisions of the act of January. 31, 1931 (46. Stat. 1058, 16. U. 82. oe | 


~ sees, 8a, 8b), the Secretary. of the Titerion is. authorized to. designate,“ Pee a 


Be git construct, reconstruct, and improve. national park approach roads. By a : | 7 | 
the act. of July 19, 1940 (54 Stat. iy, the Secretary i is. authorized. one 


ye ‘and. directed, thr ough: the National Park Service, to encourage, pro-. ae 


~ =. mote and. develop travel: within the. United States and to administer ~ fo 


all existing travel pr omotion. funetions of ‘the. Department of Hig 


~ Interior through such service. 


All highways ina national toe “fall within § its axtamnal: oa : As ie oe 
lsh and naturally become subject. to. Federal control unless excluded by Saree 


7 oe the act of Congress. creating the park or reserved. by the State in its ~~. ne 
es cession of. jurisdiction. Robbins v, United. States; 284 Fed. 39; Ce 
ere (on Oee 8). To the same effect are: Colorado v. Toll, 268 U.S. 228 ; ee 

i Opinion of. Solicitor, Department of the Taterior, M 29807, J uly | 28, ae 


“1988; 85 Op. Atty. Gen, 305, 309. | ae 
; The legislature of the State of Washington, be a at (approved Mirch he ee 


. 7. 819 lsat re 51, Laws of f Washington, eee ceded to the «United cece oe 


bart ee ae " oa Sa 
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oe exclusive juutisdigtion: over nthe territory within the exterior ‘bound- - eo : 


ae : aries: of. the Olympic National Park 3 in terms as | follows: 


-Skorow AL ‘Exclusive jur isdiction shall be, and the same. is her eby coiled to the : 


ouhies “United States over. and within all the territory that is. DOW included in that tract. aes . 
aa of land in the State of ‘Washington, set aside for the purposes of,a national. — — 
oe park, and known as. ‘the: Olympic. -National Park; saving, however, to the: said an | 

state, the right to. serve civil and. er imipal ‘pr ocess within: the. limits of the afore- - ; : ae 


: said park, in: suits. or pr osecutions: for or on account, of. rights: acquired, obliga-.-..<: * : 
a tions ‘incurred or crimes. committed. in said state, but outside of said park; and Boga 
» Saving further to- the said. state the right to tax persons and corporations, their Wty 


eis, Y . franchises: and pr operty on the. lands included in: said park: Provided,. however, oe = : ; 7 
: ne “This. jurisdiction shall not vest: -antil the. United, States, through the. proper. offi- a eee : 
i oe cer, notifies the Governor of this state that ‘fey assume police or military} jur is- a ae : 2 


a a diction over said park. | SS eee 
AL State has the right to incorporate recor vablons. ‘and conditions’ i ae: 


ae act of cession ‘of jurisdiction to the United States. which are not. 


inconsistent with the carrying out of the purpose of the acquisition co 


o oh of that jurisdiction by the United States. United States v. Unzeuta, — 2 o 
- 281.0. ‘§. 188; James v. Drawo. Contracting Co., 302 U. S. 184, 146-149. 


| The act of the State i in ceding full jurisdiction ‘to the United States: < - | 
without reservation is sufficient to cede or transfer to the United States 


_ . such interest, jurisdiction. dnd control as the :State arcs over athe. ; 


| — highways in the park... | Robbins Ve United. States, supra. a ae 

. .  -It-will-be observed that there is no reservation by. the State of: any. oo 

h ss highways: or roads of any kind, and no reservation of any ‘right to 
maintain or. control’ any highway’: or. road. Obviously the reserva-. 


“ “tion. of an existing highway. within a ceded area for a. national park 9 « 
would. not necessarily be. inconsistent. with the carrying out: of the 


‘purpose’ of the park. It must. be presumed, therefore, that. the State 


did not intend to reserve any: road rights. | ‘The national parks being | =. 


o - established primarily: for the enjoyment of the general public, aroad: ae 


: system within the parks and approach roads to the parks are absolute. 


oe : necessities, Both the State and: the United States: are interested ee. 


ay - therein. The reservation. on the part of a. State of a highway would : . or 
give the State the right to unmolested-use of that highway. so long as’ ” 


~ such. use did not become repugnant. to its grant or to.the purpose of 


: ep Be: national. park, An this sense it would be tantamount to a eae i 


use (16:-Op. Atty, Gen. 592, 593, 594). ot 
_-¢ There being no’ reservation in the cession ‘act. of the State at ‘Wash- cS 


— ‘ingtos, relating to highways, and, in view of the broad. powers given. pee 


the Secretary of the Interior in elation to the construction, mainte-- : | 
nance and improvement of roads in national parks and approach. roads _ cee Oe: 
| to. national parks, and considering: the necessity and utility of, such re 
: roads for use by the general public in. visiting the’ national parks, it is, 


oe manifest that Congress contemplates, if it accepts the: State’s sur- | ee 


ae 


January 28, 1942 oe 


| _ ea of jurisdiction’ without such: reservation, hak ae ‘National. - 7 
~. ‘Park Service shall assume-exelusive. control and. maintenance of the =. 
. “roads in the Olympic National Park. © Without such’ reservation | Ole 


~~”. the part of.the State of Washington I regard it.as plain that the Fed- 


i. territory by a State contravenes. an obligation. or duty. on. the dens of 


that State to maintain. utilities within that. territory... 


co. Congress. has not. to. date: accepted. the surrender of jurisdiction. by 
the State of “Washington. ° By the bill passed, by the House, H. R 
_ 4886; and now before. the Senate, ane passed* in its. present form, the 


~ United States will assume sole and exclusive jurisdiction over ‘the ter- a 
_ritory” known as the Olympic. National Park with only the reserva- 7 tae 
-/ #ons named in ‘the cession act of the State of Washington, and the. a | 


Secretary of the Interior will be: required: to notify the: Governor of” 


| the State of Washington of the passage and approval of the act.and of” 


the fact that the United States will: assume ED py adicnon over the 
s Apeieds: ie oe ee oP Oe oe Sas 
Sonn, J. Due rege a ee eee 
Under rSereiny. 


"HARRY ie Goss Soa 
Decided January 23, 1942 ee aa 
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. AND AcT OF JPEBRUARY. 24, 1909—Equrraste GRrouNDS—SUPERVISORY ‘ADTHORITY - 


cee _ AND REcULATIONS oF APRIL 22, ,1909—Acr OF DecemBer 29, 1916—PERMANENT 


_ ImprovemunTs—Dry- WELL. 


After. rejection of his proof. for insufficiency. of : parninnent: itapegvementay. en-" 


: oe ; -‘tryman, alleging financial embarr assment, applied to amend. his stock-ratsing 
oe se entry to. comprise: the ‘same. tracts in al. enlarged homestead entry and: an. 
~ ” additional stock-raising. entry: in order: ‘to: obtain. final certificate. to all the 
; : eo desired tracts, without: supplying the deficiency in iniprovements. required for” 
the original entry. Held, that the Secretary’s supervisory. power. does not 


ae - ‘authori ize him to abrogate a provision. of the stock-raising act for the conveD-. 


© ience of an’ entryman’; that this entryman was not entitled. to the statutory’ 
Toei, relief: of amendment prescribed ‘py Rey. Stat. sec.. 2872,. as amended by. 
the act of February: 24, 1909, having made no mistake in the designation of | 


; » the. tracts entered ; that he was. not entitled to. the equitable relief permis: . 


: : . sible under. the supervisory authority of. the. Secretary: and the. regulations. 
a of April: 22, 1909, to prevent unmerited ‘loss’ or: hardship» arising through 


~ ignorance, misinformation or, usound advice. as ito the. lands entered, is. 


ee, tact of March 6, 1942, 56 Stat. 186. (Ba), i aa ate i nea a 


' eral Government. cannot expect the State or any. subdivision thereof = ek : 
gy. maintain: the. highways. in. question. This conclusion. seems self: eee 
ae suggestive - because. surrender of. exclusive jurisdiction. over a given 


ae | Mexonvnat, Acting Assistant Sceretary: ete) ee 8 See ie 
ee ee ™ erry: bs Goss has appealed from:a decigion: of ey Genera Land ae 
ee Office’ holding his final proof on. his stock-raising homestead insuffi- (0 
 .* gient as to improvements by $330 and denying his request for a change gate 
"Gn the character of his entry. Goss. had applied to amend his entry 
2° so that. part. of it would. stand as an: enlarged homestead entry and = 
“the rest as an additional stock- -raising entry. This. change he saidhe® 
cas requested because it would-relieve him of the necessity of. making i 
~ further: expenditures: for the additional improvements required should “oe 8 
_ the whole entry remain under the stock- -raising homestead act. . oe ees 
7 The. following are the ‘pertinent details as to the Goss entry. On aoe 
_. October 9, 1930, Goss, who resides in Phoenix, Arizona, filed applica- 
tion, Phoenix 068969, to make’ original. stock- -raising homestead entry. : 
OS es of 600° acres, about 30 miles north of Phoenix, as follows: ee 
= IM6N, RAE, @& and §. R. M.- “See. 21, BY, SHY | Sec. 97, NWwYy NWy: See: 
ae 20, wh Sswy:; NEY, SW14; SEY NW; NA — SA NEMS Sec. 23,° sae ; 
lar NW: SWY4 NEMA; See. 24, SEY NEY. sates Te , | : 
- These tracts had all been. designated under ihe # Hockraiding. act. as 
~ well as under the. enlarged homestead act, both. designations being - 4 
effective October'12, 1920, and. neither having ever been. revoked. On ae 


fon tae es debts nab “eonsittuting any such equitable ground tor ‘amendment; and that . a 
BS oraae oe i. his: déficiency i in improvements was greater than had. been: calculated, a well, er ty ate 
ate 8 having water. but no equipment to make it. available e peins | considered a dry. ae 


aes well and therefore not.a permanent: ore 


. ae 


V 


. December ‘11, 1930, the register allowed the application. 


-.. On June 9, 1981, ‘Goss applied for a six months’ extension of aa. 
rs  spithin which to sctablish: residence on the entry. On July 10, 1931, 
-. °° the General Land Office. granted the request, extending the. time | 
ee to December i, 1931. . Goss established his residence nine days later, nee 
eek on December 20, 198i. Ae ee 
_- . ‘Final proof was. due’ on. December: 1, 1988, oe was: shot aubriitted 2 
_ ee On January 24, 1936, ‘Goss by sorroborated affidavit asked for an 
ae ~~” extension of eo years ‘within which to make the proof., He alleged ee 
.. that-he had-resided on the land for 11 months from: December - DO 
~ 1981, that he had erected a substantial frame house and had sunk a : eee 
ates 2 well but that he had been. unable to raise any crops because. there Was 
oes no, water available for them. Further, he said that he had suffered . ea 
great financial losses since. allowance: of the entry, that he wasa .. - 
_ -—physician and that’ the prevailing depression had. made it impossible Ce ee 
.. for him to collect’ enough funds to make the necessary improvements oo 
- on the land and. complete his residence. He stated that he would be 
able to do both within two years, should the extension be: granted. 
On July 9, 1936, the General Land Office eranted 2 an. extension foe Pech 
| Pieces i 198%. 20% ee ee ae 


a 450 " DECISIONS OF THE DEPARTMENT OF’ THE INTERIOR. (97% ae 


Say 


a : oe é 


ao ep - HARRY. De. Goss. a fa 2 


og, anwar ~y| 28, 1942" 


er ee, Ont that. dats however, no “proof was: made, - “Reodbdiagly: on vd Janes ee 
cae (ae 26, 1938, ‘ihe’ General Land Office notified Goss that, the statutory eae 
Pe ed period for: submission of: final: proof had. expired and gave him 30.00. 0.) 
days to: show cause why his claim should not be declared for feited and ae 
his entry canceled for noncompliance with the law’s requirements. : One ee ol, 
ee March 83, 1938, Goss. filed notice of intention: to file 3-year proof “on. Se 
hoes 2 a&pril 18, 1938. On. that date he submitted his final proof. This: the. se 
oe register rejected for an. insufficiency. of improvements to: the value Of 
oe . $350 but ‘he advised Goss that. he might request suspension of action 
“on. the proof - for a period not exceeding SIX. months, 1 in order that: he: oe 
ae might place. the ‘necessary improvements. on the land and also give | ee 
el oe evidence of his honorable discharge from the army. : eee 
On May 13, 1938, Goss filed a. copy of his record as a. ety jieutenant ue ee 
- in the Medical Corps and of-his honorable discharge after 1914 months “0 
>“ service but he did not request time for making the required. improve: 
ments as. suggested. by. the. register. Instead, he filed an. application oe 
os tO amend his stock-raising entry. in TL 6 N,, R 45,, to comprise two: 
entries, namely, an enlarged. homestead. entry. ‘embracing 320: of his 
- original 600 acres as. follows: See. 22, Sty NEY; NEY, SW; SEY, 


NW; N% SEY; Sec. 93, Sie NW; and an additional stock- 


raising entry. embr: acing the remaining 280 acres as: follows: Sec. 21, 


EY SE; Sec. 22, WY. SWi4; Sec: 27, NWwy, NW143 Sec. 23, Swi copes a 
or NEW; Sec. 24, SEY NEY. | The tracts thus to be embraced in ‘the:..')~ 
ee proposed enl arged entry are in compact form. but of those 3 in. the pro- 
a posed additional stock-raising entry the two forties 1 in sections 93 and |. e. 
94 are widely separated. not only from each other but. from the five - 
other forties in sections aL and. 22. Those five forties, however, are: wo ee 
, in compact: form. ra ee 
“In support. of ‘this. applenton: Goss: by fama couebornied: Peer — 
. davit said that should the request be granted ‘the. improvements’ . 
-<- awhich he had. already made would be sufficient to entitle him to. obtain. 
~ final: certificate | on both tracts. of land without. inaking any. further Cee 
“ - “Gmprovements. “But: he: feared that. should the. application. be dis- © 
- allowed he would be ‘unable to make the additional improvements, a a 
ee shaving lost. practically: his entire life’ S. savings and being now ‘prac-) aes 
ce taeally:. without resources. He pointed out that had he applied OFige jee 8 
mons mally. for 320° acres. instead - of 600 he could. have. acquired patent Pos 
thereto: merely’ by” residence thereon; that-it. was. the Government’s 
ee policy to: assist ex- -service men who i himself were in’ good faith at- <o 
sar ok tempting to secure ‘patent to a tract: of land; that. the amendment eas 
~-.geught: was a matter between the Government ang himself alone.and © 
. would. injure no third person. He believed that he should have the) 
mee same relief that the ‘Department had previously: accorded to. certain, am, 


. ama ye ie doungere 


J ABR DECISIONS OF THE | DEPARTMENT OF THE INTERIOR, ort. re ae 


Pa tt ages -service men. in similar ncamst dee namely, Ralph ‘Peterson and fo 
oe Timothee Dion. Goss. did not. state under | what law such relief had .. cae 
Ge. been accorded : not under what law. he was s applying 1 for this sinende: * a 

ae On ‘April 18, 1989, the General Land 4 Office sage the: register ‘that, ats 
ae 2 the application. was ‘denied; that applicant had made no error.at the 

Be ie date of. his. original entry and: that his only reason: for desiring the ee 
.", . change was to avoid compliance with the stock-raising homestead law’ 

~.:. in the matter of: improvements. ‘The law called’ for permanent im-.. ..'- 

oe provements of the value of $1.25 per acre, a. total. of $750 on the 600 —*, 
/. caeres in this entry. But. the final proof, the General. Land Office, 
ee . stated, showed. improvements. valued. at only. $490, a deficit of $330. a Q 
=e Dh. register” was therefore instructed | to allow entryman 30 days. ens ie 


apply for suspension. of-action on the final’ ‘proof during a period not 


exceeding: six months within which to. place additional improvements: 
on the entry to the value ie $380. Meantime the final proof would bes». 

~ held for rejection. 3 we 
em, ON May 12,1939, Goss filed or appeal id oagh his: Stioeney on. 
the ground (1) that the decision was contrary: to the past al of a 


_ | the Department ; ‘and (2) that the decision’ was. 


| ae ‘6 ee, ‘harsh, “unjust and. inequitable, inasmuch. as it would impose - upon. itie: oe 


7 te entr ‘yman the duty of placing additional dmaprorements upon the land for. which 


at present. he is unable’ to: pay. = Sie, 


to ‘The appeal. ‘repeated the arguments previously Pade: a on aid ee 
> stressed ‘his financial inability to make the additional improvements. 

_ “It stated that Goss had. a laboratory. i in Phoenix and made X-ray pic- 
_ tures but that there was a lack of business; that Goss was heavily — 


ee 7 indebted for part of his a that he owed about tt, 500 for Due aa 


a , a office rent; and that— 


. While $880 might mean atte: to- the : average. ‘homestead. enfrymian, tt ie a : 
‘much: to. this. claimant, and in fact there is gr ave doubt as to: whether he, if 


= required to ‘put ‘on the improvements, would. be in a position to do SO, . even i - 
S ~ should he make a. reat financial ‘sacr ifice in an 2 attempt, to. secure the money, ~ 


“a necessary therefor. . 


- The ‘appeal further wrod that the ‘Dopirtnant a should” not se nahere 23 


* 7 4 6 a harsh, “hard- boiled” policy but instead should follow that.adopted oy 
oo toward Ralph I. Peterson and’ Timothee Dion, the two ex-service 
applicants mentioned above (Phoenix 056748 and 050883). ‘Their final = 


- proof, like that‘ of Goss, had ‘showed insufficient. stock-raising im= — OM green 


a | i _provements. They: had therefore. applied for the same kind of amend-_ a F | - . 
so iae cmentot entry. as that here requested. and the Department had allowed’ : of 
one. the: amendment. The. appeal ‘also invited attention -to ‘the decision’ iis BL 


| = : amending. the stock- ne rue of J acob Brolama, Phoenix 0662745" 
Pe oe to, an. enlarged homestead. ? | | si 








= rae OE a frame ie gos 2 ABB 
“Bie dhs: ones cos lers aephiteat upon: phat ieee prihciples ane Snare 


Department is to join, appellant i in pronouncing the Land Office deci-_ : oF 
~ sion “harsh, unjust and inequitable” because “it would i impose upon. the >. ee 
~ entryman the duty of placing additional. improvements: upon the land’. sree 
~ for which at present he is unable to pay.” » The General Land. Office, of. : o a 
“course, has” no: authority” to abrogate statutory. requirements because een 


ae s an entryman, 1s. financially: distressed. . Its insistence upon an entry- ae 
* » Iaan’s: ‘observance. ofthe law can be termed “harsh, unjust: and i inequi- 


- table” only if there. are legal: rules. permitting : a aiftsrent course which : . f : =< 
~ the General Land Office arbitrarily. refuses to follow. ; Appellant, a 
-however, ‘does not point. out any such rules: He does not state or-even. 


| Y refer to the legal basis of the alleged unreported precedents., Nor does. — . 


, he cite ‘any. express: authority in. either law or. oy for. the sen _ a 
ae which he requests the. Department to take. 7 a nas 
- These are striking omissions but. in the dircuistanges ties are ont ee 


“to be necessary. . The statutes, departmental regulations. and repor ts de . : ce 
decisions do nothing: to support. appellant’s application. “There is, of! 0). 82s fos 
“course, no doubt as to the propriety of amendment of record claims Aa 

in. certain cases. or.’as to the. Secretary’s S' power. in: regard thereto. aS i es 
""Goiseining: the character ‘of the circumstances in. ‘which. the power ‘ * Pees : 
is to be exer rcised and the sort of evidence to be required regarding the =... 


7 need for its use there have been. numerous decisions and the yegulations — | 


5 oe are clear. In.1921 the Department i in Loyd W ilson, 48 L. D. 380, 381, eet 


gave a summary of. amendment: principles. This was quoted with ve 
ie ‘approval in Pred CG. Barron, 1924, 50 L. D. BOT; and: was as follows: Sah ee 


oe * eit has been long settled. that the Secretary: of ‘the Interior has, irene apn ae 
the exercise of the. power given. by section 441-of the Revised Statutes. to supervise. 
_ the Government's: business. relating to: public. lands, the inherent. or: incidental a pv a 
power to. sanction in: his” ‘diseretion, the” amendment. of entries of any kind’ on oe 
~ equitable. grounds,. and for. the purposes not only: of correcting mistakes. but tos. 3s 


- prevent. unmerited loss or hardship on the part. of the: entryman, and it-is: well = es . E : 
settled that he has’ that: power ‘independent of any statute specifically authoriz- oo 
ing such. amendments, “William A. ‘Calderhead : ‘(86 L. D., 446), paragraph 10,of © 


instructions of April 22; 1909 (37 I: D., 655, 657)... And it-has been repeatedly ~~ <“e 


held. that that power should be liber ally. exercised and not abridged, particularly gee, 
by: technical rules or in’ “eases. ‘where entries: have been. made, as” in this case, re ee 
through. misinformation — given. entrymen, or for similar reasons. -Crail: : Wiley 2s 


@B L. D., 429), Samuel Meek. (18 L. D. (218), Josiah Cox: (QT Le. D; , 889). 


In the : same case the Department also. pointed out that while ae - ee ae 
“were statutes ? expressly providing - for. amendment of entries i in cer tain ae 
| _cireumstances ‘those statutes had. been enacted. not forthe purpose of = | | 
taking: away by implication: or: otherwise the Secretary’ s inherent: 
= Power but. for’ the purpose. of taking away his- discretion and making. oe : 


“Ror: an early 1 list of such statutes: ‘see » Christoph Nitsonka, c L. D. 155, 156 5 case). 


oe ae 


SS ise a - Ee te ry Lo - fe Eg eee 
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sve : ~ a x 


ie oe : Srhanidaent: mandatory 1 upon ‘him 3 in ie circumstances specied: ‘As. ets 
es on instance it mentioned: section 2372 of the Revised Statutes. ‘This » ate 

oe ee, i: had. originated i in the act of May 94... 1824. (4) Stat. 31), but had been ~ Ae is 
“amended by” the act’ of Say ayer vie 2, 1909 asa Stat. cae to read an CBee: 


a a ‘ follows: 


‘Sue, 9372. ‘In all cases where « an enary.: seccHon, or ication, has beén- or aa 7 


ne her eafter be. made of a tract of land not. intended to be entered, the entryman, re iar : 
~ ..~ selector, or locator, or, in case of his, death, his legal representatives, or, when 22 ee 
“the claim. is by jaw tr. ansfer able, his or their 40 ansferees, may, in any case coming u - ie be 


s within the provisions of this section, file his or their affidavit, with such additional 7 - é 
| evidence as -can be procured showing: the. mistake as. to the numbers of the tract: 


ie intended to be entered. and that every reasonable precaution and exertion was — ae 


7 - “cused: to. avoid the . error, with the register and receiver of the. land district. in vy 
7 which. such. tract of, land is. situate, who: should transmit: the evidence submitted | : 


"49 them, in each case, together with: their written opinion both as to. the 


rae F existence of the mistake’ and the cr edibility: of every person. testifying. ther eto, to. 


ae: -. the’ Commissioner of the General Land Office, who-if he be entirely: satisfied that a re 


_. the mistake has been made. and that every reasonable precaution. and. ‘exertion - 


: my has been made: to. avoid it, is authorized to change the entry and’ transfer. the pay- - Pe a 


“ment from the tract erroneously entered to that intended. to be entered, if the — 
same has, not been disposed of and: is subject to entr y; or, ‘if. not subject to entry, 


oe then. te. any. other tract liable to’ such entry, selection; or location; but the oath ~~ 


| of the person. ‘interested shall in no, case be deemed sufficient, in thie absence of 
ae other ¢orrobor ‘ating testimony, . to authorize, such’ change of entry, 1 nor shall Vany-- oe 


| : ae her ein contained aff ect the right of third Persone: © ae 3 
The General Land Office instructions, or regulations, or ‘April 29, : 


oo : 1909 (37. L. D. 655, 657), cited in.the passage above quoted from the. - ee 


Wilson case, set forth the rules governing consideration of applica- 


tions to amend entries, selections, or locations under section 2372, Re- 


o vised ‘Statutes,. as thus amended. ‘They. also. stated in. paragraph 10 on 

aa that: in certain cases the Department. would allow. amendment: under’ eae 

the supervisory. authority of the ae; The elenguage < of para: an 
te graph 10 was as follows: es 


~The: act. in. terms provides for: arnendment in. all; cases. ‘where: an ‘entry, ue oe 
tion, or location has. been. or shall hereafter be made of a tract of land not in- 


ee - -_ tended ‘to. be entered, and: therefore, perhaps, if strictly constr vied, pr ovides. for nf | 
fe amendment only: in cases: “where there has: been a mistake in description or pee 


is “numbers. of the land originally intended to be entered. However, under. the ~ 
ve" supervisory authority of the Secretary of the Interior, the. ‘Department will allow 


cs ay amendments’ of entries made under laws which require settlement, cultivation, ao 


or improvement of. the land entered in -cases where, through no: fault of. the en- | 


ce tryman, the land is found to be.so unsuitable for the purpose for which it: was - se 
entered: as to make the completion of the. entry. impracticable if not. impossible. _ 


. In such cases at least one legal subdivision, approximating: 40 acres in.area, of — Ea 

_ | the land embraced in the. original. entry shall be retained, and. the. tracts: included * a 
so» py way of amendment: must. be. contiguous: thereto. ‘Furthermore, in such cases 

— and. as al assurance. of good faith, the application to amend must be filed. within 


-. one “year from date of. ane original ene ‘Applications: for such amendments | 


* 


wee a f her 


“as: the. same are: applicable. A supplemental. affidavit should also: be furnished, 
at. necessary, to ‘show. the. facts. . : a oe | 


“These 1909 instructions were dacesaded by Gale No. 493, “sadied: dete 
| by the General Land Office on July 10, 1915 (44.L, D.181). ‘These new - oe 
a “s ‘tTegulations. contained & new. introductéry. paragraph | declaring elie 


terms, the. — sources. of authority, for ‘amendment, This read: as, 

noe ae pur pose of governing the ‘adininist ation of ae provisions of this Seite 
aute and-to. define the circumstances under which. amendments of. entries will be» 
- granted pursuant to its provisions, or by. virtue of the. authority. of: the depart- 


ae" “ment. to recognize and establish rights and equities not strictly within the pur ie oo. 
 wiew and contenplanen: oF such statute, the following rules are » Proded and. 
will be followed > - [Italics supplied.]. 7 7 7 oe ee 


. Further, ae new Steer revised. the 1909 version n of | par wragraph 


10 as. follows i In paragraphs 10 and 12: 


10. ‘The statute to which the: foregoing regiilations iestor does not, Bie ‘terins, 


- provide’ for. amendment of ‘an entry, selection, or location’ for: the purpose: of. 


corr ecting any err or. other. ‘than. such as ‘affects: and pertains. to the description oe, | 


of the lands. euter ed. and. intended to be: entered. Nevertheless, in the: exercise . 


- of its equitable power and. authority, the department will grant’ amendment of. 
/ ane entry; made for the purpose of. securing a home upon: the public. lands, or 


for the purpose of effecting reclamation. in accordance. with . the provisions: of. 
the desert. land | law, in any case. where it is satisfactorily. shown. ‘that,. through 
no fault or: neglect: of the entryman, the Jand embraced by his. ‘entry is so far 
_ unfit, for, or ‘insusceptible ‘of,. occupancy, | cultivation, or. irrigation, as. to render 
it practically HORE to perform the vequirements of the law. ther eon. 


feo iP Applications for amendment. presented pursuant ‘to. rule. 10. will. ‘not. be. 
gr anted, except where at least one leg al subdivision of: the lands originally entered: 
is retained in the amended entry, and: any such. application. must: be. submitted 


- within one. year next after discovery by the entr yman of the existence: of the condi- - | 


tions relied. upon as entitling him to: the relief he seeks, or within one. year succeed- 
ing the date on which, by the exer cise of: reasonable: ‘diligence, the ‘existence. of . . 


x such. conditions might haye been. discovered : 52. 3 Applications. for. such. 


amendments may be. made under the. rules given. above and on. the. prescribed 


form, in-so. far. as the same are applicable. A Supplemental t affidavit should also - fe ae 


be furnished, it necessary, to show the facts. 


The doctrine of amendment. aS thus permitted is Basieally a purely 
> equitable one and cannot be insisted ‘upon as a matter of abstract-right.. 
The power - has. been exercised in a manner analogous to the practice — 
Sot courts of equity in granting relief in cases-of accident and mistake . 
in the ‘making of contracts. The essential ground for relief from the — 
" consequenice of mistake iS that. because ‘of an erroneous impression, 
arising from incérrect, information. as to existing facts, whether that. 
be, attributable: to ignorance or to misinformation, an ‘entryman acting 


4 . - 


oy -_ og eek ae “January 23, 1918 7s oe ee : ee. 


- may: ne made under the. rules given above, and: on. , the pl scribed: form in’ SO far . 


See 456 oD “DECISIONS: oF. THE ‘DEPARTMENT oF. THE! INTERIOR BTL D. 7 ee 


ss i in. 1 good. faith hais be Renee to ‘act: in.a manner. different. oe that : . a 
ee which a correct impression. would have led him to adopt. and thus. has ees 
~~". been misled to his ‘prejudice. ‘In such cases the act done is‘ not prop- . 


: : a Fi erly his deliberate act and he1 is equitably, entitled. to- -be relieved of the a 
hae consequences in’ ‘so. far. as.is compatible with: the rights. of innocent oi 


ao : . 176, 7 oi 


"third parties. Green Piggott, 1906, 34 L. D. 873,574; William A, 


- Calderhead, 1908, 86:L. D. 446, 448; Charles Carson, 1903, aol. oa 2 


“The ic of srenane bing! edule, ‘its Sprleacon a neces- : 


rae sarily depends. upon: the circumstances and merits of each case. “The. oe 
- Department has been’ unwilling to try to: establish a: hard and fast ~~ | 
> tule whereby. to determine allowance or rejection and has applied the | 
~~" doctrine liberally but it insists thatthe supporting equities be clearly ae 
fee established in each case, Green Piggott, supra; Crail Wiley, 1885;. 0 2. 
8. L..D. 429, 480; Christoph Nitschka, 1888, 7 L. D. 155, 163; Samuel Seas 


tee se Meck, 1894, 18 L. D. 218, 214; Josiah Con, 1898, 27 L. D.. 389, 390... ties 
oo Tt is ‘lear that the application of Goss meets none. of the conditions oe he 
i the rules stated. Goss is not seeking: to be relieved fromthe conse? . 
oe quences of any mistake recognized as equitable ground: foramondment 7°. 
: > but i is trying to avoid the consequences of his own deliberate act be- 


“0 cause they are’ inconvenient. : He does not allege that he has been mis-" ee 
<.- Jed to his prejudice by ignorance, ‘misinformation or- unsound advice ; aa 
by any mistake as to the designation ‘of the tracts which he intended. ae 
os ‘to enter or by any ‘ill-founded opinion as to their suitability for stock aie a 
es iors raising purposes, - ‘The only. circumstances. which, according to his . a : 
.. frank statement, make: his compliance with: the. act oF aumeuly. and 3 oe ee 


ne 2 doubtful accomplishment are his debts. oe ae Die. 
| - Having had considerable, experience with Een eniries’ babwean Bae oes 


ce ae ; a 1920 and 1935, Goss. was not. uninformed as. to. public land matters, ne ar 
Re gate ‘Tn applying for a stock- -raising homestead in 1930 he: presumably. aoe 
. knew better than most, applicants what that entailed. He selected, 15°. 


o designated forties, lived on.them for the requisite time, a period con- : 


"siderably shortened by the fact of his military service, and finally: pa 
. offered a much’ delayed final proof, all without. ever alleging either... 
_ desire | or necessity. for any change 1 in his original plans. ‘But when? 
ery bys. proof i is rejected for insufficient permanent improvements and his 
tS debts make it difficult. for him to complete them he requests a-purely are 
os formal change in the name and character of the entry whereby he may = 


| : ‘keep all the tracts Stiginally entered and obtain pene to them ave ‘ m . : 
ae out spending another. dollar. Pare 
+ Such a change for such reasons. is nee £ contemplated by ae i of: bat 


oe amendiment: described. ‘To. grant: the request. would not. apply an ee - 


. e. ; equitable principle. on. the basis of Squitable grounds; ib would d abrogate - : : | as 


ees eS Oo a BEAR E6088. oe ‘s oS ae oS 


- January 23. 1942. 


ce a a provision ot ihe stock. raising act: for. the convenience of the entry- ey 
eo _ man. The Secretary’ S supervisory: powers do. not. authorize him thus - eee 
7 = ‘i to nullity a. law and there. can be no’ valid precedent for an opposite: .. oat 
“- @oriclusion. The ‘General Land Office was therefore ‘shtarely: oo oo 


7 in denying the application to. amend, » ee ei eee 
oo” As for the unreported | decisions. ited | ‘as ‘granting Gaedaeat: i eo 


| "he same kind as that here sought and in similar circumstances and. , aa a 


as therefore controlling the instant case, there j is no reason for analysis foe ee 


Lae of them. here since all applications for amendment are to be consider ed. * ae 


-. on the basis of their. individual facts and merits and since nothing — oe a 


: ae whatever i in the Goss case ‘brings it ‘within the purview of amendment.» — . ia | 
rules. It may | however be said that if the cases cited, present : no facts. 6 


: i distinguishing them from those narrated here or bringing them ‘under’ a : 
the recognized rules’ of amendment, the decisions’ reached 1k } them." aang 
oy: must. be’ deemed to have been ‘uunsoiind, bar Gee Gye. as 


As concerns the decision aS to the cnc entry, the General Land 2 


: od Office had no course. but. to reject. the final proof... In all. the circum: 7 : | 


stancés its offer to suspend action on the proof. for a time to enable” oe 


: entryman to make additional improvements, ‘should he express a desire 


to do so, was exceedingly liberal. The’ register had. pronounced the p 
| insufficiency . in improvements to be: $350 and the office made it $330. - ee 
_. But upon scrutiny of the record the. Department. finds both figures too...” 


‘small. « In lieu of cultivation the stock-raising act, requires permanent, ie 


improvements tending. to- increase the value: of the land’ for stock-. — 
“raising purposes to the value of $1.25 per acre. The act also requires’ 


residence and: a habitable house on the land but it. does not credit. the : 


-. house as among the permanent improvements described. Accordingly,. : : uo 


3 “upon an. entry: of 600. acres there. 1 must’ ‘Be. se a ea worth on 50 7 


vo exclusive of the house. 


et ‘But the final prone testifies to. ‘improvements worth only. w820 Os . a . 
ek A house: on ‘Seb: 27, NWYN eee ee $200 sie ay mas 


“oS ‘Clearing, one acre, around the: ROUSE. ee, 20.- ee 


“83. | “well, 400° feet deep, has water, (no’ equipment with well 
- and have. not brought water: to surface).’ i - Location: 


es o _ “Don’ t know except that it is omthis land s omewhere, oe 400 : oe 





“Total” ot ee een oe Lee ~ 9020 eae 


This showing would be short by. $130. even. if all. its items were Eo: te 


| . 1 eouliore Stara improvements. But 1 in the first oe nelthe, iy | of 
Gee above stated an the well becsiinse 4 in its present condison it in no: way —o oe 


re, tends to increase e the value of the land for toc rae | ee The . e _ 
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oe ees well may. ado have sinter: although: he final proof cums Ae ade aa 
ee Cate whether in practical quantity, but until the water.is made available Ae eisai 
_.... for use on the land. in reasonable quantity the unequipped well can be are 
‘\.” - considered no better than a dry well, which in land office practice: isnot 
~. counted a permanent improvement. ‘In the second place it is question- =. 
“ 7 ; able whether credit. can. ‘be given ‘for the clearing: around the house. ~ ae : 
oo his undoubtedly i increases the value of the’house’site but whether if 
7 eS -- tends to increase the value of the ontry, for stock-raising PuEpOee re eee 
. "mains to be determined. - val - 


In these’ circumstances, a cont of at least, $600" ae be deaveiea 


one from the showing, $200. ior the house, $400 for the well: Hence, even oe 
4 af credit. of $20. may properly. be given for the clearing, the showing - , 
| --roust be considered short not, by. $330 but by. $730. Of course, should. 
... ‘the well be brought i in, ‘both its cost to date. and the cost. of the equip- — 
~ment could be credited to the ‘permanent impr ovements account. ML PHP in 
_. that case the deficiency would be either $330 or $350 less the costofcom- ~ = 
ie pleting the well, the amount of the minuend depending upon whether 
.. the cleari ing, pee the house:be determined to be a permanent im- 
~~ provement. On.the other hand, if the’water.in the well be inadequate. -_ 
> and not worth the cost of further- ‘development, the well’s cost to date — 
must remain without credit.’ In that event other i improvement ts to the | 
- value of either $730. or $750 would have to be added. But whatever — 
the deficiency may prove to be on either of the pases: described it must 
be supplied i in. full if the entryman wishes. to pare his. eis and . i 


obtain patent, to his original entry of. 600 acres.: 


oe 


7 oS The: Department, however, can properly allow entryman to. art oe 

bale a different course. It. can permit him. to. reduce. his original stocks.’ 

— | raising entry to one of 320 acres 10 compact form. and. to relingitish © are 
the remaining 280 acres. TED: value of the required. improvements . a oe 
on 820 acres is. only $400, a sum which the entryman alleges he has _ ae 

i already expended on the incomplete well. If ‘therefore he’ retain. in. 7 es 

his diminished entry both the NWwy NW, of. Sec. 27, on which the- oo: 
oe house. stands, and the undesignated tract which is the site of the un-. . “ 
ie finished. well, he can meet the requirements of the. law either by bring- ae : 
ing it the well in a manner entir ely satisfactory to the General Land oa 

| Roe Office or by placing | other improvements to the value of $400 on. a the ; on 
~~ diminished entry. oe aye 

eS The, decision: of the. Gar Land Office § is uodifed 3 in rageoedanes ae 

ae } s with the views above. expressed and the Commissioner ‘will give Ap- a, - 
one g pellant ‘B reasonable time within which to make: the application es ee, veeee 

er Droprate & to the course > which he may decide to adept eee 


Mu oaited. 





nie ‘Pumnro Rrco—_Ovricmas Vacation Leave—Narven ¢ OF > PRivineen, 





“RIGHT OF FORMER OFFICER. TO ANNUAL LEAVE | De “ 


; gH 70) ) ANNUAL LEAVE EARNED AS FORMER OFFICER OF. 
e : GOVERNMENT OF PUERTO RICO . 


- Opinion, Fee wary 2, 192 


~Puznro Rico—Onrrcers—Vacarion Lave —AUTiCoRTeY TO. Grane, Ge 


Authority for granting leaves. of. absence to persons employed | in the Goyern:: as ae . 
ment of: ‘Ruerto’ Rico is contained in Civil Ser vice Rule XXKIX, ‘promulgated: ae 


yee - by the Puer to Rico Civil Service Commission under.the: provisions of section Poe 


Os .. 10° (11) of an. act ‘passed by- the Puerto. Rico legislature on May. ‘11,1981. 


om ‘Since the supreme executive power “of: Puer to Rico is vested by its Organic © +: = = 7 2 
| Actin, the Governor, applications for leave by a former officer’ of the: Gov-. - og : 
de ernment of Puerto, ,Rico should be ‘presented: for appropriate. consideration: : ee he 


| by the. Gover nor. 


The granting of-vacation leave under Rule XXXIX is discretionary. with: ‘the re ee 
>. officers in‘ whom it is vested., It is not an ‘inherent right of an employee. - 
iio Such leave may be earned | at the rate. of two and. one-half days- (Sundays Soe as : 
a _ and - legal holidays. included) for each month of employment: under. the 24. Ce 

Insular. Government. An employee may ppstone the taking: of the leave So 


and allow. it: to acctinulate. 


ie ed Granam, Assistant Solicitor: 


- Reference is wiade to your First Assistant ‘Secretary: ee ee 


eee ae of December. 11,1941, with which you. transmitted a letter dated De 


es ~~ cember 4,-1941, addressed to the Governor of Puerto Rico by the Di- i he : 
eee “rector: of the Division. of Territories and Island. Possessions. © You So 
: ee request an opinion as to: whether the Director is entitled. to. payment fae 


for vacation leave accumulated. while serving’ as a. Presidential ap- Ne 7 
a -pointee in. the Government of Puerto ‘Rico, first as. s Auditor,a and: ae Y ae 


: e as Governor. 


“Tb is. my. opinion that while ¢ no recat objection ¢ exists to the dling fot Seeds 
an “application. for leave allowance earned but. not. taken, the final oe 
ee: authority. to. approve such: an ‘application lies with the sens execu Pea Si 
ae _ tive officers of Puerto Rico. et ae ee 
. Author ity for the granting of leave of rene to persons employed bs ne. 


9 ea the Government. of Puerto Rico is contained in. Civil Service Rule 


| _ MRT promulgated by the Puerto Rico Civil Service Commission wore 


under the. provisions of section 10 (11) of an act passed by the Puerto. Pee 
Rico legislature. on May 11, 1981, titled : “To create the Porto ‘Rico eo 
oy Civil Service Commission. and outline its duties and functions; to regu~ Ree es 
_ late and improve. the. civil service of Puerto Rico; to. repeal be. civil are 
service act approved March 14, 1907, as amended, and for other puts hes 


ee : oO p oges.”” The pertinent. sections of Rule XXXIX areas follows: 


Leave of absence, with. pay may. be granted by the. administr ative heads of ae 


ya vee the several departments, and, of the other ‘public: services of the Insular Gov- a ad 


_ 5982124532 


2 e 


“ernment of. Puerto Rico, when not inconsistent with, ‘the. needs. of. ‘the , dervien os 
to any. assistant, chief: of. bureau,, clerk:-or » other employee. employed - in’ their 7 ori 
— respective branches, of the: public. service of Puerto pee) can as eororiden in. : 

, . Section 8, subject to the following conditions:: or. 
(1) “Vacation leave —For a period of not - to. hoaceed two ‘fod’ onsale ‘anys am ties 
~ (Sundays atid legal holidays.included) for each month.of employment.under the = 
Insular Government, vacation: leave may’ -be granted, but an employee Pian ‘post- 

- pone. the aa of the leave. and allow it to accumulate ; i a - [talies ue 


~ supplied, J." 


(8) Toe of absence under ‘the provisions oft this ee shall be discretionary as 
. ‘ah: the officers in whom is vested the. power of granting: such leave, and itis not. 


an inherent right of an employee, except in cases of ‘illness or physical impedi- 


| 460 "DECISIONS ‘OF THE DEPARTMENT or” THE INTERIOR “(88 Ls D. De ~ 


- ment, Leave of: absence shall not be granted to an -employee when, in the opinion — 


of. the officer in ‘whom is vested. the power to grant such leave, ‘the absencé of such - - 
‘employee would. ‘seriously embarrass. the work of the: office’ in which he is. em- . . 
_ ployed, or interfere As ‘the. Broper ‘conduct of the public: service. _ [Italics Biss 


_ Suipplted. A 


The foregoing Rule suggests: yea! questions i in eoniscion: an the”: ee 


“instant application. _.First, while thie Rule-in terms refers: only to the. . - 
granting, by the “heads of pach of the several departments,” of: leaves 2 


"of absence “to any assistant, chief of bureau, clerk or other employee,” 


~ and does not specifically mention the Governor, it is to be presumed 4 i 
the absence of any other provision: that the’ executive officers of the. | 
Insular Government a are to be r egarded. as entitled to the benefits of the | 


- Rules. 


Secondly, « assuming: thie to. be ie the: question ’ ‘arises aather ‘the ae ba 


- Director, by leaving the service of the Insular Government, has for-- 


feited any right to the leave allowance earned but not taken’ The | 
_ Rules ‘are: silent. on this. point. and it: is to. be noted that. leave Oreo: 
a absence in any event-is “discretionary: with the officers in whom-is 
vested the. power ‘of granting such leave,” and that it is not an “inherent ae 
_right.”.In the absence of an express provision for forfeiture. upon’ 

| separation from. the service, therefore, it would seem reasonable. toe : 
_ suggest that authority for the exercise of the discretion continues after: Ee aoe ae 


_ the separation of the employee. 


- Thirdly, the question of the officer “in. eae 1s eed he power ‘of oa: | 
granting such leave” in this particular case arises. Jf it be correct to. x 
assume that-there is discretionary. authority in someone to approvea: x 
leave application by one who formerly occupied the offices of Auditor. 
and Governor, but who now is separated from the Insular Government, re. 
it would seem’ appropriate that that discretion be. exercised bY the oo 


coer Governor. | 


_. Before concluding, ae ehould: is made to ection 15 Gh ee oe 
_ Organic Act, of Puerto’ Rico. (act: of March 2, 1917, 89 Stat. 956, 48 a 

— ULS.C: sees. 731, é seq.) 5 which authorizes the Treasurer of. Puerto. are 

Rico to disburse public, funds, Bie accordance: ee law, « or warrants — oe 


~ | 
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| February. 18, “1942 = : oy a 


aoe ignad byt the ‘Anditot and countersigned by: the: Governsr.* ‘Section ee 
“a 20 of the Organic Act. authorizes. the. Auditor. to— Ne a = oe 
= : ae + aes -exdmine, adjust, ‘decide, audit, and: settle. all: ‘acecunts: and: claims | ae “ 
a3 per taining to the revenue and receipts fr om whatever ‘source of the. gover nment of aoe cae 
et Puerto, Rico and ‘of the. municipal, funds derived from bond issues } and: he shall hee eae 

examine, audit, and’ settle, in accordance with law.and administrative regulations, eee a 

=. 4. all expenditures of funds and: proper ty pertaining to or held in. tr ust oe the OVS oe ge 
oe ernment of Puerto Rico, or: the, municipalities or dependencies. thereof. aay oe ~ 

Y Tn conclusion, itis my opinion that, while the reasoning: embodied’ Py oe 
a a the foregoing discussion would. justify favorable action by.the pres- a ae 
ee ent: Governor and Auditor on the application of the Director, thes 3. 
ce Department has no authority to take administrative action on itvand. 8-220 
that: it. should. be presented. to. the Governor, in: -whom: the supreme = ee . 

on executive. power of Puerto Rico is vested by section. 12 of the Organic aed 
é ion, Ah, ua ‘for a i cine consideration nes him and byt the Auditor. a oe 


"ABORIGINAL, FISHING RIGHTS IN ALASKA 


“Opinion, February 18, 1942 


- 


ee ATASKAN Natrvis—Awonrorn at, Fispiné RigHTs, 


| - Aboriginal. occupancy of. particular areas of water or ssapiaveed Tand. eates nae Ys aye 
Tegal rights which, unless they have been extinguished, the. epaenett iB ie ete 


bound to. recognize. 


° Sack rights : were. not - extinguished by Russian ‘sovereignty or action taken ee 


-_ thereunder. at a 


eae Such rights. have. not. een, extinguishea by. the sovereignty: ‘of. the: “United Pee 

s States or by. any treaty, act of Congr ess, or administrative action thereunder. ee ae 

gee With respect to areas which may be shown to have been subject to,aboriginal 
3 = 2 occupancy, 7 regulations permitting: control by non-Indians ‘would be “unaye ee 


thorized and illegal. i ae ee ee 


ree _ Maxoot, Solicitor: . : — 


. My opinion | has been. cavitedc on. ae question: 


Whether Indians of. Alaska. have aily fishing rights® which are. violated ae ee 
a, trol of. particular trap sites by non-Indians under, departmental regulations, cand Lae Se a 
a oe ‘whether such. I ights require or justify the closing down of certain trap sites or the | we | 
a eee allocation of trap sites. to Indian ‘groups. or. other remedial ¢ action by the. e Secre- a 


tary. of the Interior. 


- Tam of the opinion that chia question inust: be answered 3 in. ‘the ate a : 

5: ve firmative: The nature. and: the extent of the. right, so affirmed are .. oe vn 
a ‘delineated. more precisely by the materials to ‘whieh. we > must turn in es 

is order to determine the val lidity of this right... | eA os 

Pekar “The principles ‘ ‘governing the recognition oe aboriginal’ BOR ars . 

oe "sights a are eee, set oe in. the ep mon: of the Supreme Court: re- ni ea 


ee 462 © _ DECISIONS OF THE DEPARTMENT. “OF. THE. INTERIOR 1871, re - 


< i : : cently Pete in the Walapaé case ( r he United States O f America, ae aa 
ee Guardian of the Indians of the Tribe of Hualpai i in the State-of Ari- oe 
-» gonav, Santa Fe Pacific Railroad Company, 314 U.S. 339 (1941)). =O ane 


this opinion: the Supreme Court made it clear. (a) that aboriginal oc- 


land. | 


_ in the same sense that use of uplands by an Indian tribe for agriculture, 
hunting, or seed- gathering, to the exclusion of other tribes, is con- 


_ sidered as ovenpancy: In. the. aap e case and 3 numerous other Cases ° 

therein cited. ee. | | 

Without attempting at ae time to mate out the aalies hae ex: 
tent of particular | Indian claims, we may note that. available informa-’ 

_ tion shows that the Indians. clearly recognized, inter. SE, private and. ~ 
‘exclusive rights to take fish in designated waters. A memorandum, - 

~ submitted by Mr. Paul W. Gordon, then: Director of Education for» 

. Alaska, approved by the Commissioner of Indian Affairs. on June 8. - 
1984, describes the Indian concept: of fishing rights | in 1 the following 


res terms: 


But perhaps yen more important) since ; thetr- ‘life was pased Nance on. n the oe. 


* salmon. eatch, the natives. of southeastern Alaska had aw ell defined . recognition 


~ 


 eupancy. -establishes: rights of possession 5 (b) that this policy extends. 
0. to “land.under the prior sovereignty of the various European nations”;-. 0°. 
os (ey that.a tribal: right: of occupancy, need not’ be based upon a treaty, as 
-. statute, or other formal Government action; and: (d) that extinguish- 7 
~ .. ment of tribal occupancy rights may not be inferred from general legis- 
~~ lation that does not. refer specifically to Indian rights or from ad- 
°°. ministrative action. taken. under. such. legislation, even though ‘such, ~ on 
oe administrative action may in. fact interfere. with the full enjoyment of es 
>. such: possessory - rights, ‘Each of these principles is relevant to the . — 
claimed. Indian ‘occupancy. rights i in. Alaskan waters, and submereri: - 


oa Unde: the Peas piineipiée ‘the: fiat Gaetan that arises is 
“whether the use of. waters.or submerged lands by Alaskan natives was 
~- of such a character that it can be- considered: a’ continuous occupancy, ~ 


—-: of the rights of individuals and families to the use of .certain streams, channels | 
"and ocean areas for fish taking. “These locations ‘were honored just as faithfully 
cs : as. if the sites were. patented and recorded. with a clerk of records. | ‘This system ETS a 1 
etre) may be seen still operating'on the Kuskokwim where without. recourse to written. aes 
ce records, but. with great fidelity to ‘the dictates of custom, enforced: DY: unwritten : ee 

nog community decrees fish net locations are consider ed 2 as s belonging to.a cer tain per- a 
egos subject. to disposal by deed: or testament. o eat i oe 


aa Although the natives of Alaska did not. Sater, ie aaa I trshties: eae | 
one with. the United. States, such treaties are not. essential to the. mainte. 
i. lance of rights based. upon aboriginal occupancy. As the Supreme. ee 
ce ~. Court said i in United States v. Winans, 198:U. S. 871 (1905), “the treaty —_ = 
ee “owas. not a grant of: rights. to the Indians, but a grant | of rights from: ae 
vee Le reservation of Enoee not: agate - os At ae 381, ae ote un- | oe ee 
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ae ie the one which: natives enj joyed from time aaienonal in ene ee 


. and submerged lands of Alaska have. been modified: under Russian é Ce, 
or “Artericain sovereignty, it must be. held that the aboriginal rights of. ve oi 

‘the Indians continue in effect.” Such’ was the advice given 1 by. the At- ae 
x ers General i in 1 Op. Atty. Gen. 465 (1821) + ete se 


ae a 2 “The. practical. admission of the: Huropean conquer ors of this: aes me 


o> indie it unnecessary. for us to’ speculate on the.extent of. that. right which © Ce 
a’ they: might. have ‘asserted. from conquest: and: ‘from. the ‘migratory habits” ANG Se 


‘hunter state of its aboriginal occupants. (See the authorities cited in Fletcher. *° 7 


oe and Peek, 6 Cranch. 121.) “The conquerors. have never claimed more-than the... a3 

7 wh exclusive right. of purchase from, the. ‘Indians, and. the. right of ‘succession. to. Bo TS ead 
“tribe. which shall have removed ‘yoluntarily;, or become extinguished by death. i ad 
-. . So long as a ‘tribe exists and remains in possession. of its lands, its title and =) 


. ~ possession. are sovereign and exclusive ; and there exists no authority to _enter foe : 

upon their lands, for any purpose whatever, without their consent. Ale.” a ee: 
though the Indian title continues only. during their possession, yet that ee ea 
. gion has been always held sacred, and can. never be disturbed but by their consent. © ©” 
They do not. hold. under the States, nor ‘under the United States; their title | ifs 


original, sover eign, and exclusive. [At pp. 466-467. aie 


- The foregoing views have been, confirmed i a Neer series Sof cases.! “ 
~~ We-must: consider, therefore, in the second place, whether: Russian 
- sovereignty or any action Ae theretinder extinguished the original eee 
". possessory. rights: of the Indians ‘in Alaskan waters and submerged 


| lands. ‘That Russian sovereignty had no such’ effect j 1s. clear. from the - 7 
fact that Russia, with other. European nations, accepted the principles 7 


oO international law recognizing prior possessory. rights i in ‘conquered oo 


a or discovered territory.? ‘There is no record of - any. attempt by the “7 
2 Russian Government to. abolish Indian fishing rights. In fact, meager 
. historical evidence that i 1s. available indicates that. the. Russians: recog- 2. 


a nized Indian: fishing rights and. encouraged. the. exercise théreof. kay 
-» Thus, the second chapter of the Russian. American Company, i issued. Lon. ee aes 


- September: 4, 1821, contains the following | provisions : 


Sue. 42. ‘The: peoples inhabiting places governed, by the company : are: 5 Telenders, ea 


3 -guriies; Aleutians and others and also the tribes living: along. ‘the: coast ‘of Sey 


pee America, ‘such as Kenais, Chugach, and. others. : ae 
| SEc. 43. ‘These peoples, are’ considered by the goverament equally with all: other per de 


2 ae Indian Law, Chap. 7 , see, 2, and Chap. 15, secs. 4 and. 9, 


ae Russian subjects. They constitute a separate estate while they are living in: i 


ar the Colonies. and through excellent merit: or other occasions do not Pass, into: a a ae 
laer different estate. eka Cd. — Ora ae a (ee 


“A gohiade.: Y MotIntosh, 8 ‘Wheat. 543. (1823) : as “Worcéster v. Gear ie: 6 Pet. Bis (1882) ; : ee 


. i Choteau ¥. Molow, 16 How.: 208 (1853) ; 3: Holden -v. “SOY, 17 Wail. 211° (1872) ; ; Butte v.. 7 | 


_. « Northern’ Pactfie. Railroad, 19, U.S. 55 (1886) 5 ; ‘United States. v. Shoshone Tribe, BE a 
U S.,111(1988). . | eae a 
02m See Wharton, A treatise « on. the Conflict of Lae or, . Private ‘International: Law, 3a: ed., eke ioe 
ae “1905, yol. 1, sec. 93 ‘Wheaton,. Elements of International Law, 5th. ed., ‘by Phillipson = 0007) 
ae (1916), pp. 66-68; Alaska Boundary Tribunal, Appendix, vol. 11, p. O38; ‘Wall Ve ‘William- i 
gon, 8 Ala. 48, 51. (1845). And see other authorities. cited in* Cohen, Handbook ay Federal aes oe 


q 
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ke Nps 
eel 


“S00. 44: In this standing of Russian aun they are subject t to obedience, to e ees 


| ae state law, and have their protection,» ao 


i ‘SEC. 50. ‘Everything acquired ‘by. an Islander either througll his own Ganon nee 
‘inherited or pur chased or. bartered is his inalienable property:, and anybody . at: 


ae tempting to take: it away from. him or to cause him: E personal insult- will be pr ose- ae - 


oo cutéd to the full extent of the law.. | ee 
oe on. SIC 56. The Islanders not in the. service of the 2 Cong | may; for wer own psa hee” 
ane aiid their families’ food, fish along the shores which. they inhabit, but not to. 


ee ‘absent enemas ce to the neighboring: shores without ee permission: from nthe ©. : 


a Company» *, 


ol Be. 87. The. Company | ue ‘shall not ‘extend their searches. oe ne 2 = 
a, to the interior of those Countries : # eS and shall by no means meddle With: 


oe oppression’ of the inhabitants, living along those coasts ;-and in case: the. Com- . 


- pany should think, as for. their interest, to. establish factories in some places, OL : 


- the American’ Continent in: order. to. ‘secure their commerce, ‘they ‘may do SO. aaa 
> after. having. acquired the consent of. the Natives and. shall do everything in 2 = 
a their power to maintain their arrangements and: avoid everything that. might a 
. -ereate the suspicion or: ‘thought as if “they intended to > deprive: them of their es 


1s independence. 


gael ‘ifices, fr om these people, equally. during. the time of ‘peace eat hae 


Sc. 58. The ‘Gomgenea is . prohibited to, dentin gifts, vanes tribute eon any such ae 
MER an 

. Since at. appears that whatever possessory tights ‘Alaskan indians 
enjoyed in waters. or submerged. land -were not. impaired. under: Rus-. 
plan rule, it becomes necessary to consider whether the fact of Ameri- 
can sovereignty, or any action taken thereunder, effected an extin- 
quishment or impairment of the rights. _-An examination. of the au- 


‘thorities compels the conclusion: that no ‘such extinguishment or im-. - 


oe . pairment has been. effected and that the law of the United States has’ ” 
_ not paid less — to. > Indian roperty. rights than did ae law of i 


Russia... eee. | 
“In the first pine: it ait be. 5 Wieoedived that the mere ice that the ‘ 


~ common. law does; not. recognize several rights of fishery in ocean - 


me waters or. rights in Jand below the high water. mark does not mean ~~ 


that such rights were abolished by the extension’ of American. Sove oe 


; oF _ereignty over the waters in question. ik is well. settled. that Indian oe ee 
~ jegal relations, established by tribal laws or customs antedating . Amer-9 0°) | 


os : ican, sovereignty, are. unaffected | by the. common law. As was eines ta 
pay in 1 Ba parte Tiger, 2. Ind. ‘T, 41, AT 8. W. 804, (1898) =. 3 


a Si the. ‘Creek Nation ‘derived its. system of ‘jurisprudence hiegagll ‘the = 


- -eémmon law, there would be much plausibility. in this reasoning. But they-are 


2 strangers to the common law. They deri ive their jurisprudence from an entirely :> ih 7 : 
+... different source,.and they. are: as: unfamiliar with comimon-law terms and defini.” rare 
eS tions a as they are with Sanskrit « or, Hebrew. . peas: Pp. 3051 | | ae 


ei a. The translations of gecs.. BT. and 58 are taken. from the ae ‘Boundary Tribunal, ag. 


hoe : pendix, vol. 11, p. 25. Those of other sections are based upon a translation made by the. | - _ . os 
Be a oie University of Washington Library . and reported in an unpublished manuscript of William 2 7 © Sees 


- L. Paul; Jr., “Historical. and. Legal Materials pete to the seis and’ Haida’ ‘Claims 


oe “ase of 1935,” at pp. 48-49. 


f . 

















i ck a en Se "ag 


ae dou) ie ABORIGINAL FISHING RIGHTS IN ALASKA vd ABR 


| February o) 8, I 942 


roe tng proposition’ ae “in: : the. absérice: of express Federal, | legislation | 

-. to the contrary,. Indian. property rights are to be defined i in terms of» ae o 
+ tribal law rather: than. on the basis of the common law, finds square >. 
ae. “support i in'the holding i in Delaware Indians.v: Cherokee N ation, 88 Ct. 2, 
C1. 984 (1908), deeree mod. 193 U: S. 127 (1904). In that case the plain- oe 
oe tafe’ sought to establish rights in the property of the Cherokee Nation 
ee based upon common law rules respecting land conveyances.” In reach- 0. 2". 


Pe ahs ing the. conclusion that. this claim could not be supported, a conclu- oe 2 - 
sion. later confirmed JY the. ee corsa Court, me Court. of Claims ere 
oe. Aeclared:.. eet 


oc The: law of real proved ig'to be found in the ana. of me situs. “The ae we : a oe 
in ‘real property: in the ‘Cherokee ‘country. therefore ‘is’ to be found in. | the: sea ve woh 
“tion and. laws.of. the Cherokee Nation. [At p. 251:] - ce 7 ae 


> After analyzing the: provisions of Cherokee Taw on the e subjot, ‘he a 
oar went: on to declare: | 


With this system of land law. before: ‘us, itis unreasonable: that this pete sega fe | 


0s was: intended to be-in derogation. of the system and contrary to the usages of °°) i 
as occupants. thr oughout the entire: Indian country from the, Atlantic to the Pacific. a ne 
-. At the time thé agreement was entered into the citizens of: the Cherokee. Nation | ees 
held no other ‘Tight or interest. in’ the land. than the right of occupancy. as com- ae a 
.. munal owners. The common law did not prevail in the Cherokee. country, and, pc oi 

all: estate. in fee simple. absolute was a thing utterly unknown. *. * * ‘The | 


- — agreement must be construed with reference to the constitution. and Jaws of the eg 
eae aii Nation. [At Pp. 258.) eo . Z Sea 
: _ Aécordingly, the ‘fact: hab the Thdian haha have. in. ee ro es oe 
not. such as the common law recognizes is irrelevant to the question: Of. Us 
ve their: validity. This conclusion gains added force from. two opinions” oe és 
De cae of the Supreme Court dealing with. fishing. rights 3 in Hawaii. hata ee 
The specific question of aboriginal. fishing rights was before ae ae 


+! Supreina’ Court in: Damon v. Hawaii, 194 U. 8. 154: (1904), where Mr. 


—o _ Justice Holmes, in upholding. the @ validity of. such pee WFO, on e : a 


we behalf of: a unanimous Court: 


This is an action at law, “somewhat. like: a pill ‘to quiet title, ‘to. ‘establish: the |. | 


at : | plaintiff's right to.a several: fishery: of ‘a peculiar sort, between the coral reef. and: 3 A 
Loe the ahupuaa of. Moanalua: on. the main land. of. the Island of Oahu. . The or ganic BG AF a 
act of, the Territory of Hawaii. repealed: all laws: of the: Republic of Hawaii. ae 


ona which conferred exclusive fishing rights, subject, ‘however, to vested rights, and. 


ee ae required actions to. pe started within two. years by. those who. claimed: such i . ee 
ee . -rights.. ‘Act. of April 30;: “1900; ‘G: 889; 8g 95, 965 BL Stat. 141, 160. At. the ‘trial - on 


: the presiding judge directed. a verdict for the. defendant. Exceptions were taken = ee 


but were overruled by the Eupreme Court of the > Rersitory, and the case > comes, ee ae 


ae here by writ of error. : ea ied ae ae 
-» The. right claimed is a. ‘right: ‘within cer iat metes and. bounds to set apart ong on re - 
oc species of fish to. the owner's: sole use, or, alternatively, to put a. taboo on: “all. a 


a 4 . fishing | within the limits: for certain months and .to.receive from all. fishérmen. aa : 
7 co ‘third of the fish taken upon. the eahine grounds: A righY of this sort. ‘is some- ae ee 


row 


Bt ie 
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| what a different from those familiar to the common law; bat it seems to be ‘wail. as 
‘ known: to. Hawaii, and, if it'is established, there is ‘no more theoretical difficulty in 
a: regarding it.as pr operty and a vested right than there is regarding any ordinary PEGS 


_ easement or profit a prendre as such. The plaintiff’s claim is not to be approached = es 


as if. it were something anomalous. or monstrous, difficult to conceive and. more vale ane 


: ge ; i | difficult: to. admit. (pp. 157, 158.) ee 
~The fact that the right in question. had bein’ exercipid ‘for 40 years 7 — 
Was considered. important, and the fact. that the common law recog- ~* 


: nizes no. private. rights of fishery distinct. from land ‘ownership a 


owas held no. obstacle to the recognition ‘of the rights. advanced. im ree 


“ : | | Damon. ve i anwati. The common. law was held. equally irrelevant. in. eee 
ae ah the. interpretation « of the extent of these ® Mightat On Sie: polnt tee cos 
ne Court declared: a eee | ee ao 


Ook We assume. “fiat. a “Inere. gr san of ‘the ‘ahupuaa without . mention of | 


. the: oa would-not convey the. fishery. . But it does not follow. that any partic- ee ee 


a ‘ular words. are necessary to convey it when the intent: is clear. 7 There Ler 


be is no. technical rule which overrides the expressed intent, like that of re common Ede a 
Aired Jaw, which requir es the mention of. heirs in order to convey. a fee. Ep. 161] © 


he similar ‘question | was before the Supreme. Court. in Carter 


* Bawalh, 200 U. S. 255 (1906), where Mr: Justice Holmes again. de : 


ae livered an. opinion. for a. unanimous. Court upholding the eh in n 
| pened That opinion: declares: ot oe es | 


ge They (the plaintiffs) offéred evidence at the trial’ ‘that, ‘betore? the 
: foe of the king in 1889, those: under whom the plaintiffs. claim title had en-" 
~ joyed: fr om time immemor ial. rights: similar to those. Jet: out in. the statutes, and 
7 ‘also that they had peen in. continuous, exclusive and notorious: possession: of the 

-konohiki: right for. sixty years. ~ They offered in short to prove: that their pred- 
ecessor. in title was within the statutes and therefore: owned the fishery, it: not 
being disputed that if he did, the plaintiffs. own ft now. The judge. rejected: the. 
‘evidence. and. entered. judgment for. the. defendant, and on exceptions this: judg: 


' ment: and. that aha Damon vy. Hawaii. were sustained at. the same time in. one. wae ed 


opinion. by the Supreme Court. 14: Hawaiian, 465... 


We. deem it unnecessary, to. repeat the ground. of our eran in the é former. bk a 
rase,. that the statutes: there referr ed to created. vested. rights. ° We simply repeat 


Ve that in our: opinion: such was their. ‘effect. » The faet that they neither identified é: Tee 


i — the ‘specific. granteés. nor established the: boundaries, is immaterial. when their’. oe 
a purport: as.a- grant or confirmation. is: decided. - It is enough that they afforded. : 


~~ the means of identification, and that presumably the boundaries-can be fixed : aa 
- by reference. to existing facts, or: the application of principles * which have: pee - 


? — jaid. down in cases of more or less similar kind. | ae 
The omission of the plaintiffs’ predecessor: in ‘title to establish his s right to the peers 


. ~~ fishery, pefore the Land Commission ‘does not prejudice their. case. ‘See. Kenoa cee - 


ae - -y. Meek, 6 Hawaiian, 63. That. commission was. established to determine the 


~~ title to lands as against the Hawaiian Government. In practice it ‘treated the — ee 
*- fisheries as not within sits. jurisdiction, and it. would seem to have been: right in’ - 


as ite view. See Akent.v. Wong Ka Mau, 5 Hawaiian, 91. {pp. 256, 257.) 


A similar problem. was: raised j in the case. of K night v. United States | 


; = Land anearcaias 142 U.S. 161, » AABN), : where oe — Court os i . a : 
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ns this case Spain and Mexico. - 





os act of Congress containing. any such provision. can be. found. 


oe wai private rights i in areas below the high ‘ater wails where it was Loo! 
- » shown that: such rights had been recognized by Pee ee Be Pee 


co oy hus ne extinguishment: or impairment: of pre- aeatne Thdian, pos- bas 

oo pee rights in waters or submerged lands can be deduced fromthe > 
» nature of the « common, law, any more than from the fact of United pee 

States sovereignty. It sich prior rights: have been abolished orim-) 8 

. ‘paired, this can only have. taken place by virtue of some Clear Chis a eee 

- unmistakable provision. of a treaty. or act of Congress. No treaty or a ne 


There is; to be sure, legislation that limits the exercise ‘of Tndiaiy 228 


\ ee a ‘as well. as. non-Indian, fishing rights in terms ‘of. conservation prin- ” Pe a oe 


e ciples, and it-is not: sithin: the scope of the inquiry presented to me to- < 


question the. validity of. such legislation. This legislation, however, - | . wy : 


could not, udér the Federal statutes. be aes cous aes the Secre- f 
oe tary of ihe Interior. eA a 
—.- ..-\ The general schenie. of. Federal control. over * ion ine Bos 
embodied in the act of J une 6, 1924 (43. Stat: 464), as amended (U, Bois! 
©. tit. 48, secs, 221-928). Under this legislation administrative control: 
aa of Aaskean fishing, for conservation purposes, 1s ‘vested i in the ‘Secre- : 
tary of the Interior. The scope of his purhionity + 1s defined i in the as 
- two sections of. the statute, which declare: ; 


2 SECTION pesky Fishing areas; closed season ; limitation on A fishing. > 


For the purpose: of pr otecting and. conserving the fisheries of the United. Sines oa 
in. all waters of: Alaska} the Secretary of the Interior from time to: time may. 
‘set apart and regerve fishing’ areas in- any . of the. waters: of. Alaska over “which aS 

ce the United States has: jurisdiction, and within such areas may establish. closed. 


ioe .,does not prevent. the recognition of prior existing rights i in waters co E 
submerged land, even though such rights be private rights wwhich 


Sens "seasons during. which fishing may. be limited or prohibited as he may pr escribe. . a ee 

-* Under: this authority to limit: fishing in’any area so set apart and reserved the 

= ‘Secretary may (a) fix: the size and. character. of nets, boats, traps, or other ‘gear an Shae 2M a 
and appliances to be used’ therein; (b) limit: the catch of fish to be taken from’: 
eee Os any area; (e) make such regulations as. to” time, means, methods, and extent cen yee 
of fishing as-he may deem advisable (June ‘6, 1924, ch. 272, sec. 1, 43 Stat. 4645. 0 0 
ee _ June 18, 1926, ch: 621). 44 Stat. 152; ‘Reorg. Plan ‘No. Ty, sec. A nol eff. July. wR es Sen ae 


“4980, 4 Fed, Reg. 2731, 53 Stat, 1488). 


een _ Saori 299. ‘Unlawful fishing i in areas; no exclusive rights to ) be granted: ‘citizens. - ee kee 
- ... From and after the creation of any such fishing area and during the time fish > 
| eae ing. is prohibited. ‘therein. Ais shall: be unlawful to fish therein. or to ‘operate : ee i 
be therein any boat,. seine, ‘trap, or: other: gear or. ‘apparatus. for the purpose eee 
Coe taking fish; and from and after the creation of any such. fishing area in which, 
.. limited fishing is permitted such fishing shall be carried on only during the time, =. =.= 
a in the manner, tothe extent, and in conformity with such rules and regulations 


= a "every ‘such regulation! made by the ‘Recretary of the Interior shall ‘be: of: ‘general ws 


eee 


od as the Secretary prescribes under ‘the authority herein given: Provided, That _ ee 


a 
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"application within: the sceticuin area is hich it ee and that 1 no. ae 
“give or several right of fishery shall be- granted therein, nor Shall. any citizen ~ 
of: the United States be denied the. yight to take, prepare, ‘cure, . or: ‘preserve fish ty 
or shellfish in. any. area of the waters of Alaska where’ fishing is permitted Dyn” ; 


_ the’ Secretary’ of the Interior (June 6, 1924, ch. 272, sec. 1, 48 Stat. 464; June 18, | 
- 1926, ch. 621,-44 Stat: 152 ; _Reorsg. Plan No. 1, sec. 4 fe), eff.- ioe 1939, 4 Fed. se 


_ Rea. 2731, 53 Stat. 1488). 


- Certainly nothing i in the foiegeing logisistion ‘constitutes’ an. foe ue 
~ guishment of. any property rights or compels the Secretary of the... 
Interior. to extinguish. any rights’ of Tdians or of anyone else. . “The” = 7 
first. sentence quoted advisedly uses the word ‘ may” four times: the 
_ Seeretary of the Interior ‘ “may set apart” certain areas, within which | Be = 
he “may establish closed seasons,’ and during those seasons: fishing .. . ue , 

“may be limited or. prohibited as he. may Pro There i 1S nothing,” 
in this language that compels the Secretary to. “set apart. and reserve” 
“for the application of fishing control regulations any particular, area, eee 
and it would be consistent with the act ae the Secretary were to. ome as 
from such designations all areas subj ect, to Indian (or, for that. matter, ° 
-  non- -Indian) possessory . rights. “Moreover, ‘even if areas. “subject to oe Seay 


Indian: possessory rights were designated as being subject to fishing 


‘i ~eontrol regulations, there is nothing i im the statute that. requires the’ 


. Secretary to extinguish. or to ignore. pre- existing Indian ‘possessory 


| ‘rights, therein... He might, therefore, under. the statute, while recog-.. 
_ nizing such rights , merely limit the beneficial utilization of these Tights: , 


pul the interests of conservation.. 


“It is true that the’ proviso of Sokon & 999, ‘prohibits any grant: of . | 
, any exclusive right of fishery, but this clearly refers. to grants under a as 


the statute and not.to rights existing long prior to the statute. 


: A more serious question, however, is raised by the final clause of this oa 

proviso, which declares that “in any area of the waters of Alaska where. - 

_ fishing i is permitted by the Secretary of the ieee no ‘citizen ofthe |, 
“United States shall “be denied tlie right to take. hea Ti 
“may be argued that this is not merely a imitation a upon ‘ihe regulatory nee 
powers of the’ Secretary, but a positive grant of equal rights toall | 
~-eitizens which, being inconsistent. with the existence of any special es 
"Indias: possessory rights, necessarily, oteas extinguishment. of such ee 


special Indian rights.. 


-Such.a conclusion: would. raise a serious s question of constitutionality, mre: ‘ - 
Por it has. often been held that extinguishment of. Indian possessory 
hs without the consent of or compensation. to. the Indians affected, = 
-is forbi dden by the Fifth Amendment. Choate v. Trapp, 224 U. 8. 665 a 
~-(1912) ; Lane-v. Pueblo of Santa Rosa, 249 U. 8. 110 (1919); United > 


States, Creek ikon 295 U. S. 108. (1988) Shoshone Tribev. Eee ee 
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. States, 299 UL 8. 46 (1987), On this i issue, the e Supre eme. 1 Count, ts Ber < : | 


Mr. J ustice Van: Devanter, recently declared: ee 


Our decisions, while recognizing that the. oe bas. power’ “$6: ‘ont ol i ae : - - 
and manage the property. and affairs: of its: Indian. wards.in good. faith for their. : er ers 
welfare, show that this power is subject to constitutional limitations and does... 
_ not enable the’ government. to: give the. lands. of. one ‘tribe or band to” another, ene a 
or to deal with them as. its ‘own. “LOhtppeweg | Indians v. - United States, 301. wu. So a 


"858, 875-876. (1987). Ts 


ee Under well specageetea pracole oe constitutional at haterpiitation 2S ; 
es a we must reject an interpretation of the proviso in question that. raises >” 
serious constitutional doubts. “Moreover, any construction of the pro-. Ee = 

‘yiso:in question: as. affecting. an extinguishment of: possessory rights 0000 
not. mentioned j in the statute would run counter. to the well- established — re 
canon of construction that Federal: statutes will’ not be read. as: con- ' Sa = | 

- stituting an extinguishment or limitation. of Indian: rights unless such. - ee 

“an intent is clearly expressed. ‘Choate v. Trapp, supra; Leavenworth, eas 


Lawrence and Galveston R. Bee Co. Vv, United Bey 92 U: Ss. 733; 34 | 
Op, Atty. Gen. ATL (1924). ti, & | 


In: the: opinion last. cited, “Atbornay ‘General, (nos Chief Tae) = 


Btene ; in holding a initeral leasing law es to lands + subj ect, | 
to Indian | occupancy rights, declared : sue oe : 


“The long. settled. rule. of constr uction is ‘that. general laws providing: for the eds. poets 


~ position. of public. lands: or the public domain do. not™ ‘apply: to lands, ‘which: have. 


been set aside or reserved for particular public. uses, ‘unless the contrary clear ly Vilas te 
“appears from. the context or the cir ‘cumstances attending the legislation. pO . 
- Concerning Indian reservations, ‘Indian. lands, and. Indian ,. ‘affairs generally, - oF. is 
Congress. habitually . acts: only by legislation. expressly and. epee tely, appli: a ke 


cable thereto. ' [at PB. Bese we 
And in. the Walapai case, abeie ae: the Barrons Chick nanaidee a 


ing the aboriginal occupancy ‘rights of the Walapai’ Indians and the a ea te a, 
ce "general Federal policy: of. protecting: such rights, said: Oe tae 

_ Certainly’ it would take plain and { unambiguous action to deprive the Waa ee 
“4 of the. benefits of that policy. ° a EE ERS BEY yg, Pras BIG 1g toate ; 
Neither. the Alaska: fishing law above iad nor - any eerie statute con- os a 
if stitutes or‘authorizes any such “plain and unambiguous action.” ao 
I note, then, that. even if areas subject. to Indian. possessory nee se ® 
ci - were ‘to be. designated: for: the. application. of conservation regulations re oe 
a issued. by the. Secretary ‘of the. Interior, this would not impair. any ae 
~ Indian possessory rights that: were in existence prior to 1924, and that a 
such rights might be appropriately safeguarded. by regulation. Ae a 
_ however; T am’ ‘mistaken i in this observation, and if the mere extension — - 7 


of such regulations toe areas sub] ect to Indian te gaurd nights would’ 
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eat interfere with fies tights, it t does not follow that the rights i in 1 qtiéstion. eet 
_ have been abrogated. Rather it would be necessary to conclude:that = 
oo ee oar application of conservation controls to an area would automatically a ue 

oe wipe out vested rights therein, then, since the Secretary of theInterior 
has: no right, to use otherwise. discretionary powers in such a wayas> 

- to. effect: a confiscation of Indian possessions (Lane v. Pueblo of Santa. 


a Rosa, supra), he would. have no right. to extend the’ application of 


7 those controls te any areas subject to Indian possessory rights. If muse 
the Secretary of the Interior has no authority over such areas, they a 


a certainly cannot be called. areas where “fishing. is permitted ‘by the =. 2 - 


= aan Secretary of. the: Interior, ” and it cannot then be argued with any. 4 ” - : 
'. show of reason that. the proviso in question. has any. mepeiee at how fie 


oe ie or any effect. upon, Indian possessions, ~~ oo 
. 3. Therefore, whatever construction be put upon the final ‘proviso ae 
on section 999, ae conclusion i ‘is inevitable that this proviso. does not ex- ae 


| tinguish Indian possessory rights 1D waters | or. E eubrireee land that _ 
were valid. before 1994, 0 0. : | - 
~ Apart from this. legislation, the validity of ach aboriginal p posses: - 

- SOry rights is not put into question by any other Federal statute affect- 

. ing Alaska. A number of Federal statutes. provide that. Indian pos — 
“sessions in Alaska shall ber espected (act of May Li; 1884, sec. 8,23 Stat. 
24: act of J une.6, 1900, sec. 27, 81 Stat. 821, 330) or shall ne be ad- 


: yorsely affected ie various provisions for the disposition. of the: public - — 


domain. (Act of March 8, 1891, 26 Stat. 1095, 1100; act of May 14, a2 
- 1898, sec. 10, 30 Stat. 409, 413. ey ten ee eee —- 
| ‘These. a other, related. Gratuite fe een Liberally conetiied ic 


i .. the: Department and by: the courts for the: protection of native rights 


Hd of occupancy.* Conceivably, the term “land” in these statutes might 
 benarrowly constructed as referring only to land above water, but al- 
_ though this narrow construction has. been: several times presented, It: 


_. has been in each instance flatly rejected. The statutes in question — a 
ce have been consistently. interpreted as protecting Indian occupancy not 
hee only of lands above water but also of land under natural waterwaysor. 
-: ditches,? of: tide-lands, and of waters adjacent: to occupied shores® 
The case of Heckman vy. Sutter, 119 Fed. 83 (C. C. A. 9, 1902), afffg 
oe ‘Sutterv. Heckman, 1 Alaska 188, presented the question of Pie cae 
eee parties claiming lands and waters by virtue of transfer from : an. aborig-. toa ae 
oa inal: occupant, were entitled to: enjoin. other private parties from fish- - ae . 
ee Snide mm waters adjoent 6 to the. shore. ‘The Federal District Court, for ee ot 


496 Ti D. 512 (1898) ; 3 28 D. eT (1899) 5 28 L. D. 585 | (2809). 
52a L D. 812 oe ea aie 


Saeest 


ie February 18, 1948 - 


-common right of fishery, said: 


“It may be conceded, for the purpose of this case, ‘that in: all aeigebio} waters re 
“arms of the sea in Alaska, and in: all rivers where not. forbidden by law; the rent, 
| =f, navigating said ‘waters and. fishing therein. isa. common one to. all. the citizens - 
i ‘of. Alaska, and: that no: one, other: “perhaps: than: ‘the. natives, gan. acquire any 


ad 








nd = Ie. 192.) 
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"Alaska sed ih an. n injunction. The. court, with reference t to the. - es — 


exclusive ne either in navigating said: “waters: or fishing. therein.. a ee ee 


: Notwithstanding ase concession, thee court p ointe as an it t tha t the: a ye . 3 ? 


a ‘aplé by which a littoral owner may construct wharves in waters. ads" ae 


a. Y jacent to his land, although by such construction. he deprives: all others“ 
of the right. to fish therein, 1s properly applicable to a: situation where . 
chee the littoral. owner. clears or vee shallow waters. “The: court 
oo ~ timlnded CR pete ye Ged Cetera, ¢ loves aay oo 
: ee _ CRs “Tt ‘is. pelicved: that the sarinsinle Stel gives: the: Titoral: owner. he 
feat GG My te right of way and ‘the: right to construct: a. wharf in. front of his. upland across ‘the 
tide flats. to the deep water’ may be also: as clearly. and reasonably. applied- to De 
right of way that shall. permit the. littoral owner. to exercise certain: possessory ‘s 
rights asa. right of. way: ‘to the deep water of. the sea over. the tide. flats, and that. 
he may acquire certain possessory ‘Tights. in such. right of way by cleaning. away - 
the debris. and material ‘deposited thereon, and making it a clear and proper. road- - ; 
way: from the deep water. to. the upland, over. which he may. pass and repass with’ 
. bis nets in® ‘the act: of. fishing, -unobstructed and uninterrupted by. the acts Or. 
oe aie appliances of those who have a. common pane to ‘fish in. the waters of the sea 
and the rivers of Alaska. (Pp. 196-197.] Mac 2 i ee a 


. The effect. of the injunction jsued:3 in. 1 this. ae was to. recognize 
oe possessory: rights not only i in tidelands but in waters. adj acent thereto. 
~The Circuit Court of Appeals. for the 9th Circuit, in. reviewing and— 
| affirming the decision below, paid pase attention to the question of 
Indian. rights i in such waters, declaring: ee 2 ea a ae 


The prohibition contained, in the act: of 1884 against the distuibance ot the use! or. 
. possession of any Indian or other person of any land in Alaska claimed by them is 
a sufficiently general and comprehensive to include tide lands. as well as lands above | 
_ a high-water: mark. ‘Nor. is it. surprising that. congress, in first’ dealing with. the - 
ye : then Spar sely settled. country, was disposed to ‘protect. its: few: inhabitants. in. ‘the 
es : possession of lands, of whatever character, ‘by means of: which they eked out their — 
-’ hard and precarious existence.. The fact that at that time the Indians and other - ‘ 
a " occupants. of the country largely made their living by. fishing was, no doubt well: 
>. known to the legislative branch of the ‘government, as well as the fact that. that ; 
zs, : ‘puSiness,. if conducted on any substantial scale, necessitated the. use: of. parts. of the. 
aoe. tide flats in the. putting out and hauling in. of the: necessary ‘seines. Congress saw: 
“proper to. protect by its act of 1884-the’ possession. and.use by these Indians and — 
oe = | other persons of any. and all land. in Alaska against intrusion. by. third persons, 
i and so far has: never. deemed. it wise to otherwise. provide. That: legislation was. 
il sufficient t authority, : in our oon for the decree of the court below securing: the: 
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ue aoe 


on Gomplsinnaes. in ‘the ‘use wads possession. of land which ‘the evidence ‘igen aa ie oe 

.., the court found was held and maintained at'the time. of. their disturbance therein 
wv.“ by. the defendants, and: for: years theretofore had. been So: “held: and. maintained, : * 

ete [Pp. 88-89.) _ os : | eae 
Light upon F Fedaral viliy, as laid fae ee Gone a ee ce 


i a this. department, and by. the Supreme Court is found. in the case: a a , os 


ae Alaska Pacific Fisheries. v. United States, 248 Ue ‘8. 78 (1918). 


bee Assuing an. injunction: against the maintenance of a. fish’ trap off. the on = 


a : shore of the Annette Islands Reservation, the Court declared : . 


“The fish-trap was erected in 1916 without the consént of ‘the. Indians or Sie 


oh, ~ gecretany, of the Interior. It i Is a formidable structure consisting of heavy piling | - ene 
.. and wire webbing, is. located in. water. of considerable ‘depth, approximately. 600 - 


_.. ) feet from the high tide line of: the island on which the Indians settled, is intended... 
to. eatch’ about 600,000 | salmon" in a single season, and its operation. will, H, tend. : 


materially to reduce the natural supply of fish accessible to the Indians. _ 
nt, 7: The principal question for decision is whether the reservation created. by the. _, 
Cae et of 1891: embraces: only the upland of the islands or. includes as well. the ad- 


ee jacent waters and submerged land. ‘The question is one of. construction—of = a 


determining: what Congress intended by the words “the body. of lands none an. a 


a Annette Islands.” - a ee ee ee a ee aoe a3 3 


oe ee: ‘The Indians could not sustain thernselves from the use of the upland : 


‘alone. The use of the adjacent fishing grounds was equally essential. .Without aan 


8 this. the colony. could. not prosper in that location. . The Indians naturally looked - ey 


- on the fishing’ grounds as part of the islands and proceeded. on that theory in’ eS Jos 


| soliciting the reservation. ‘They had done much for theniselves and were striving. 


a . to do more. Evidently. co ae intended to. conform. its action: to their situation os ae 


ce Se and needs.” [Pp. 87, 88.) 


‘Further recognition: of ae importance ae the. fd of. he ‘ 


x orthwest Pacific coast attached to fishing rights is. found in the See 


ae Supreme Court’s opinion in United States v. Winans, 198.U. 8. 374 a 


ve *. (1905); which, in declaring illegal a non-Indian fishing wheel that in- op 
_:,' ©» terfered with. the exercise of: Indian. fishing’: rights: in, the Columbia a 
ee pee guaranteed by treaty, declared : a, Rea gis an 


‘The right. to. resort to the fishing laces in. controvetsy was. a coun of. aarees 8 


; “righta possessed by the. Indians, upon the exercise of. which: ‘there. was not a 


ae shadow of impediment, and which were not much less necessary to the existence of oe 


--* the Indians than the atmosphere they breathed. . -New conditions came into exist- a 

"ence, to‘which those rights had, to’be accommodated. Only a limitation’ of them, — 

: 3 oe however, was necessary and intended, not. a. taking away. | In other - words, the. 

Dae Ys treaty was not a gr ant of rights to. the Indians, but a grant of rights fr omy them— 7 | 
a reservation of those not granted. . [At Dp. 381.] er af ee 


Although the question. of the power of the fee to ae 7 


waters for the-use of Alaskan natives is. not now in question, and al- 
af though it would appear that the power to make reservations. may be = 
ae subject to limitations not applicable to the recognition of pre-existing — 
 - rights, the comments made in the opinion. of Acting Solicitor Kirgis, 


os a oe approved port 19, 1987, pa I. D. 110) on the construction of section. 2 a es 


: i 
. oe 
1 ‘ ieee 
_ . : . 


= = : dec! ated : 


aan 
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ee of the act of May 4, 1936 (49. Stat. 1250) ; suihorene the eseanekment 
LP 0p reservations. of “and” for Alaskan natives,: ‘substantiate. the ee Pn 
ee, that runs ‘through | the foregoing decisions. - After. referring to the de-° - - oe a 

cision j in the > Alasiea Pacific Fisheries ea5e, supra, ‘the Acting Solicitor. ee 


ria hat section: 2 of the 1986 Masi, ‘Act. may Intewise be: construed , as. : intending elo ae 
a allow the reservation of fishing rights essential. to the reser vations created under _ Mae ee 
sh that act. /Itis the same power of Congress. that is being exercised, . The. purposes | eS 
-. OF this. ‘act are identical’ with those which surrounded the act reserving ‘the. “s = 
- Annette Islands Reservation and are here plainly expressed in. the:statute. “The: > .., - 
+. fet recites the title of the Indian Reorganization Act. (48. Stat. 984), June 18,1984, - | 
ne which states as its purposes “to conserve and develop Indian. lands and resources; ee La 
~. to extend to Indians the right to form ‘business. and other. organizations ; to. eg. oar 
_ tablish -a credit system for Indians * *°'*.” It ig well known, as. is ‘recited. Bie 2 


in the opinions of the ‘Supreme: ‘Court and the Circuit, Court. of Appeals concerning’ a 


the! Metlakahtla Indians, that the natives. of Alaska: are not naturally. agricultural. ne, 

‘and depend chiefly on. fishing and. hunting for their. livelihood. The fish of the. . 

a Alaska‘ coast. region: is one of. their major resources and therefore. appropriate: tone 
be conser ved under the. Reorganization Act in connection with. their reservations. ee 


Moreover, a large number of the or ganizations developed under the Reorganization. 


Act, particularly in: southeast Alaska, will be fisheries and fish canneries, It. will: >. 
~ * be these. fish enterprises, similar. to the successful. enterprise developed by the 
’ Indians of the Annette Islands, which will-be major users. of the credit system . 
_ -established under the Reorganization Act. - Lhe: Alaska Reor ‘ganization. Act .pro-.™. 
vides: that the Indians may be organized, ‘not as bands: or tribes, but. as groups - a 
having “a common bond of occupation.” - One of. the most: usual bonds. of occupa- a 


tion is ‘that. of fishing and it. is.cer tain. that. many of. the communities. organized. 


cunder the Reorganization Act. will :be ‘fishing communities. The economic pur > » tts 


- pose of this legislation extending: the Reor ganization Act to Alaska. was made clear . : . 


many ‘of the. Indian or ganizations. 


The express language of section 2 of. the ‘Alaska Nee is ‘not. materially more 6 fete 
_ eonfining ‘in. its application than that which was used in. the act resérving the es ee eae. 
. Annette Islands. Reser vation. . “Instead of the wor as “body of lands” the ver are. : eG ee 
used, “any area of land” and “additional. public: lands adjacent thereto. * He 
oe -or-any other public lands which are. actually occupied by Indians or ‘Pskkimos. jee a eee 
cl Phe term “public lands” is' synonymous with. the term “public domain,” and:the--s 
. tidewaters of the territories of the United States and the lands under them have’ 
> -peen classified as part of.the public domain since they belong exclusively to the. =." 
a United States Government and are subject to its disposition. Shively v. Bowlby,’ oo} eee 
"162. U. 8. 4; Alaska Pacific Fisheries v. ‘United States, 248 U. S. at 87; 240 Fed. Lat are 
Po 281, 282 [Pp. 148-114.] » PE Res, es pe. 7 re 
“The. nen: sie ‘which 3 runs ‘through a ‘statutes; judicial: os 
cer, decisions, and administrative: ae isa “Dolley of TeeReCHES and aes: 


if a . 
y “. i 


.. in the report: by the Interi ior. Department to Congress. on this act when it. was in- oe 7 
meee troduced. The ‘report. stated. that since the origiial Indian: Reorganization ‘Act 
~~) did not: ‘extend the right of incorporation and: enjoyment of credit privileges 10s ne om eee 
_ Alaska, the Alaska Act was designed to. remedy this omission. ‘From these facts cae ae 
, at is ev ident that the purpose of the Alaska. Act. would he seriously: frustrated if 
7 the. reservations designated under: it could not embrace the major resour ce oe 


. se sae ode - 4 . : er Yo ed 7 peers are 
a . : . ‘ . 2 . + oe 7 woe Lt mo, . Areal e 
é : . ‘ . ‘ : BOCES Vin ae : 4 Ree Ee He : . 4 
a - > : : 3 Se asks noe 
, erate 


aun pees rights of. ie Alnsion natives, “who, until very ‘recently, a 2 
~ have: constituted ‘the larger, as well as the more permanent, part of 
-. the‘ territorial population. Those: rights: have, in consideration of 
-.. historic. ‘tradition and economic necessity, — ‘been. construed to: m-. . 
elude the occuparicy of water and. land under’ : water as well a as of land a 
~ + above water. 6 ; on 
er” SHS: national policy finds ‘anbodimeit in. the 4 act of Fai une: 19, 1935 oe 
ane (49 Stat. 388), authorizing suit against. the United States by. the 
_\ Tlingit and Haida Indians of Alaska, These are the Indians ine 
2 habiting the southeast coast of Alaska. and most directly interested in: 
the question. considered in this opinion. ~Itis reported that their chief — 
- Interest in the jurisdictional act in: question arises from interferences. 
with fishing rights.?. The. language of the jurisdictional act-is very 
broad... Its substantive provisions + are contained in. section’ 2, which | 
ee declares: | | ee. : oe 


yes 


~ Ba? 


ree All élaims’ of. watever nature, legal | or. ' equitable, ‘which. the sald ‘Tiingit and a Na 
_. Haida. Indians of. Alaska may: have, or claim. to have,: -against the United States, . 
for lands or other tribal or. community. ‘property rights, taken from them by. 
_. the United States without compensation therefor, or forthe failure or refusal. | _ 
~ z of the’ ‘United : States to compensate them. for said lands Or: other tribal or com- 
re munity. property rights, claimed to be. owned by said Indians, and which the .. 
me United States appropriated to its own uses: and purposes’ without. the consent 
.. of said Indians, or for the failure or refusai of the United States to protect their . 
interests: in lands or other: ‘tribal: or community ‘property in Alaska, and for: loss 
_. of use of the same, at the time of the purchase of the said. Russian America, now." 
ve Alaska, from Russia, or at any. time. since: that. date and: prior to.the passage: - 
- .and approval of this Act, shall be submitted to the said Court of Claims by ° 
\ said Tlingit: and Haida Indians of Alaska for the settlement and deter mination 
of the equitable and just value thereof, ‘and the amount equitably and: justly due 
- to said. Indians from the United States therefor ; cand. the loss to said Indians Of 
their right, title, ‘or interest, arising from occupancy and Use, in lands or other’ 
. tribal or community property, with out fust: compensation therefor, shail be held 
3 ‘sufficient ground. for. relief hereunder ; ‘and jurisdiction is hereby conferred upon : 
_said Court to hear: such claims and. to render judgment and decree thereon for 
i oe such: sum: as said court shall “find to be equitable ‘and’ just: for the reasonable. oe 
See ‘value. of their said ‘property, if any was so. taken ‘by the United ‘States without ee 
- the consent. of the said Indians and. without conipensation therefor ; that from. _ on 
gat, ‘the decision of the. Court of. Claims in‘any suit or suits pr osecuted under the au- ra 
a thority of this, Act an appeal may ‘be taken: by either. _party, as in, other « cases, oa i 
—- to the Supreme Court of the United State. [Italics supplied.]° ert 


< Tt will be. seen that under the’ foregoing underlined laitguage thé”: _ 
+ Federal. Government: undertakes to. make. good the Josses suffered oe 
by Alaska Indians from private invasions of their rights. The ques- 

_ tion of the extent of these rights. is thus no longer sunply a question : ee 

| between the Indians and those private, individuals ; or firms who: are 7 


eke 7 See ‘unpublished manuseript of William, L. ‘Paul, In “Historieal and Legal Materials 8 
“36 Relative to. the Te and Haida Claims Act of 1985." se ne” Gee S 
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| - ‘displacing the. Tada from. their possessions. ‘The Depa “af ee 


: the Interior,. therefore, . if Indian: rights. have. hitherto been invaded, : ae oe 
ha ‘under’ a “double: duty—a. duty tothe taxpayers: of the United States ee ae 


as well as to the Indians—to exercise whatever powers it has to prevent. 0 
~ the continuance of such invasions and to prevent. the: piling up. of losses po ae 
cueee which are to be made good out of the Federal Treasury, 
“The national. policy. expressed in the foregoing statutes is not fie et 
Le gated by the fact that in its administration of the 1924 Alaska fishing 


> law the Department of Commerce for. many years, and the Depart- ens 


_’ ment of the Interior since July 1, 1939, have given no special recognition eT 
— to Indian’ tights, although. Indians have frequently protested against eae) 
: their displacement : from waters that have been an ancestral source of | eine 
food and livelihood. | It may be that, the Indians, ‘in the assertion of = 
their claims, have not had adequate legal representation, and it. may Retr cn 
. be that the departments concerned have not made effective provision,’ 
for. the: formal ‘presentation, and consideration, ‘of: such: claims, but. agi. ee 
cae ‘matter: of: law even if: such claims: had heretofore been. ‘fully: cori el 
- sidered, and formally rejected such action would not be legally effective ae 


ae is destroy any. Indian possessory: rights. The Supreme Court in- the. =. 


Walapai case, rejecting the. argument of the railroad. that. the: Govern- Pike, ; - 
. ment had administratively resognized the — of the railroad and ad ghe, 8 
., - absence of Indian. right, declared : : 


- Such statements by. the Secretary of the Titerion: as that: “title f té ihe » oddtinin-. : 
bered sections” was, in the: respondent do not estop. the’ United: States from main- 


si _ taining this. suit. - For. they could not deprive the Indians.of. their rights: anymore |”. 
than could the unauthorized leases in L Oramer: v . United States, ‘supra, es U. 8. 
SS BBO, 360.) re eS | 


Partherniore; it ree co fcmeniberod: ae ‘the: Tadiane of ‘Alga ae 


like those of the continental. United States, are largely dependent upon ae 


the. Federal Government for the vindication: and protection of their - 


property rights,* Only within the past two or three years . have. the: oe 


os i Indian groups of Alaska: achieved, under Federal. supervision, a form- : oo. 
oF community organization which ‘permits | them to act-on their own. ben 
__half,as legal entities, in the protection of their: legal rights:° The fact at 
" therefore, that Indian fishing rights have not received. adequate. pro-, eo = 

tection in the past i is nota ground upon which the Federal Government = 


; could rely i in. ngenyang; the oe ex! ‘stence. of these ee AS as oS eS 


Pe s dlaaka Pacific Fisheries v. ‘United States, 248 U. Ss. 18 (1918), aie 240 Fed. 274; mer: mM age ko 
at 3 ritory of. Alaska’ ve. Annette Island. Packing Co. _ 289 Fed. 671: (C.°C, A ‘8th, 1923), cerb, ae ee 
_, denied, 263 U. 8.708; 49 L. D..592 (1923) ;.28 L. D. 535 (1899). “The.extension of the. i 
. Wheeler-Howard. Act to Alaska has. removed almost: the last significant difference between. ae 

the position of the. “American Indian and that of thé Alaskan native.” : Cohen, tie ee 


- of. Federal Indian Late’ (1940, ‘406. 000° 2: 
ae ® See. Cohen, Handbook of Federal I Indian Lane, 413-415. 
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“ 3 ; Heo occasion ie point ones in my ; opinion: on “Powers of. Tndian Tribes, 8”, | i : 


_ Se October 25; 1984 (55-1. D. 14): 


Itisa fact that State governments and administr ative officials have. , frequently : 


2 frespassea: upon the realm:of tribal autonomy, presuming to govern: the Indian = | 
tribes thr ough State law. or. departmental regulation - or arbitrary. administrative. ee: 


Pe i fiat, but: these trespasses have. not impaired the - vested legal powers of ‘local. : - | 
ae 7 self-government: which have been. recognized again. and: again when. these tres: ie 
- passes. have been’ challenged by an Indian tribe. “Power and’ authority: rightfully 


© -eonferred do not. necessarily cease ‘to. exist. in consequence of long. ‘nonuser” - a ae 
- (Untted States ex rel. Standing Bear v. Crook, 5 Dill. 453,. 460). The Wheeler-. a 


foc Howard. Act, by affording: statutory , recognition of these. powers ° of. ‘Joeal self. a, 


| gover nment - and” administrative assistance in developing adequate mechanisms 


> for. such government, may: reasonably be expected. to.end the conditions: ‘that. My 


; have. in the past led the Interior Department. and: various. State agencies to deal _ 


with matters that are properly within the Jegal competence of the. Indian tribes — 


. 7 themselves, (Pp. 28-29, « 


Finally, it must be noted that the inllowanes of ion’ Endiait. 4 fabiig 


| in areas. subject: to Indian possessory rights is a continuing wrong, 


- rather than a wrong which, -onee committed, creates supervening and. 
inalienable. ‘rights in third partion: It is. well settled that: by allow-— 
ing and licensing’ the use of particular areas for fish traps the Fed- 
eral. Government does not. recognize any permanent ‘or proprietary | 


- interest therein.° Thus while preexisting Indian proprietary inter-.. 


ests have: been: violated they” have not thereby been permanently ex- 
no tinguished. The Indian who has been forbidden from fishing 1 in his’ 
back yard hag not thereby lost his aboriginal. title thereto. : 
_ I conclude that. aboriginal occupancy. establishes possessory rights 
in ‘Alaskan waters and submerged lands, and that such rights have not 
been extinguished by any treaty, statute, or administrative action. 
. The foregoing considerations are determinative of the question pre- : 
| ‘sented for my opinion... ‘The first part: of this question, i, €., whether 
~ Indians of Alaska have any fishing rights which are violated by con- 
_ trol of particular trap sites by non-Indians under. depar tmental regu-- . 
oe lations, must be answered. in the affirmative, subject to the taking of | 
7 PROOF ¢ on the facts respegting t the. location and extent. of such, Tights. oe 


fit : 10 The 4 ‘fact that: one has’ occupied the site. the season. before or. tor a number of ae Bes : 
“ gives no prescriptive right to: ithe Site... - Thlinket Packing Oo. ¥: Harris é-Co., 5 Alaska 471 | on 
(1916) ; Columbia Salmon Co. Y. Berg, ae Alaska 538 (1916); Alitak Packing Co. Vv. ‘Alaska eS 


oak | Packers. Ass’ My : 6 lacks. aT (1920) ; Alaska General Fisheries. v. Smith, 7. ‘Alaska 635 LP 
o (1927). | 


a 


“ It is feos thab the Secretary’ of War, aera section. 10' of tlie” Rivers and Harbors Act-of 
March 3, 1899" (30. Stat. .1121,:1151), issues permits which: certify . that. the erection of a 


oe fish trap. ‘at ‘the. point named will not interfere with navigation... These permits give no — aS 
ee property right, and the War Department: makes no determination between several appli- — So 
-. ¢ants as to their right to occupy. the trap site.. The Territory of Alaska issues - licenses -_ a 


_ : ‘to: take fish. from Alaskan. waters, .but these: licenses confer. no. property Yight. and no deter- — i 
ae mination is made ‘between applicants. as to the right. to, occupy. Q. trap. site. , Thlinket Pack- | 


ing Co. v. Harris & Co.; Supra; Columbia Salmon. Co. V: Berg, supra; Auitak Packing Ce. v. 


Pee Alaska Packers Ase’n, supra j Alaska General Fisheries. Y. Smith, 2 SUPTES. Cumming ¥ Oni : . ae 
cage, '188 U. 8.410 (1908). NE ae Dual . E> a, aaah? 


a a 
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oe The second: part: Of ae oo. presented, i, — whether: such ‘righta 
ee require. or. justify the closing down of certain trap sites or the alloca-— 
~ "tion of trap sites to Indian groups or other remedial action. by. the 
ae Secretary. of the Interior, must likewise be answered in the affirmative, = 
and the question. of what particular. method of redress should, be se- oe ae ws 


id lected must be considered. primarily, a matter of policy... 


‘Available evidence. indicates that the. possessory ‘Hiphis. tradition- = 

o ally asserted by Alaskan’ natives. are exclusive rights, under which 

H7 to the right to éxclude others from a given area‘is an integral part of. the 
right itself. In this situation the Interior Department. would have no. ae 
LS authority to’open. up to public fishing any areas subject. to such: pos~. 8. 2 i 


_- Sessory. rights, any more than it: could open to ‘the Public, a » private. 
cannery, whether on land or afloat. a : : 


“There may, however, be. certain native’ groups thai assert and show. | : 


| only: NON- -exclusive: tights. = These would ‘still be property rights, as as 
easements are property rights,. and entitled to: protection and respect... 
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We 


Wis 


The opening up of such-areas to non-Indian holders under ‘circum- - 


stances resulting in. the actual exclusion of the. interested. Indiang- 
_ would be, this Department: ‘has heretofore. held, ‘a violation of these 
- native property ri ights, beyond the legal powers of the Department: (26 
LD. 512. (1898) ).. ‘Regulations heretofore issued, which allow the first . 

comer to:set: up.a trap. in designated | areas and thereafter provide that 
“no other: person. may trap: fish. within a. specified distance (e. g.,:50. 
OC. FR. 205. 10), do result j in the actual exclusion of interested Indians, 
if applied. to areas of water.or. submerged land in which. such Tedians. 


have private: rights. u4, Therefore the. allowance. of fish trap. sites to ee 


: -non- “Indians within. such” areas would be legally unauthorized. 


‘Under these. circumstances. the Department might. either forbid the: e : 


ee ‘establishment of fish traps except by persons having possessory rights: 
in’ such. areas, or forbid: the establishment. of: any. fish traps-at: all. 
os therein, Or, as. a final. alternative, exclude such areas entirely. from the 


to. Indians, but the éffect: of recognizing pre-existing Indian possessory 


a rights in waters or submerged Jand would be to render “allocation” — 


> ey for the eo of those rights. AML that. would be” 


gate lt In. detdal. bractice; ‘though ages in law, holdere ‘of trap sites are: considaiea owners, “re: Bote. ee ea 
hag. trap. site is once occupied, others will not attempt to jump it ‘the following. season. The! ae eee 
os high. cost. of trap. equipment. makes it uneconomic. to race for new. sites’ each: ‘Season (Greg- ae 
Big - Ory and Barnes, “North Pacific. Fisheries,” pp. 52, 85 fn. 4), and. the’ person who has’ once: : ae: © 
a o occupied a trap. site has his: equipment. close at hand, giving. him an. advantage in: gaining eae ; 
2. prior” possession each: year which | would ‘be costly to overcome. The result: of. this practi-. eee 36, 
eal situation is that trap sites are infact considered as owned to the extent that they are =e 
‘ -* bought and traded and large companies can obtain and hold numerous traps. in spite. of’ the 0. 


“ee fact t that each. year. Mieoretically: all trap-sites are open to competition for pvor Possession. 


ee 


_ domain. ot departmental control.” In no event would there be occa- 
“sion for’ a. ‘positive : allocation. by. the ‘Department: of fish’ trap sites” 


-_ Since a coal prospecting permittee under. the leasing act. of February 25,. 1920; . 
possesses a valuable right: which may be. interpreted as ‘exclusiv e even: against: 
the Government, the Government should obtain. the consent of the. permittee. _. 


; a 
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aN: 


. MiNmRAL, ‘BxPLoRATiON’ -Agreasuints—Inremnsy’ OF ‘Coat: Prospnorine: ‘Perareree | 
UNDER’ 1920. Leastne ACT—INTEREST OF APPLICANTS. FOR. LEASES ° BASED ON : 
. Discoveries ‘AND IMPROVEMENTS—TERMB : OF EXPLORATION: AGREEMENTS WITH. 


PERMITTEES AND. ‘LrasE APPLICANTS—ELXPLORATION FoR OTHER MINERALS. 


é 


“to ‘exploration for: coal by the Government | in. an instrument defining the 
interests of both parties. eS ! 


It is ‘recommended. that. such an agreement provide. that: any. discovery made: 
: _ by. the Government shall.not prevent the. ‘granting to the permittee of as 
| lease without. competitive bidding. covering all coal discovered, provided the ae 
. permittee has cooperated in the exploration by the Government in. the manner - | 
“specified in the agreement, and’ with the understanding: that: any: suchi: lease. 
shall, provide, ‘such: Special terms of rental. and. royalty and. such other require- 
ot : ments with respect to minerals discovered by: the Government # as the e Secretary ee hye 
‘ 5 of the Interior may deem: appropriate. - : 8 
A similar ‘agreement should be executed with an. : abplteant! tor a ‘Tease. ‘who i oes 
| has made a coal discovery under: a prospecting: permit. and. with’ an applicarit” eee 
- for: an extension of a prospecting permit. who has made. substantial HODFOVE?, Le ae 


ments. or. investments. for prospecting under. his. permit. 


when. the Bureau of. Mines intends. to explore the: area. itself. 


“ _- Prospecting. permit. 


| ' : AB “DECISIONS ‘or THE DEPARTMENT OF THE INTERIOR [871 Be 
ie a necessary would be the els of private parties attempting to nee . 
ae -fere with. the enj joyment by the Indians of the rights to, > which ee 7 

. may lay just claim. eo 

“te. The foregoing eorcideruans determine the validity ad: chitsitter i 
ae of Indian possessory rights i in Alaskan waters and submerged lands. . | 
eu ~~ The question of the localities in which such rights, exist, is one > of fact, ee 
ee _ which t this ras does riot purport: to foreclose. ° eee ee 


aE FOR CONSENT BY COAL. PROSPECTING ‘PERMITTER. 2 AND a 
_ APPLICANT. FOR COAL LEASE TO GOVERNMENT EXPLORATION, : 


in 
: 


oh No. agr eement is. required where there has: been filed and not yet pranteda an ap- rs ae 
* plication for a-permit or for an extension. of a permit. under which no sub-. 
Be tae . Stantial improvements nor: ‘investments. have been made: The. Bureau: of oe 
a, coe Mines should request the General Land Office to deny: any such 1 application ae 


OF | as agreement with a prospecting permittee is necessary where: the. Butean 
Ot Mines. intends to ote for mincrals other: than. those covered | by the oS 


ee Marcon, Bolicitor: 
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a os There was. submitted d intowmally: mn this office : a Hietien addrecad to : ee oe 
ae Mr. Charles F. J ackson; chief of the-Mining Division of ‘the Bureau. oe 


es of Mines, from Mr. John B. Muskat, Associate Attorney, dated De- - : “ : 
_ > eember’9,.1941, which 1 raises. the question. whether the Government, be- 2S 
fore exploring for coal on land as to. which a prospecting permithas . 


~~ been-issued to prospect for that same mineral under the Leasing: Act.of — ee 


ae February 25, 1920 (41 Stat. 437, 380 U. S. C. A. sec. 181 e¢ seg.), should. ‘ : 2 


eo enter into an agreement. with: the. prospecting permittee. | The. let: * a3 ia 
_ter‘also raises similar subsidiary questions as to the need. ‘for the Gove 


a - “ernment entering into: agreements with applicants for. permits and: = co pe 
ne Jeases, under the same-act, on land to be explored by the. Government... 


‘The immediate. case covered by. the letter to Mr. Jackson refers to = Se ae . 


. two: exploration. agreements. with the Governinent; dated September vo oe 


oo oo 28, 1941, signed: by the parties: other. than. the Government, and now: 


“awaiting signature for the. Government. One agreement. purports torre: 
oe be with Arthur E. ‘Moreton and associates, who are the owners. of . cata 2. 
~.. certain. coal: ‘prospecting. permits: issued ‘i in 1940; although - since the.) oe? 
etter was written, a further permit was issued . Arthur E. Moreton... 


_.on December 17, 1941 (Serial No. 062919).- The other. agreement pur-. 7 
©. ports to be with Margaret N. Wilson. and: Utah. Steel Corporation, Ae 8 ke 
and involves a coal prospecting permit; now owned by that corporation. eat 
and a pending application for a lease based upon an expired permit. = | 


: : fo The lands covered by the coal prospecting permits and lease applica- s | ; : : 
"tion are in the Manti National Forest, Sanpete County, Utah, and are: ns 
Pane = owned i in fee by. the United States; other Jands:covered by. the agree- oS 


ae - ments are owned 3 in fee. ‘BY: or “under lease to, the other pe to: the. a 
oe agreements. . ie ree : ae 
Because: of: the Ppowilpne Station: presntel by ihe ay of the” oe 


aa Government to explore lands on which it: has already arranged for -. ee 
ae exploration by a private party,. it-is. difficult to’ solve :the problem Of. 2S: 
Pee the proper legal: relationship. equitably to the private party and con- + Bin Ma 
ee sistently. with the national interest: A prospecting. permittee isina 9° <5 
sense an agent of the. Government. to explore: for, the mineral, ‘covered — ae = 
ae ‘by, his. permit. (81! LD. 416). If the pr ospecting is not diligently S Lon 
> executed, the permit. should be revoked (30 U.S.C. see. 183): If: pros- - 0 
.-pecting is diligently executed and a. discovery is made, the permittee, ‘ges = 
—- ~ becomes. entitled to a. lease without: competitive bidding. as a reward. oe 
2 2 for-his discovery. (30: U.S. C. sec. 201). However, ifthe prospecting es: 
= a 1s: carried onl | with one diligence and. nevertheless It is desirable for the ” ee na 2 
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, Pe Governmient to. prospect. for the same Oates Recordings. to ite. own. 
ge methods, “my. conclusion, i is that some agreement | should be executed. by on 
ead oo 4 the Government and the permittee adjusting the: interests of the parties. : : : 


Under the regulations. of the Department: (43 CER see. 193. 19) and. 


os the terms of the prospecting permit (43 CFR sec. 193. 22). a coal pros-. o ge 
ae ae pecting permittee i is given. the exclusive tight. to. explore for coal., ‘The’ — 
“question evidently has not been raised previously whether this tight. igs |) 
ee exclusive even against the Government. ‘However, a reasonable argu- > .; 


- ‘ment. can be. made that it is exclusive even. in that case. Prospecting e 


permits evidently are ‘used, only on Federal and State. lands: - ~The cases 


cs dealing with them analogize the. permits to. private leases which’ give . 
the right to. the lessee to prospect. for} minerals (Aronow v. Bishop, 86 


ee PR. (2d) 644. (Mont. 1988) and. cases cited therein). ‘Such leases-are. -~ 


: said to be exclusive even against the. owner of the land. (Summers: OW 


we and Gas, perm. ed., sec. 432). ~The permit g gives the permittee a valua- —: 
ble right, ‘since ‘the permit may ripen into a lease (Witbeck v. # ardé- ie 


ok MAN, 51-F.. (2d). 450.(C. C. AL 5, 1981)).° This valuable right is de- 


3 stroyed, if the Government makes its own discovery, benefit of which is 


oe not given 1 to the permittee. - These considerations lead to the conchision.. - - 


that the Government should respect the right granted’: to the permittee — 


ome by obtaining the consent of the permittee to exploration by the Govern- 
~ment-for the same mineral.” Mor eover, aside from these consider ations 


of. law, I-understand that, as a matter of administration, it may. be. 
desirable to obtain production of’ any: coal discovered throu gh a lease 


to the permittee without competitive. bidding, thus avoiding unneces- 


: sary ‘public disclosure of information which: ay be deemed strategic 


be ee in time of war. 


My: sedommaddntion 4 is “that! a. ‘special’ ae ae agpleiatin: 3 agree. 


ae ment be executed between the. Government and the permittee which . a 


ae will adjust. their interests definitely. and equitably. The permittee oD. 


ee his part. will want to know, in giving his. consent to exploration by the. — 

/..' Government, how discovery by the Government will affect his preferen- -. 
... tial right to a lease. The Government on its part should make definite 

~~’ the advantages it will receive if it bears the burden. of work from which. Re 


aoe fe the permittee will profit. - : } oak 
; The adjustment. of interests Sacolyes adininistrative déteriiinations oie | 


eae pea! which the Bureau of Mines and the General Land Office ‘may . 
oes wish to act and. ‘consult. - My suggestions for such. adjustment. are as” af . 

.. follows: The Government would agree to inform the permittee of the - 
°c results of its explorations and to allow the permittee a preferential. 
- vight to. lease the lands to. develop all coal discovered, whether. by: the. . ae 


; te Government. or by the permittee, provided certain conditions of. co- | id 
operation were met by the permittee, and with the: understanding that. = * 


| Ee u the lease would provide for me 2 rentals and noyalties.» and other. a 


ae ats) So "GOVERNMENT “EXPLORATION FOR. COAL Ce '.) ae a 


Feb “wary 18, d 942 


oe ad See in. S0. re as. ae. Geet ‘soul ‘aig 
~. “goyered by the: Gover nment. The conditions: of cooperation might be. 
- that: the ‘permittee’ will make available his mine oworkings. and» the- 


| 7 prospecting equipment ° which he: has available for use on:the land, that — 


he will continue his explor ations so. long as they do not. interfere with - oe ae 
"the: work of the Gover nment, and: that he will undertake such reason-. a Soy 
~~ able: exploratory activities as the Government may- direct. In case of | 
ware disagreement as tothe reasonableness of any such Sooane the decision — 

: “of the Secretary of: the Interior would be final. aa - 


- I have embodied the for egoing suggestions ina. pov a. of re 


: : transposed to become paragraph es: 


_A related question raised by the letter to ‘Mr. J skeen concerns on E OG 


| necessity for an agreement where an. ‘application for. a lease i 1s pending, 
based upon discoveries made under a prior. permit. Under the. Leasing 


A : . : 


ar exploration. agreement, which is attached: hereto. for your. considera-. oe oe 


i. eo tion. The revision extends to the opening: statement. and Fie 
- 1): 2.3,5, 8 and 9 and omits paragraph. 14, . Paraereph oe has. ‘been wes 


Act of 1920 the applicant has a right to a-coal lease. on the Jands, more : a ae 


perfect : and valuable than that of a. holder ofa permit prior to discov-. 


ery; and I recommend: that. an exploration agreement, appr opriately » E 
| modified, be used t to obtain his consent to eee by: the Govern;. 
Similarly, where an applicant foira an 5 eetenaion of a peut ne made 


a substantial improvements or investments under the permit, through 
diligent drilling ‘ or other’ exploratory operations, and i is otherwise en-— 


_ titled under the regulations to an extension:of the permit for the com- 
nee pletion of:such operations,.a similar agreement providing. for. cooper- = 


ative exploratory work: should be made with him. Since an agreement 


i may ‘be terminated. by notice by the Government, it may be terminated , 
. : in the event anv. application i is denied or any permit. 1s: revoked. | 


~ “A: further. question. raised by the letter to Mr. J ackson. j is ahegher 
an agreement is necessary where a person. | has only applied ; for. a permit — 


- and such a permit has not yet. been. granted. ‘In such case the appli oe 

~~ cant has no claim of right. against: the Government... He i is. seeking. a 

oe privilege the Government: has no obligation. to grant. The same Js 
true of an applicant: for an extension of a permit whi has not. already. 
eet undertaken. ‘substantial exploratory _ “work under the permit. _ ‘The 
ie ~ regulations’ permit but do not guarantee extensions in such, cases. Ga 
» | GFR sec. 198.25). It the Government, intends to investigate * the area ° 
ae “upon, which such applications are. pending, the: applications should be. 
_. denied. In order. that the actions of the Department may, be. coordin- — ok 
aa ated 3 in this. ee qT eUBESSt that. the Bureau of Mines inform the. i 
- . 1 Attachment referred to may. be. found 3 in the: files of. the Sollettor’s Ofee. ia] a ee oe a ee 


ne eee se . 


2 i and not. by its individual stockholders. 


In the re-execution of these eae T cecotinena that the rere 
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e “General Land Office. promptly of decisions made as. to areas. B6E' ind ne Z e 
es which: the’ Government. owns the fee or. the mineral tights, which : 
i, es expects to explore for minerals. — eC ae 8 A 
. The recommendations. made herein. “for: execution of Sploetoe ae” 
oe “agreements with prospecting perinittees and applicants for leases based 
_ + on discoveries made under a permit relate. only to cases where the' Gov- 
. ernment intends to explore for the mineral covered by the permit. The’ | 
Government need not obtain the consent of any permittee to: ‘explore ~ 
gee for minerals not. covered: byt the permit. since the minérals belong to the. 
ate a Government. and-since, in any case, the exploration for other: minerals. in. 
_... is permitted under the reservation in every permit of the right to per- 
: mit easements for the working of the land: under wuthority: of the Gov- oe 
ee ian ernment (30 U.S. C. sec. 186; 58 I. D. 508.) - eo 
hse 0 Inthis particular case the two exploration agreements of Bepteniber | 
re 98, 1941, must, in. any event, be re-executed.. In the first place, both '~ 
| agreements recite as. authority the Strategic Materials Act of June 7, 
1939 (58 Stat. 811). However, the. exploration i in this case is not being . 
 garried on. ‘under the authority of that act, since coal has not been des- : 
a, ignated as a strategic material. The authority for the exploration ig: 
©. |. the appropriation in the First: Supplemental ‘National Defense Appro-- 
- priations Act, 1942, approved August 25,1941 (55 Stat. 669), which © 
provides for the investigation of raw faatacial: resources for western 
- steel production. This appropriation expressly provides for explora- 
tion of the amount and quality of coking coals essential to expanding 
-. steel production. ‘In the second place, these agreements have not. been © 
= properly executed. | Arthur: E. Moreton should execute the agreement | 
von behalf. of himself and his associates, in accordance with the designa- 
_ -. -tion in the agreement of the party of. the second part. ‘Similarly, the \". 
Utah Steel Corporation should execute the agreement a aS & corporation ae 


: 2 now under coal. prospecting permits or covered by. the pending ape: - 
plication for a.lease be eliminated:from: the;,a, 
lands of which the parties of the second, part:are the-owners or lessees. . 
eee The’ permit. lands can ‘then. be. ‘covered by the special explotation 
oe agreements proposed. — : = Pe. 
+. In view of the. rome for. scontitaten bok weer the Bum ‘of mae 
eon Mines. and the General Land Office in the matters discussed: in this — 
> \-qmemorandum, I suggest that. exploration agreements entered into 
with prospecting permittees and permit and lease applicants be routed oan 
a “through the General Land: Office before they 2 are executed. for: the as 
oe » Government by. the Bureau of Mines. - ee hte Oe ae 


wreements. which;cover. ~ 


t 


ae . HABENDUM AND PAYMENT. PROVISIONS. IN om AND Gas: 
e LEASE ON CHOCTAW INDIAN LAND. a 


- Opinion, February 18, 942. 


“PROVISIONS IN THASE on INDIAN, LAND. oe 7 eee oa 


“Inprax on: AND. Gas Piniee Oe on po Princastz: ‘Team—Provvotion oe! 
FROM GAS WELL IN PaYINc. Quannimes—SHUT-IN Gas WELLS | CAPABLE Ble Ss ee 


\ PRopucrion-—Gas WELL. RENTAL. 


Where a. lease is for. a term of 10 years. and: as mich iar thereafter as i oll oo he 
_* or gas is found in paying quantities, and: where the development of. only one's: 
_ gas well in paying quantities is sufficient. to: continue the life of the lease, the vs : fa “ 
.. lease is not. subject to cancelation after the ‘expiration | of. the primary. term’ ee 
if there is a gas well, ther eon: capable of producing gas | in such qutines ache ae 


| ~~ such well is shut in because of market conditions and. | gas. is ‘not sold ‘there! ce 


ae from.- 


s Where: payment. is taade by the lessee of $300 annual. ‘royalty: on one e shut-in. ce se 
gas well,. which. payment. continues the life of the Jease, he may pay $100; 2 
annual rental on:a second shut-in gas well. under: the provision in the. lease | ae 
- providing: for forfeiture of an. ‘unprofitable gas well unless. a “$100, annual | ea 


. rental ‘is paid for. retaining Bas producing privileges. a2 


- Marcot, Solicitor: = 


You [Secretary of the Interior] have requested 1 my opinion on. care . a 2 


a i tain basic questions presented to you by the Geological Survey, through ol a 


‘the: Office of Indian Affairs, . concerning the interpretation. of ‘lease Wier 


ON 0. 37992, contract: 127ind-858, Susan Riddle, Choctaw Indian allot- 9» ~ 


_ ment. 15694, upon. which decisions are desired 3 in 1 order that the proper . oo 
a royalty accounting may ‘be‘made. 52007": en 
The lease in question. is. dated May 31, ‘ints, atid. was ; approved by eos 


oe ‘the Department on July 18, 1918. The: assignment by the original ea 


4, z lessee, The Quinton Spelter Company, to. the. Dtilities. Oil Production .. © oe 
| . Corporation, pertaining to the W14 NEI, Sec. 12, T. 7 N, RB. 18 E., 


a Ind. M., was approved by: the Department on October 11; 1999," “The ce 


i. S lease:is fot a term of “ten > ‘years from the. date of the approval hereof = 7 - ; 
= ‘by | the’ Secretary of the Interior, and a. a longer thereafter as - coe ; 


ee or gas is found in paying quantities, * *° *.” — 


- Development’ of the oil and gas’ Aopeaits sndénlying the. Tease ois: ‘ — 
, sisted of two dry gas wells completed.i in 1918 and 1921, which were pro- .. 


a me ducing until March 1930, when they were shut.in. "The open flow of - 2 : “ 
~ each well j is approximately 200,000 cubic feet per day and the shut-in. * ats 
_ =. pressure. is. approximately 150: pounds per square inch. Gas from... 


well. No. 1 was sold prior to its being shut-in during. March 1930.. Gas ae Big) 


ae from. well No. 2 was never sold but was used only for lease operations. Pat oe 


a Since the wells: were shut i in a the lessee has continued to pay: y royalty £ for : “ - oo 


~ - - 
aa 7 


oo 


a Oe * 7 « And. the lessee. shall pay as. royalty on each gas ‘producing well: three . 
a ra hundred. dollars’ per annum in. advance, to be calculated from the date. of. com- © 
ee : ~ mencement of utilization: . Provided, however, in the case of gas wells: of small es 
renaie ‘volume, when the rock pressure is.one hundr ed pounds. or. less, the par ties hereto. 
. may, subject to the approval: of. the. Secretary of the Interi ior, ‘agree upon-a 
fe “royalty, which will become. effective asa part of this. lease: Provided, further, 
+ That in. case. of gas’ wells of small. volume, or where the wells produce both oil a 
and gas. or oil and. gas and. salt water to such extent. that the gas in Lis] ‘unfit for 


ordinary domestic purposes, or where: the gas from any swell. is desired for’ tem: 


-. porary use in connection. with drilling. and pumping operations on adjacent or. . 
: _ nearby tracts, the lessee. shall: have the option | of paying ‘royalties upon such 
> $as wells. of the same ‘per centage of the. gross pr oceeds from the sale of gas from 
ae such: wells as. is paid under this lease for royalty on oil. The. lessor: shall have i 
the free use of gas for domestic purposes in his residence on. the leased prem- | 
_ises, provided there shall. be surplus gas produced on’ said ‘premises. over ‘and above oe 
. enough to fully operate the: same.” Failure on the part. of the lessee to. use a 
«gas producing. well, which cannot. profitably ‘pe. utilized at the rate herein. pre- ae 
' -geribed, shall not work a forfeiture of this lease so far-as the same relates to 
mining oil, but if the lessee desirés to retain’ gas: pr oducing privileges, the lessee 
shall pay a rental of one hundred. dollars. per. annum, in advance, calculated from © . 
date of discovery. of gas,.on each gas producing. well; gas from which is. not mar-~ 
. keted or not utilized otherwise’ than for operations under this. lease. Payments S 
: ' Of annual. gas: royalties shall be made within twenty-five days from the date such > 7 
; ‘royalties: become. due, other royalty payments: to be made* monthly on or. before 7 
“oo the 25th’ day of the month succeeding that for which such payment: is. to be made, x 


: supported. by sworn statements. 


The questions presented a are: 


= a Did the lease expire len production ot in March 1980, or | 
ae aes it: properly be’ considered. as continued in force by. existence of a 


- wells capable of producing gas which are now shut in? 


- (2) What is the annual royalty or rental due from well No: 1, from ounce 


| ; which gas formerly was sold, while it is not producing? 


be! (8) ‘What is the annual amount due for well No. 2 from which. eas 7 
2 was used only for lease operations, while it is not producing? . fee 
+» Since the answer to question (1) depends to a certain extent, upon on the ge os 
oe oo answers to questions @): and 8), I shall. discuss. all ¢ of the ee oes 

a together. ee tee hae 
As the. habendum. clauee of the lease provides dist re the expire: os 
. "tion of the 10-year term (1928) the lease shall remain in effect solong.s 
er as “oil or ee is s found 3 in paying @ quantities,” it is necessary to deter- - oe 
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ell No: L at the rate. of. $300 per annum and: fental fae well No: 9 se. . 
bi the rate of $100 per annum: The reasons given for not. utilizing the an 
ee ge SRS subsequent to 1930-are insufficient ‘pressure ‘to enter the main. 
_ shipping line and marketing conditions which do not justify the i ie ee 
~. -stallation of equipment to boost, the pressure to line requirements, ==> 
il The: provisions in the lease relating to the Payment of royalty vid i. ae 

co . rental, on gas wells. are as follows: es ; ne 
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7 if ; mine whether or - not: Pee March 1980 gas has been found i in. | such a oe 


: ee within the contemplation: of-the law. ae 
~ There is. a “well: established rule that. where an’ veil and’ gas ee oe 


| ok a ‘definite. term. and as long thereafter: as oil or gas. is found’ (or — . 
oo produced) in paying quantities, ' the lease terminates after, the definite. oe 
_. term:as-soon as the wells cease to yield: an: operating profit, whether. 


©. or not such. cessation is due to market’ conditions. ‘Summers, Oil: and. 


: s Gas, Perm. Ed, Vol: 2; sec: 306. . However, there is an equally: well- as 
i oe established. exception to the rule j in the case where only dry gas. wells ae eae 
ne have been: produced under the lease; where. these have had to be shut ~~ 


” + down because of market conditions but are capable. of production, ona 


ee . where only. a flat, sum is due the lessor for production | from a gas well, 


7 a and where such. sum has been paid by the. lessee. if these conditions | 
ran exist, the courts do not permit the lessor to cancel the lease for. expira- 


~ tion, abandonment. or forfeiture; on the theory. that. gas cannot. be 


stored above ground. and the. lessor j is not injured:since he receives the — 


same amount as he would if the: gas were being produced andsold. 
- Summers, Vol. 2, sec. 299; Summerville v. Apollo Gas Co., 207 Pa. 334, 
56-Atl.. 876. (1904) ; “MeChitoheon v. Enon Oil Co., 102. W. Va 345, 185 - 


_ §. B, 238 (1926); McGraw Oil Co: v. Kennedy, 65 W. Va. 595, 648. Bo 
- 1027 (1909). Note that the exception fails if the. wells. have become i Ws 5 40 


i. capable of production: United States v. Brown, WB BF. (Qd) 565 ae dD. 
Okla. 1926). i 


‘In Smithy: ‘MeGill, 12 F. (0a): 39. (6. c. i 8 +1998), has éourt tna = a 


- under consider ation : an Indian lease the terms. of which: were identical . 


.. with this lease. There-gas froma gas well brought: in during the | 

3 primary term. was sold for about two. months thereafter. . ‘It was then : | | 

- discovered that. the gas was not feeding: into the pipe line because | of) 
~ lack of pressure: and. the ‘Jessee: began to. drill. the well to.a. greater 


ee depth. . ~The lessee tendered the lessor $300 as payment for the gas- 
— “producing well but the. money was: refused because the lessor did not Fay 

~~ consider the well as. producing gas in paying quantities. The lessor; 0. 
_ ~ failed: in: his effort to have the lease. canceled. I shall quote at length ere 


“from the. opinion in this case because it summarizes the peas taken a. 
oe by the courts j in construing. leases involving gas aldne:. pe 


eae * “In the construction of leases: of this nature, a. distinction 1 has: gen-' ‘ ee 


ree erally. been recognized. between a covenant’ by: the. lessee to. pay. the lessor. an. pace ae 
ee _ amount proportioned to the oil which is produced, and a covenant to pay the 9 | 
lessor a fixed sum as a periodic rental for a'gas well. As to the first-mentioned 9° 
“i covenant, due diligence on the part of the lessee to produce and. market the oil is ee 
se usually implied, if not expressed, because the lessor’ s remuneration for the grant” een 


depends upon: Af Brewster Y. Lanyon Zine Co., 140 F. 801, 12 C. Cc. A. 218; Union 


a ' Gas & Oil Co. v- Adkins «. GC. Ay 278 F. 854.” But. where the lessor ig to. vecelve 5 
ren: fixed ‘sam,. in the nature of réntal, fora gas well, the lessee | is not held to the a 


“~ 


# 
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es eae degre’ of. “ilizence in ‘producing and marketing the gas ; which has ‘been a 5 ae 


found in paying quantities.” 


“Gas. can ordinarily be marketed (exrent ‘for tainor es only, through. pe — 


fy - lines, which often belong to others, -and may have. to be extended. from’ a dis- — Py a 
ee tance.” Gas ‘eannot profitably be brought. to the surface and stored to. await cn 
,..  Inarket? Eyen if gas-is mar keted. through a’ pipe line, if the pressure froma | | 


e particular line falls below the pressure:in the pipes by gas from other wells, the | 


ae » _. gas from. the weaker well’ will cease ‘to. flow in the pipe. lines. A. temporary. bs . 
Pea cessation. of pr -oduction and n marketing of gas may not. be, unremunerative, because. — 


am ra the final disposition of. the gas may make the cessation advisable. McKnight ve a 
gue _ Manufactur ers’. Natural ‘Gas Co., 146. Pa. 185, 23 A. 164, 28 Am. ‘St. ‘Rep. ‘790; i 


: Eastern. Oil Co. v. Coulehan, 65: We Va. 581, 64 8. E 836; ‘Transcontinentar out oo 


o Vv. Spencer (€. C. A.) 6 FF. (2) 866. 


While these problems present. difficulties: to i lease, lie’ lessor suiters no: ‘Toss ee 


oe . as to.a well in which gag has been found, so long as the rental is paid to him ae 


* ‘for. the gas well. It is therefore the generally accepted. rule that; where. an oil ©: 
: and gas mining lease provides for the payment to the ‘lessor of a fixed sum, in’ 


the nature of rental, fora gas well, and the lease also. provides that gas must be | 
si found. in paying quantities, or in. quantities large enough: to transport, the ques- | 
. tion whether the gas, which is. found, is in paying. quantities; or in quantities large ; 
' enough to transport, ‘is to be left to the Judgment. of the > lessee, acting. in 1 B000. 

‘faith. [Numerous cases cited.) ie 34.) | sf 


- Under the theory of the dresption t to ae: a ean le it} is 2 apparent | 


that the reason for the. exception and ‘its application. would. fail-un- 
“Jess the lessor were paid. for a gas well the same amount as he would be eae. 
: entitled to. receive under the lease if the gas well were actually i in profit- ce 
able operation. | ‘This basic requirement. that the lessor receive an. 


se equivalent payment so ‘that. he i is not injured by the failure of produc- — 
~ tion and the other conditions of the exception are seen in the foregoing | 7 
quotation. from. the Smith v. McGill. case and in the following quota- _ 
tions from other cases where the e exception t to the e general rule nas been hates 


oe 2 "applied or discussed : 


“Tt is contended on. ‘the: part of the appeant that the question of ‘whether. * Gil me 


og or gas is pr oduced in. paying: quantities is one’ solely for the determination’ of the % is 
ae lessee. There is ‘some force in this contention in so far as it. applies. to: gas 
wells, where the contract ‘provides: that the Jessor ‘shall receive a. fixed . annual oe 


is rental for each. gas well, and. the. lessee is. ‘ready and willing to pay that rental. a ; 


eee £78 such case the. landowner receives the. same revenue from. the operation. of. his et 


land as he would receive if the gas well. weré in facta paying one to the lessee. 
 fItalies supplied.] _ Tnion, ae and oil Co. v. Adkins, ‘278 Fed. 854 cs OA. 6, er 
1922) at 857.1 - | ns 

val ia. Upon the. discovery thereof in 1 quantities Jarge. enough ‘to transport; the ae ue 

oo tiff was entitled to $100. per year for the product of each and every well so trans: | 
- ported, and this sum was tendered to her. by defendants in accordance with the 


‘terms of the lease. The amount of her revenue did not depend. upon the amount — 5 ah 


| of. gas. transported, Dut | was.a fixed. ‘and definite sul, with the additional priv- | a. 
“. ilege ‘of using: gas for domestic purposes. ‘So’ long as she received. payment of. rade 


A ode the $100 per annum and had ‘the use of gas for domestic purposes, she was en- 


— ee to eee no other revenue or. eeeateet ten ‘from lessee . on account of the | ae ods 
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ie ee, well: in- question. - “Roach v: Function ou & Gas Co., @ Orla, 218, 179. Pag: 984 
- oe (1919) at 986.) eles ee 
oo. . *Ttmay be that. for some time oie ieee was not able to. find a pur wehaser for ‘thé; 
se gas, but. that was not. the. affair. of the lessors. They were not interested’ in the 
ae proceeds of the sale: of the gas. “?Dheir. rights under. the agreement: extended only: 
tothe: receipt of a stipulated annual rental for each well, and the free use of gas”. 


tor domestic ‘purposes... Beyond this, the question. of whether or not the quan~ = hao 


ee | tity of gas. was. pr ‘ofitable. was: for the decision of the lessee. It may. be that the: - 
+ final disposition of the: product. ‘of the well was such as to amply remunerate: | 
. it for the delay in finding a market, [Summer ville vy eona* Gas Co., 20T Pa. 


- 884, 56 Atl. 876 (1904) at 878.) 


Sf As ae What right’ ‘has: Bvans - . [the lessor]. to. say that 1 no estate. eis a S eae 
rae reason of. f insufficiency of gas, when. the lease makes no. such: prov ‘and the - 


- lessee chooses. to regard it as sufficient and. pay. as if it werer es -He gets 
7 the. same. pay as if the well produced. a. larger. quantity. a “[ukeGraw Oil 
ee Co. v. Kennedy, 65 W. Va: 595, 64'S. E: 1027 (1909). at. ee : 

eae However, the. lease does, notin: terms say. the’ well inwst’ rprodaice gas | 
in ‘peyne quantities” and be marketed. Having. no market, the lessee had the 


: right: to shut. the gas in and. pay the stipulated pr ice. It. would be. of: little con-. . = 


ale 


- eer to lessor what was done with the gas, if he. ‘gets. his payments. * * * ~. 


LMoCuicheon.¥. Enon Oil. Co., 102 'W. Va. 845, 135 S. E. 238 (1926) at 241.) 
os In this: connection regard. must’ be: had. to the: distinction’ between. gas. 
and oil, wells. “This distinction ‘lies: in. the. nature of the product and the pro- - 
| visions of the-lease: First, oil may be stored in tanks,. while gas _ ean be stored 
Ai only: in: the stratum where found ; and, second, a lessor” Ss income from ‘oil is a 
share of the: oi]: ‘pr oduced, while the income: from gas, except under: récent’ leases, 
is based, as here, ona fat royalty for: ‘each: well. : “2. Summer S,: Oil and Gas, Per m.. 
-Bd., sec. 299, pp. 140, 141. * [Ketchum v. Chartiers O#t Co., 121 Ww. ‘Va. 503, 
5 S. E. (2d) 414. (1989). at 216.) [Ttalies. supplied.]- eee | 


The factual conditions: which: make up the exbeption io’ ‘the eee 


| - - rule are true in all respects. in the present case: ‘Only dry gas wells were — 
ie produced: under. the lease ; these had:to be shut in. because of market. 


3 conditions but they. have vernal capable of. production; ‘and only a’ 
- flats sum .was due the lessor as royalty. for production. from a dry gas 
well. . Accordingly, | since the royalty of $300 is the amount which the: 


ye lessor was entitled to receive for a gas well producing i in paying ‘quanti - 3 
a _ ties, it is my conclusion that the payment. of the $300 annual royalty — 
on gas well No. 1 operated to keep the lease in effect; at least with respect, 
to that gas: well: A payment of any lesser sum. than $300 would not” 

“have had this result, for the good reason ‘that the lessor. would -have * 


- been. injured: by: not. Teceiv ing. the. full amount: due: ihe ‘the. gas. well. 


| : “were producing i in paying quantities; the exception to the. general rule 
- ‘would not apply, and the lease: would have to be held to have expired i in, 
~~ -March 1930 when. the lessee failed ‘to: continue e: produdtion 1 in paying 


quantities. fon ee 
My. canelucion | is bomie < out by the distinction 3 in his paiticuiee: es 


a between, the terms ‘ ogelty and. “rental.” The: Tease Provides: that 


sag Bc ay ae set 
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ae the $300 payment is isa. a royalty payment and the $100 is isa arontel payment, ets 
-... Technically, royalty 3 is the return for’ minerals produced, and rental is “* 
the payment for the privilege of boring for oil or gas or for permitting - ee 
2 Ses delay: in development. ‘See Dixon ve M apes, 181 Okla. 376, 73 P. (2d). oe 
1181. (1987): If the lease i in this case:ig to- be considered. still alive. 


‘on the basis that gas. is being | produced in paying ‘quantities, thes 
“royalty. for. gas production, should be paid. for at least one ‘well. If. >. 


~»* only the rental for the privilege of boring for gas or. delayed develop- ee 
+ ment were paid, it would-be.a clear admission. that. no gas was being ee 
“produced and. that the lease. should | terminate. In: the opinion ap- 
“".. -proved. by: you on April 19, 1984, 54 ID. 422, the lease owned. by the 
~ Deep Rock Oil Corporation there. consider ed: ‘was identical with the. 0 
~ Jease:in question. | It was. there held that.the tender. only of the rental ae 


7 sum of $100 per annum was an admission i in effect, that the lease was. 
“not. producing, gas in- paying quantities: and, therefore, that. the lease | 
~~ -ghould be found to have. expired. as of. the date the lessee failed to cone" 


_ tinue production i in paying quantities. | | 
The question. immediately occurs whether it. was necessary "for the 
| lessee to pay the $300 annual royalty. on, gas. well No. Qin. order to keep 
“the lease in effect as-to that well or as to the rest of the lease. My | 


- "answer 1s that a. consideration of the terms of the lease’ as a whole and. 
of the law on the subject shows that it was necessary for the lessee to) 


pay the $300. annual royalty only on.one gas producing well developed 7 
_. under the lease in order to. keep the lease in existence over the whole . 


area covered py the lease.’ It-is clear from. the terms of the lease that. 
“sone producing gas well is all that i Is: necessary” to continue: the’ lifeof 9 
_. the lease after the definite term.. Section 4 gives the lessee 10 years: to 
| produce» ‘one : well and. requires the ° payment. of delay rentals. each ; 


- year until one well has been. developed. This indicates that if at the 


Sen end of 10 years there i is one gas well: producing i in paying quantities — : oe 


- (or being paid. for. on. that: basis beens of the lack of a. pee the : 


entire. lease remains in ‘effect... 


While it is possible for a tenes to be forfeited a as to. a gree of the a 


Vee . acreage covered, this result has ordinarily occurred. only for the reason. - 


_. that an abandonment or forfeiture was found in.a failure to. drill wells 
—. in an undeveloped portion. of. the lease where. prudent. operation ort os 
ee the protection of the lessor would. require. it.” See for- example Sauder ene. 
Ne Mid-Continent Petroleum Corp. 292, U,. S. 272; Scott v. Price, 
"eee 123 Okla. 172, 247 Pac. 103. (1926). But with respect: to the present ae oan 
7 oil and. gas. lease, the question. has: not been presented: to: this’ office - 
ee whether. the -lessee :should- be required: to undertake’ any: further : 
~:~ initial production. operations; nor can there be any. question: of aban- | 
-.... donment by the lessee on the facts presented, since the failure'to market © 
Hens gas because of market conditions i is 3 not an abandonment, of the lease net gy 


. a \. - re 
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aa : oe of any. 7 ot ce gas ele. Strange v. H leche, 78 Oita. 1, "138 Be 347 eee - 
oe (1920). An. the: single: case found brought for. the: cancelation of. amiss Ss 
| : area under. ‘lease’ on’ which ‘there was a shut-in gas well, at one time ae Pe. 
ieee producing well, there is the flat holding that there can be no can- es 
_ elation of the ees by: the lessor. so long as any part: of the: ‘develop- pees 


.- ment under the lease i is producing i in pa ying quantities, because the es 


: oe lease must be treated as a unit. Pearson. vy. Black, 120S..W. (2d). 1075 eo - 
(Tex. Civ. App. 1938). This holding was qade | in spite.of the fact. 


that the area sought to be. canceled was. under a separate assignment * ate, 
pe : and the entire lease. embraced. the large area of over ‘10, 000 acres. ees 
. However; any question of partial cancelation is answered ‘sufficiently. ees 


e by the express language-of the lease which provides in effect for for- a, 


- feiture of. the gas. rights” to. unprofitable. wells. unless: gas. producing. oe . 


privileges. are | retained by. the lessee. through. the payment. of :a. $100. - 


annual rental. ‘This. provision, contained ‘in the terms relating’ BOR ie 


: > pegmatite for. eas wells, Tecited at the outset: of this. opinion, reads as 


a folewe: 


| ones « “Paturé-t on. the pate of the iodace: to: use a gas producing wail which . 
cannot pee be utilized at the rate. herein. pr escribed, shall not work a-for- : 
feiture. of. this’ lease 80 far. as the same. relates to mining oil; ‘but. if the lessee. 


desires to retain- ‘gas producing: privileges, the lessee ‘shall “pay - a rental of one ; | 
hundred dollars: per. annum, in advance, calculated from) date of discovery ‘of ..- Po oe 
gas, on each gas producing well, gas. from: which is not marketed Or. not ‘abt: ate een ast 


; ized otherwise than for operations under this lease. oe ee 


| _ This. provision. evidently applies | throughout, the’ lite ot the’ ‘lease. . 


oe whether during the definite term or the indefinite extension’ ‘thereof’ 


oe which depends upon production i in paying quantities. My conclusion, : 


pee therefore, 1 is. that since the payment of the $300 annual royalty. on. gas 2 | = ~ f 
well No:1 operated. to. keep: the. entire lease in. effect the. lessee was. 


- ; “permitted: under the lease to ‘pay only $100 annual rental on gas well oe 


. No. 2 for the purpose of preventing forfeiture of the well: and. Te ae ‘ 
<! taining gas producing privileges. — ek Rt ee 
In summary; the answers reached | in this ‘opinion: 6 the thie: sua? ba 


oe ious raised by: you are Gy: that: the lease may be considered. as. con- oe | 


tinued in force ‘since production ceased in March 1930 ‘by. reason: of, 


ie the existence of wells capable: of producing’ gas, but. shut in. because Ole 


market; conditions, and by reason of payment. by the lessee: of an-annual. . ara 


7 - | a ‘royalty. since that date of $300 on gas well No. 1; (2) that the annual . ‘ . 
payment due. for well’ No..1-is the $300. al royalty. paid, by: the: 
lessee; and: (3) that the annual payment due for well No. 23 is the io 100 6 


i “annual rental which the lessee has paid for that well.” 
es ga hied a ae eee 
Oscar 1  Guisiaan,” ae ae 
| Assistant nt Seonetary.’ | 
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aes | Har OF NON-GOVERNMENT AGENCIES FoR staTe SALRS OR 


USE TAXES ON. EQUIPMENT USED. UNDER. ‘COOPERATIVE RE- hack 


~ SEARCH AGREEMENT WITH INTERIOR. DEPARTMENT | 


Opinion Fepruary 17, 1948 


eee Coormearive Agente Soe OR Use Taxes —INSTEUMBNTALITIES, or ‘Feeean eae 


Govan MENT—BURDEN ON’ FEDERAL GOVERNMENT. 


ae : A non-Government agency etigaged in research under a cooperative ers = 


with the Bureau of Mines is. not an. ‘instrumentality of. the Federal Govern- 


Ho : ment, SO as to exempt. it from. nondiscriminatory . sales or. use taxes: imposed : <a 
SoS bya State... _ Such’ taxes. are not a direct purden on the. Féderal Government ie 


= ’ even. though the cost of. a purchase is. borne by the > Government. 


_ Manor, Solicitor: - a ee . 
Ji My: opinion. has been’ nen concer rning't the applicability'6 of State Geae 
oe Ee or use taxes to nonprofit sales on equipment used: for. research i mo 


= which the Bureau. of Mines | is interested. The question arises im con-- a ce 
~. nection with a cooperative research program. extending over seveh Or 


- eight years, which the Bureau of Mines has conducted in conjunction ~ oe) 


= with the American Society of Mechanical. Engineers with respect to a 


ae . che effect. of boiler :water upon the cracking of boiler steel.” she 
The American Society of Mechanical Engineers, acting through ite, aa. 4 


a ee : Joint Research Committee on Boiler Feed Water Studies ina coopera-. sae he 


_ ‘tive agreement with the United States Department of the Interior, 

~~ caeting through | the Bureau. of Mines, agreed to pay, among. other 
__. things, for the costs of materials, supplies, and special apparatus: not a 
available 3 in the Bureau. ‘Ainong the purchases made by the. Society rons 
is ¢ertain equipment to be. attached to boilers. ‘This equipment is  . 


ee ‘sold by the American Society of Mechanical Engineers to individual - - 


ae ‘clients and firms throughout the country, either directly, or through : 


me 2 consulting firms. The payments received by the Society are placed ° - 
». “Gna fund to be used for further research, - The Society, the consulting Peary 
oe firms, and the individual purchasers involved. all sustain financial © *. 

-'.  Josses upon’ these. transactions, but have. expressed ‘their. willingness po 


aa to continue the:work inorder to help the'research. program.” | 2 
- . After the testing: units are purchased by the Society, they” are serit ee 
er to the Bureau of Mines for. checking before they are installed inthe — 
~ -yarious plants. These plants. report. the results of their tests, to. the 


a a) Bureau of Mines, and return the worn-out. equipment for further in- ee 
ee vestigation. and study. © ‘The Bureau thus has physical custody ofthe © - 
es equipment | both. before installation and after its removal, although ge ees 


as the primary liability. for all expenses is that of the Society. va 
The question, presented is whether sales or’ use taxes may be levied see 
with respect to this equipment, which i is sold: at a’ financial loss: and mos *" Ss 


accordance with a 8 cooperative ggrebment. witha a branch of the Federal : 


Gan ar § Government. 


eo 490): oy a -LIABILTTY. FOR TAXES ON BQUIPMENT 2 AQT 
ce a ee es _ February 1, ADR So ek vie ae oo 


: aa . 


- No general are of law exists which exempts’ nonprolit sales. cae 5 a 


: : equipment from taxation. Nori is the: American Society of Mechanical ae 


‘ _ - Engineers, by virtue of the contract, so integral a.part of a Govern: — Ba “ef 
~. ment agency that. taxing it either as vendor or vendee would be taxing ee 


4 the. Federal Government. or: burdening. its operations, | 


>. The leading case upon the subject is James v. Dravo Contraating Co:: a ae 
aa 302: U. S. 184 (1987), in which it was decided that a. contractor cons. Bek cee 
a. structing locks and dams for the Federal Government i is not an-in- °° 
.. strumentality of the Federal Government, and that a nondiscrimina-- 
. ..tory State tax upon.. its. gross receipts cunder. ‘the. contract. with the ~ 
_. Federal: Government i is not unconstitutional asa tax on the contract ea 
or as a direct burden upon the Federal: Government. * Upon,t the lat- ba nae ee 


” _ter point the Court. ‘says, on page 160: 


But. if it pe assumed that. the gross receipts. ‘ae may increase the cost to ne 


, Government, the fact. would not. invalidate. the tax. With respect to that effect a . 
a tax on the contractor’ s ‘gross, receipts. would not. differ from a‘tax on ‘the. con- 
tractor’s property: and equipment: necessarily used. in. the performance of the: 


contract. Concededly, such. a tax may. validly. pe aid. Property taxes are’ : 


= naturally, as in this ease,’ reckoned: as a part of the expense of doing the work. 


Two. ‘cases. directly dealing with. sales. and use ‘taxes were decided - 


-. by the Supreme Court on November: 10, 1941: State of Alabama.v. 


. King & Boozer et.al., 814 U. 8.1, 62. Sup. Ct. 43, and Ourry Vv. United | iS. 


States of America et al. 314.U. S. 14, 62 Sup. Ct. 48, holding that. con- 


tractors building. army camps for the ‘United. States ‘under cost- -plus- | 
_ fixed-fee contracts were liable for Alabama sales and use, ‘taxes, even. 
though the: economic burden of the. Government. was materially” ins) 


creased. thereby. Although the connection with. the Government was - 
more direct than that. between the: American. Society of. Mechanical. 


i Engineers and the Bureau of Mines, the. Court decided. that. the. con- ihe 
_ tractors were not acting i m the capacity of agents for the Government. oe 


° aces ‘iene in the King. & Boozer case : 


- ae “The contractors were thus ‘pur chasers of ae: jniber: within the mean- 


.. ing of the taxing statute, and as such were subject to the tax. They were nots 
< “relieved of the’ liability to: ‘pay. the tax either: because ‘the contractors’ ‘in: ae ce 
: -Jodsé: and general sense. were acting’ for the ‘Government : in: ‘purchasing the. jum- : 
ber or, as the Alabama Supreme. Court seems to. have thought, because the €00-. von as 
nomic. burden of the -tax imposed upon .the ‘purchaser | would be shifted to ste te een 


4a : the : Gover nment by) reason of its contract. to! reimburse the contractors. | 


es But however extensively ¢ the ‘Government may have: reserved. ‘the ‘wight to. re- 7 % . - 
- strict Or control. the. action. of the. contractors: in other . respects, . neither: the 0 | 
' --yegervation . nor the exercise of that power gave to the contr actors the status of es 


agents of: the Government. to’ enter into. contracts or. to pledge. ‘its credit. See | 


.. United States v. Algoma. Lumber €o., 305 U. §. 415; 421,59 S. Ct. 267, 270,88 L. Ed. pre 
oe * 2605 United States. v. Driscoll, 96°U. S. 421,.24 LoKd.: °847;- It-can hardly’ ‘pe: said’ - igs 
Sates that the ‘contractors were. not ‘free to: obligate themselves for the purchiase’ ot gees 


“6982124534 
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ps ms: poe ordered. “The contract oatetigiated: that ‘they’s should. ao. so. and that | 
the Government: should reimburse them for their. igen ‘(State ot s ae 
; lees Ye King & Boover, 314 U.S. 1, 62 Sup. Ct. 43, 47. 1. paige ed — 


“In both. cases, the fact thatthe added cost of ths séiles taxbs was. boc a ae 


: abe the Government did not prevent the imposition of such: taxes. . In. | 


the situation before me, the effect, if a at all, Rice the Bureau. of a 


Mines is entirely. problematical. at | ate 
_ Therefore, no. general exemption. from. aioe taxes. existe: wa re 
spect to this test. equipment: because of any connection with the Fed- 


a eral’ Government. Itis even. more clear that if the American Society - : : 


| of Mechanical Engineers, engaged in cooperative research with the ~ 


ieee, Bureau of Mines, is not exempt as vendor,. the purchasers, engaged : 


ee commercial operations throughout, the country, are not els as a 
. vendees, | | 


There may, however, be grounds for exemptions i in: he: individual’ oe 


: Stata, depending upon State laws. such as those of Michigan, which oe 


= Pe sca casual sales.-or sales’ In interstate commerce. “But such: a. 


determination; involving as. it. ‘does. ‘the question” whether a. private 
organization comes within the exemptions Or exceptions | of an individ- - 
ual state-under | a particular s set of circumstances, Is s beyond the scope | 
of. this opinion. : . : a. ae 


Approved: Boe thane 
Onan L Gripentaiy 2 
“Assistant. t Secretary. 


"POLLY IBATUAN 
E “i : = sede ae S - Opinion, February 1, 1948 


-Cramms AGarNer Untre. ‘Sramms—Properry Dantacn—Neerraven.” 


| ‘Failure. to ‘clean grille. in irrigation ditch siphon held. to constitute negligencé e < : 
‘Inaking. Government Mable | for camage, ee from overflow | on “private a | 


- Property.. | MORE SS ete s Wee | os 
“Ctatus AgaInsT UNTIED. Sratms—Pnopinry ‘Daxcsge—Nootiosnen—Acr oF Bes- 7 
_-RUARY 20, 1929 (45 Stat. 1252), 2. @ oe eee a ee 
a A claim for damage to jJand flvoded by irrigation ditch as. Jresalt of aeaieenre 7 


a a : of Indian Service employees may not be paid: directly, under act. of February i. 
20, 1929, authorizing. the Secretary of the Interior to “pay .* “* for. 
damages caused to owners of lands or other private property * * * by °°! 
.°. Teason of the operations of the United States. * * -* in the survey, cone 
..-struetion, operation, or. maintenance: of irrigation works,” since. this pro-. *_ 
- ee vision | has been. uniformly held. to. cover r only damage pestiiine from direct, ca 
ip _ -nonnegligent acts. of the Government. EE Ree ga 


| Crames AGAINST UnNiten: SraTEs—PRoPERry DaseaGp—Neorrenvce—Momasune or ae 


~ 


| Damaces—OsiieaTton ‘TO ‘Minturze, 


A claimant, whose. land ‘was subject to intermittent overflow from. irrigation oe 
ditch, was obligated to make. reasonable ¢ efforts to minimize > the resulting eae 


~~ 


tox 


; ages Assistant Solicitor: oe eee ee eee ee ee 
, ois Polly. Tbatuan, of ‘Wapato, Washington, ae filed a. ne in tes : : 
oe amount ‘of $8, TAN. 50 against the United States for compensation for... 


| February i, 1948 


a sustained. 


-cuains ‘AGAINST. Uneven Soatss—Proviary DaMagn—Neorexce—Measune oF ge 


“ Damacrs—Loss - OF: PROFITS. aes 


"Recovery for loss of profits: alleged. to have resulted. from evizence'e cannot oo oe os eS 
allowed: where. the anticipated: profits are vague and: speculative and the -.. ; Coes 
" business, in question has. not been. operated for a sufficient : period oft time. to 2 a wa ” 


give it: permanency and recognitions: 


as 


: Staak and. since- he: could: avepreverited: péecutvent Tosses. by. he ‘improve- ie i ‘s oe os 
“ment of a roadway: his recovery. is to be measured .by the reasonable expense . saa oe ee 
> wthich? thereby. would have: been ‘ineurred; ‘vather: ‘than byt the entire’ Moma oe 


damages. he alleges to have sustained as the result of the overflow from 


an irrigation canal of the Wapato irrigation project, operated. by. the. she ae 


Bureau: of Indian Affairs. The. claim. is. submitted. for consideration is 


. under the act of February | 30, 1929 (45, Stat. 1252, 25 U.S. C. sec. 388), a 
with the: request that, in. the event recovery is. genied: under this*aet, 6 
it be considered :in the reduced: amount of $1,000 under the act of, a 


December 28, 1922 (42 Stat:.1066, 31 U. S: rez sec. 245), 


oo The claimant and the Goverhmant. appear ‘to agree. mbdencniy on. 

the facts upon which this claim is. based. Polly Ibatuan operated a 

° 2 fruit-and vegetable farm in the vicinity of Wapato, Washington. ‘On. 
August 8, 1939, he entered into a 5-year lease for a certain small tract. 
of land located some 12 miles south of Yakima, Washington, and adja- ~ 


Q cent toa paved. highway 1 running between Wapato and Donald, Wash. . 
o ington. The Government Operates : an. irrigation project in this 1oéality ee 


--and-one of its lateral canals, designated | as the A-1 Extension, borders. | | 
. .- the above tract of land. .The claimant, in accordance with the'terms: 

- of his lease, constructed. a warehouse on. this: property, presumably 
cS ~~ shortly’ after. the lease was entered into, a short. distance from both oe 

the irrigation. ditch’ and. the highway. | ‘The building. was to serve the: 05° : 

__. two-fold purpose of providing general storage facilities and a place. ° * 
-- of business from which the claimant could:sell his produce'to so-called =. 
“shopping: buyers”, who: > purchased. fruits and vegetables for resale.1 in oo 


| ‘surrounding cities. in 


The irrigation ditch Enews mentioned 4 is iW aiphoned under the high. ee 
s oe at this point, ‘and there 4 is an iron grille. installed -at: the entrance — ee 

oto the siphon. for the} purpose ‘of! removing | weeds and other debris which © 

ae might clog the passige. The. grille is located on:the same side ofttha 0: 
road ag the claimant’s warehouse. - It appears that during certain times) 2. 
- > of the year, principally: i in the late summer months, the grille would 
2 fill with ‘green moss and weeds, stopping the normal flow-of waterand =. 
- eausing an overflow onto the adjacent lands, including those on which’ Se 
ee ot the: warehouse stood. land ue Kondway. which connected this is- building 4 ae 


“_, Mas 4 
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ee with ae main n highway. The grille: apparently ¥ was s eleandd with. fair’ 

ae ee regularity, but not often enough to prevent an. intermittent overflow of 

> “water onto the claimant’s s premises. The record indicates that this was 

ee hel the situation for many years prior to 1939 and 1940, when. this. claim. 
arose, but. that it. was remedied .thereafter... Before 1939. there: ap- - 

en “parently had be en no complaint, ‘since the land leased by the claimant. 

was not then in use... There is some controversy as to the notice given 


+ tothe Government by the claimant concerning this situation, but'this is 
one «DOL, material since the condition was undoubtedly known, or: should . 
_ have been known, to, the Government. during the period i in question. - 


As a result of this overflow condition, ‘it is alleged that at freament 


eee. ; intervals the earth roadway leading to ihe warehouse from the high. 

<.. way became soft and muddy and impassable, so that. the claimant’s. 

Pe _-eastomers could not reach thé warehouse with their trucks, resulting 
Pere bck considerable loss of business, : for which he now makes claim.: “He 
-- also makes claim for the loss ofan. onion. crop. which, it: is alleged, 


_ spoiled as‘a result of the claimant’s not being able to move it from the 


' field-into the ‘warehouse, and for the’loss of certain: produce stored in. 


the warehouse., He states that the produce deteriorated and: one 


- unsalable because it- could not.be removed. 
_ It is my opinion, based upon.an exainination’ of ies recor rd cebmatia: 
which includes numerous lengthy affidavits for the claimant and Varlous . 


feo os reports and: opinions of the Office of Indian Affairs, that the Govern-) 


_.- statutes. - 


_ ment’s failure to correct this obvious overflow condition was. clearly | 
one gligence, for, which it. is eepona to the extent: ‘provided in en 7 


~ The claimant réijuests that ae ‘jain be considered under the act of 


oe February 20, 1929, supra, which provides i in part: 


Mee, oe maintenance of irrigation works of. such. projects. 


ee That the Secretary. of the: Interi ior be, and he j dis hereby; ition jead ‘to pay out 
of funds, available for the Indian ir rigation pr ‘ojects: for damages caused to owners » 
of lands or other. private property of any kind by. reason. of: the oper ‘ations of: the | 


. United. States, its officers or employees, in the. survey; construction, -opetation, or. 
eo onus gets 


ae ~The Comptroller General in ‘the: case of C.J. U ast: (A-45068),. desided” 
Pde July 6; 1933, had ‘this statute: before him: for interpretation. “Eathn, 
Sue OU ‘August ‘ 1933; he gave an opinion in. the-case of Sam. Wade 
Ogee (AAT6IA4) regarding an almost: identical provision in the appropria-— 
tion act. for the Bureau of Reclamation. “Act of April 22, 4932. (AT 


- ‘Stat. 114).. This later act was also: considered by the Attorney Gen-° - : 


jee a eral in an opinion. to this. Department. dated. April 18, 1940 involving. 
aa the claim of Joseph Micka, Jr. These opinions clearly establish’ two. 
- principles in. regard to the application: of the act: of 1929. First, it. . 


~ does not extend to cases involving negligence on the part of the. Coe — : 


_ a ment, and second, it t'does not impose Hability on. the Government: for sale 


td 
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ea remote: causes. Aor. hartlien discussion of chess. ‘principles see e opinion o 
8 Of this Office. on the claims of. W. £. Bartlett et.al. 871. D. 415... Heres 
a ita appears. that the irrigation project employees re negligent i in ‘the eee 
gs operation. and maintenance: of the canal, and: it further appears: that. ca ee 
.. the damage alleged is anything but a direct result of an act on the part ao 
oe of: the Government. Rather, the alleged ‘results are entirely conse- 2 a : | 
 quential.. The direct, result. Sf the Government’s: failure. properly to. 0. 
; operate and maintain: its canal was the overflow of water, making. the - 
e < oad to the claimant’s warehouse. muddy, allegedly. making the road - eee 
ae impassable, thus preventing: trucks from using it, all of which. resulted © wae 


in the. damage. complained | of. There can. be little doubt that the al-. oe 
ee -leged damage is a paps te rather than : a » direct; result of the Gor- a ol 
é » : ernment’s negligence. ~ . 3 . ; . : eo 
In. view of the. clear. expressions of the 6‘Comptroller General and ihe a 


eee Attorney General, and considering the factual: situation i in this case, it ae ; ie 


is my. opinion that the claim cannot be allowed under the act of 1929, a ae 


supra. 


a grounded upon the Government's negligence, generally upon the same. 
basis‘as if two, private citizens were ‘involved. Recovery under this act | 


However; the. act of. 1992, supra, ae ‘the: Aimer of ‘dine oe | 


~ is. limited to $1, 000. The claimant. requests that if: recovery is not al- 1S 
lowed under the act of 1929, supra, the claim be given. consideration i 
“under: this act, and for’ this purpose he reduces the claim to $1,000. 


~ As stated, it: appears evident, that the Government was remiss in its 


~ duty in failing to ‘prevent, the intermittent overflow. of water on the o 


claimant’s land over this'long period of time. No doubt some damage Sard ie 


Q may have been caused. from this neglect. The problem of determining | 


_ the proper.méasure of. damages i is difficult. ‘Itis fundamental that,the Bes 
claimant could not sit by idly fora period of two: years and permit the ss 
S3; overflow.to continue to interfere with the use ‘of his warehouse and ex- aa ee 

- pect. the Government to reimburse him for all possible losses resulting = . Meee 


: } ~ therefrom. . Itis the. established tule that there can be no recovery for. oot 7 
losses resulting from negligence which might have been prevented Ore 


" reduced. by reasonable efforts on: the part of the: injured. - M essenger geod oe 


.. ¥. Frye et al., 176 Wash. 291, 28 P.. (2d). 1023° (1984); Peninsular Saw- ee 
c ings and. Loan Association v. 0. J. Breier Company, 187 Wash. 641,00 
ey . 243, Pac: 830. (1926) ; Anderson v. Ha ayes, "981: ‘Ky. 484, 136 Ss. W. (@ay ee aa 
658,128 ALL. R.774 (1940), see also annotation page 780, ‘at. 785, While i052) 
. some. jurisdictions have made an exception to this rule in the case of. 
ce nuisances or where the wrong is intentional, it is not. contended. here; = ES 
hor can it be seriously claimed that the Government's omission in 1 this ee 
a pag r case is s willful « or that it constituted a nuisance. ~ | ee ee ae 
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The ¢ case. of Lhéiler * ve Tillamook County, 81 Gre: ont, 158 Pac. 804 - 


adhe ( 1916) deals with an analogous: situation. The ‘County had con- 
ee structed a bridge and culvert across a highway i in such ‘a manner as to. 
een ae divert the water from a creek into a different channel, thereby damag- on 
arose ing the plaintiff's: soil... The court, m affirming the decision of the lower ate 
“=. court, upheld an instruction to the j jury which placed upon the plain- ee 
tit the obligation to exercise reasonable, and. ordinary. diligence’i in pro: | 
ce teeting himself against - the consequences of the defendant’s negligence. 


In the case of Belnap v. Widdison et al., 32 Utah 246, 90 Pac. 393. = 


ok os (1907), ‘the defendant. had permitted his irrigation’ ditch: to overflow, x Pe 
ae causing injury to the. plaintiffs. crops. One of the questions involved Ae 


. oe -was whether the plaintiff had a duty to exercise ordinary care to pro-. 
oie a tect his crop from this overflow. In this connection, the court. upheld - 
ve. = instruction of the j jury which, among other: things, stated : ra 


The. court charges: you that it was. ‘incumbent - “upon ‘the plaintiff, or ‘her: :auly : 


7 | : pathorined agents, if they. saw the plaintiff's land. being overflowed. by: water or. 


~~ had knowledge that. her land was being over flowed. by water to use ordinary. and: a . 


ae reasonable, care to. dr ain off. said. water; ‘it: ‘possible, and. remove. any: obstructions: 


ae which might be in. defendant’ S- ditch: which would cause: said water to overfiow— i 


‘ that is. to say,. that the plaintiff cannot. Sit. passively by. and. see- her property in- © 


| jured or damaged without attempting to use ordinary and reasonable care to:stop .. ‘ 
OF: remove the thing that was causing her injury, if. it was in her des or ie - 


the power of her duly author ized agents to do. the same— * = 


Also, see the case of Anderson v. H ayes, supra, ‘and re binniétation : ad | 
which follows; holding that: where the defendant has obstructed Qo 


highway which affords access to the plaintifi’s land, it is the plaintiff's 
duty to remove the obstruction if it can be done. for. a, reasonable cost. 

There. would. seem to be little doubtin this case that. the claimant: . 
Was obligated: to make reasonable: efforts to reduce or prevent any pos- . 
os sible loss. - It seems probable that he. could have used. various means to 


2 _ prevent the overflow from damaging the road. ‘Several methods sug> tes 
~ gest themselves, such as cleaning the grille whenever the overflow com- — 


| oe _ Inenced—apparently_ this is all that was: required—or building a dike 4 | 
. . to keep the water away from. the warehouse area, or, as'is suggested by. ae 


i= Mr: NW. ‘Irsfeld, Froject: Engineer, ‘the claimant, could have grave : 
3 ~ eléd his.roadway at.an estimated cost of $150, which. would have made - 


a -it usable regardless of the overflow. -This latter. possibility seerns the _ E : 


ee - most reasonable and is the one which: suggests, the proper measure of 


Se damage i in this instance. “The rule which’ places upon: the: claimant tigee 
ee _ the duty to make reasonable: efforts to minimize ‘losses likely. to result oe 
ee a from the. Government’s negligence has as its necessary corollary the. -— 
os pule that the claimant is entitled to damages : measured by the expense a 
1 Tie. might reasonably have incurred in an effort to prevent such loss. ec 


ae. - Sargent v v. Worth End Water Co., 190 Calif. 512, 218 Pac. 38 (1928) fe 
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= ne v. Baa supra, and annotation which follows; Restate- ts ee 


a ment, Torts (1939), section 918... 


The claimant offers various. reasons: ton: his failure. gravel: ‘the | 
ae roadways, stating as one reason that he did not have sufficient capital Gee 
_, | to-purchase the necessary gravel., In reply. to this, it need only be.obs oe 0 
a served. that. it seems highly. improbable: that a man with a business - Se 
allegedly netting a yearly profit of over $5, 000, and who has just com- SS 7 i a 
_ pleted the'construction ofa warehouse, could not raise $150 with which Ca | 
~ . + to build a_ eproper: road. thereto. and. to. p-prevent a ». possible Joss of Pee cee 
oe $8, 187.50, coe | ae 
The alge ank: also argues 5 the: Government led hin " belions that i it Pe 
. would remedy the condition and. that. he was ‘entitled to rely on'such ”- : ae 
oes -Tepresentations, ‘and that. therefore he reasonably could not have been > ao ae 
, expected to. incur this expenditure. -The Government disclaims make" 2S? 
ing any representations in this. regard ¢ and, in fact, denies that, adequate con 
. notice of the condition ever was given. However, it appears that the =. - 
~~ effect of the overflow. should have been obvious. to irrigation project mig 
employees, and; as:a general proposition, a person is entitled to be- © 
‘Fieve that. a wrongdoer will discontinue his wrongful acts when he has 
_ proper notice. thereof. ‘But. again, the claimant cannot with im: 
- punity. stand by: with a possible loss: of over $8,000. confronting him es 
- -and refuse to spend $150 to prevent such loss. The difference between | aaa 
the expense involved. and the possible loss of. profits i is so great as to. 
indicate to a. reasonable man that he should take immediate steps to _ re ae 
. remedy the situation. If there were positive evidence showing thatthe =. 
~ >. Government. had made strong and. repeated promises in this regard, eae ae 
- there might be some merit in ‘the claimant’s position. But, inny 9 
~~ event, it: does. not. appear: that the Government _ was advised of Mr. - 
_ Tbatuan’s claim until. receipt. of his attorney’ s letter dated June aaa ae 
1941... The act of 1929, supra, contains’ a 1-year limitation: upon. the ie 
oe. filing of all claims which, precludes the consideration of any partof 
‘his claim which accrued. during the-1939 season. We therefore aré | 
ee concerned only with that: portion of the: claim: which accrued ' during Soe 
_.. the 1940 season. Even though. the claimant might reasonably have’ 2200 
as delayed graveling the road during the. early. part of 1939, believing Qo oe 
~~ that the: Government would take remedial action, certainly. he,.as'a 1)! 
-”. reasonable man, should not have remained: passive during the entire - - Le 
- season, and - particularly during all of 1080: “The claimant's: y ArgUe. : 
oe ment i in this respect is not impressive. ee Zoe ee 
~The claimant further states that: graveling the che would: not have - : De a 
on been a satisfactory solution. since, according to him, the water. ‘somes ca 
Aree times was two feet. t deep i in. front of the warehouse. ‘This, he pcentend a i. pi 


ee i: 498 "DECISIONS OF THE DEPARTMENT or. THE NTHRIOR 187] L D oF oe 
Eee would have. required: 4 road more “than two feet thick, ue would. <a 
_.* have been ‘exorbitant in cost, as well as impractical. ‘To controvert this 
ee contention, the Goveininenit: has. prepared: an: engineer’: Ss plot of the atea te 
in question, showing that if the water had been two feet deep in frontof 
“1 the warehouse, it would have been nearly one foot deep over the high- ep ade 
- way. ‘There is no evidence that the water ever was'so deep.as to: over- 
run the highway at this point. - ‘The Government's investigation as‘to 
"the greatest depth of water caused. by the overflow, together with the. oa 
benefit of the engineer’ S plot, indicates a maximum depth: of seven- 
ae tenths of one foot in front of the warehouse. ‘The project. engineer’s 
" estimate of the gravel required for the roadway is based. upon thiscom- - 
_. -putation: However, even if the water did at one time reach'a depth of ~ 
two feet, it does not mean that. the gravel. necessarily had to be of suffi- 
cient. thickness to raise the road completely above the water. If prop-. - 
erly constructed, it would have permitted of travel even if temporarily. 
-.. inundated. — The claimant has submitted no convincing evidence: that’ 
- the expenditure of $150 for a gr avel road would not. have styen him’ 
= satisfactory access to the warehouse. | 


Finally, the claimant contends that the ‘use on Peni sould: hava - 


; ‘injured the land for agricultural purposes, and that the terms of the. ~ 
_ lease prevented him from disturbing the natural condition of the soil. 
- For. this reason, he. states, he would have: rendered. himself liable for . 
damages to the lessor... However, there.is no. evidence 3 in the record. : 


_to show that the land was or dould be used for agricultural purposes. 


| On the contrary, it ‘appears. that it had been idle for many years prior 


to 1939. Moreover, if the land were usable for farming , the damages 


caused by gravel, would have been negligible compared. to the loss of. 
expected profits alleged. In the circumstances, it would seem. that this 
excuse of the claimant is not. valid.’ A further point: to be. considered : 
“ig that since the land: was leased for the express purpose ‘of building Boe 
warehouse and ‘a. place. of business, it should have been, and probably a 
Was; understood by the lessor that adequate: means of ingress and egress 
eed would have. to be provided by the lessee. In fact, it-appears that the ey 

+ lease ‘itself recognized. the: necessity, for altering the condition of the eaatae 

| Jand by providing in part: . ee ee Lets, 

“phe Party. of the ‘Second Part agrees ‘to tale immediate possession of said tract ae 

ee - . and agrees to level, ‘gravel: and.- puild. a loading platform or storage. and packing Oe ae 
oe et eee building, all at his own. ss and expense ass in addition t to the rental hereinafter pee 
ee = *set forth and to. be paid, a 7 be ae. eet . 

2 a “a Presumably, i in ene res with this provision, “ite claimant arate: ‘8 rar 
oo. having spread. several loads of gravel on the ground in front. of the me 
= warehouse’ and on the road, although he now contends that it was in- | 

Lane eN sufficient to. make it t impassable when the overflow occurred. St does. Reo 
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eet ge “not seem hat the lease i in, any. way precluded the use e of gravel o on n the ie : oe 
J Te is ; my opinion ‘that: ie alnmiant — hoon: no enables reason for ee ae 


- his failure to take the simple precaution ‘of graveling: this roadway, = - : | 
‘which the evidence shows would have prevented the loss complained of, .- > 


- . and that the only fair measure of. dee is the estimated cost of ate | : 
a ‘making, the suggested. improvement. | eee 


| Entirely aside from the question of mitiontion: OL pee it ae oe i, 
~ not appear that the claimant has offered. adequate or satisfactory proof: ©" i+ 


Of his. alleged loss. of- profits. ‘While it is the general rule to permit on 
.. recovery for loss of profits, in:the proper case, the proof thereof must: 


_ be specific and positive. Recovery’ 1s not. ‘permitted for vague, specu-— pee 


a ee hee’ period in; question. This-is: entirely inadequate. . 


_.» ative, anticipated profits. There must be definite and positive proof 
 °.. of the loss. : Blakiston.v. Osgood Panel: and Veneer. Company, 1VIB- 
ee. Wash. 435, 23 P. (2dy 397 (1933) ; Andreoglos v. Peresteredes, OB joo Bay 
J... Wash: 989, 163. Pac. 770 (1917)... Here the claimant ‘merely gives | a 
oS general Santee of the profits . he. thinks he may _ ‘have — over r the: Pee! 


Further, it-has been held that there’ can be no. recovery tor foes ot a ae : 


ee - profits unless. the business has been i in: “successful. operation for such aus | 
period of. time as to give ita. certain permanency and recognition, so. 


that. alleged. loss of profits can be reasonably approximated. Caroléene - = ts 


Sales Company v. Canyon Mite Products Company, 122 Wash. 220, ae 

a ee 210 Pac. 366° (1922)... In this case, the claimant, while apparently oe 

oe ae having operated a. truck farm: for some period of time, had only: con-. oi. we 
structed the warehouse and commenced this new. business: venture in 


2 1939, at. which time he. contends. the damage started to accrue’ ae 2 . 
_- reason of the overflow. : However, despite the present. inadequacy Of, 
the proof with regard to loss-of profits, it probably can be assumed 


7 : safely that the claimant can offer. satisfactory, evidence of | ‘losses to = ae 
the: extent. of: $150, which: fact justifies the’ allowance’ of the cost a a. foe 
er graveling the road as the fair measure of damages. : 


eo he other two items’ of. damage; namely, the loss. of: an onion: oo - _. a : 
ce aid” the: spoilage: of: certain. fruits:and. vegetables. stored i in. the. “waites 60 


: oe house, both of which it is claimed resulted from: the’ muddy road | - ee 


we eh conditions, are entirely, too remote to warrant. serious consideration. . ~ oe : 
: Having carefully considered the entire record, including the ree 


ioe ports, statements, and arguments presented, it is my. opinion that Se 


— recovery cannot be allowed under the act’ of 1929, supra, for the | oo : 


as reason that it does: not. apply to damages resulting. from acts of negli- 


: gence: on the part. of the Government, or to’ damages resulting | from - a 


| iis : remote causes; _ that TCOrery: under oO act of 1922, ie ‘should’ oe 


Soe wre t : - 7 ae one 2a ag ot ate . Dae ote, 


Bes 
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“be limited to the estimated cost of graveling the eal earn ies main in ~~ 
_ highway to the warehouse.” Nooording ys the claim should be allowed ees 


reniie 


the claimant’ indication of his willingness t to “accept the reduced d ugh 


amount, 


"Approved: me es 
| < “Oscar Le. ce _ 
| Assistant Secretary. 


ALGOMA LUMBER COMPANY ET AL. 
Opinion, Fevruary 21, , 194. 


“Inpran ‘Lue Cowreaors—PRAGmoat Constevori0n. i! uals ag 
| ‘The practical construction given to a contract by both. par ties for several years a 
“may not. be repudiated by a party. that has. ‘pr ofited therefrom even sige 
ee such construction. is incompatible with the literal: terms of the contract. 
er Inpran Lusper’ Con'meAcrs ALLOWABLE INCREASES OF ‘STUMPAGE Paows—Prac- 
TIOAL IN TERPRETATION—EsTOPPEL.- Ta A Oo ee i 
Where an Indian lumber. contract auithorized the Commissioner’ a jendjust 


E stumpage. prices at three-year intervals on the ‘basis of - prices” prevailing: - : 


during. such periods, and stumpage: price readjustments' were made at other 
times and on other grounds ‘to ‘the benefit of. the contractor, the contractor is” 

estopped from objecting to ie continuance of the © practice. when it runs “e his 

disadvantage. | : . ae: yy oneags ae 


“INDIAN Lumen Conrrscrs—ALLowABEE Incamisns 0 OF. SruMPAGE Parors—Aursion, a 
ITY OF CoMMISSIONER OF INDIAN AvraiRs—DAMAGES, am 


e The: Commissioner. of. Indian Affairs, authorized by contract ‘to readjust” stump- oe 
- : age prices. by. a given date,. and having done SO, had exhausted his authority. ~ 


‘and. was’ not. empowered. to make a. further adjustment a few days later. 
The profit. ar awn from such unauthorized action: would be properly deductible 
— from: any claim against the Government based upon the same contract. 


» 


. -Inpran LUMpnr, ContRacts—WAIVER. 


Express consent by the contractor. io: a conased: course “of action eaere ey 
- waiver “barri ing any claim grounded on the iegality of Buch. ae : oo noe 


ae or “Inpian: ‘Loman ConTRAcTs—AssIenMENT.- | etn | co 
An assignee is pound by the practical interpretation of the assigned contract oe. 


5 ‘concurred in ‘by. his assignor. | | : a 
Inpran “LUMBER (Conmacrs—Inimnpnnrarton-—RnaDsOSTAENE | OF | Sruspacm 2 . 
\ PRICES. 2 ot ie . : 


| “Where an Indian Ivintber contract provided for ‘Ceagjusthent of stiiipage prices . es oe 
every. three years such readjustments could be. fixed at rates vers auing oes = 


. the: ‘period before the: next beavJucinent: Ss 


_CrarMs: OF ‘Cowrractons—Ovrsurs. 


--Moneys legally’ dué the Government. agian a contract and not t paid: ‘by’ reason +. | : , ae 


ee, of.a mistake. of. ey may be set off. against. a- subsequerit claim: of tthe”. 
aes “contractor. | . _ ne : aa ee 
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bp de INDIAN Louse ‘Conmacns—InteRPRararton—-BURDEN « OF Proor. i ao eee 


: - - Where. a contract has: ‘peen loosely construed ‘by. both’ parties. for: many. y years, 7 ; os = 
oe “the: contractor. seeking. to: éstablish. a: breach: must: ‘pear the burden: of’ showing * We as 
ae “that the oe etation : poet Cae ‘the contract: by" the Government was un- ae fe a 


reasonable. 


. n Boa. OF Nee + (Fatix 8 s. . Cohen, Chairman, w. H Planery,1 Leland ae : 


OO; Graham). ° 


“By reference froin ‘the Solicitor, ine Board ot appeals’ ae sie ee t 


: . : . “gidered't the claims of the Algoma Liimber. Company, the Lamm Lumber .— z 
ne Company and the Forest Lumber Company, which are embodied in S. . 


ney 948, Upon. ‘which. this Department: has been. asked. to submit a report. ee 


Za oe the course of such consideration, on March 20, 1941, the Board con- — oy . | 


ducted a hearing relative-to the fe claims. | The} purpose of this. bill ne 
is. to authorize payments in accordance with the decisions of the Court — ee a 
of Claims. handed down. on J anuary 12, £988, im favor of the above- ae : ace 
5 “mentioned: three, corporations in. the sum of $25, 094.56 for Algoma, - mere 


— $12, 126.39 for Lamm and $44,772.62 for Forest. | These decisions of. . 


the Court: of Claims. were reversed. by the Supr eme Court. on. J: anuary o ee 
= By 1989. (Algoma. Lumber Co. v. United States, 305 VU. 8. 415), onthe... 
| ground that the Court of Claims had no jurisdiction of the controver Sy-: 


The Supreme Court did not consider the cases on the merits. | eee 
At the hearing : SO. conducted before Messrs. Felix Ss. ‘Cohen, Willian oe 
H. Flanery, and. Leland O. Graham, Members of the Board oF Appeals, . 


‘there were. ‘present >. ‘William S. Bennet, Attorney for the. lumber’ os 


f 


eempanies; Ernest: TL: “Wilkinson, Attorney for the Klamath Tribe; ~ | 


oe Boyd J ackson , Delegate of the. Klamath Tribe; W. Bar: ‘on Greenwood, 


| Finance Officer and Business Manager, Office of Indian Affairs; ; LeRoy. Se. 
“—), Arnold, Director. of Forestry; J. Donald Lamont, Assistant Direé- 


. tor of E Forestry ; and S.J. Flickinger, Assistant Chief Counsel, Office. 


‘of Indian Affairs. . Subsequent to the hearing a brief was: ‘submitted . ee 


- on April 14; 1941, ; by. W. S. Bennet, attorney. forthe three lumber: com- 9. 

panies, and” an answering brief. was submitted’ on May 31, 1941, by ee 
| -» Ernest Li: Wilkinson; attorney for the Klamath: Indians, following oe 

~~ which a reply brief was submitted on behalf of the claimaits, These. ee 
= : three briefs are made a part of the Department's record in this matter. 


~The amounts claimed, by the respective. companies: grow out. of an. oe 


on ' : :  taarenae of 40 cents ° per thousand’ feet in the stumpage price of lumber . ® e a 
_ alleged to have'been illegally. imposed by the Commissioner of Indian. moe 
. . Affairs in 1928 in’ administering contracts. for the sale of the lumber ~~. 


tobe ‘cut: by. the companies on’ ‘various. ‘units of the Klamath Indian a 


nae Reservation. - The contract in each.case fixed the ‘price to be paid for” oa 
| / stumpage- during its initial period but provided for adjustment of = > 
«the price at regular intervals by the Commissioner of Indian’ Affairs. ee 
cs Under 4 the Algoma » and Lamm contracts, which were made i in 1 1917, re 


Ae 
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: : Mie cs stimipage prices 5 “were to i adjusted : as of f April. i, “1990, 1993, 1996, 7 Bo ay 
> and 1929, while under the contract i in. the Forest case, which was orig- 
ae inally made. in 1920 with’ the Williamson Logging Company but sub-_ ae 


— : sequently assigned to the Forest Lumber Company, stumpage ‘prices: 


were to,be adjusted as of April 1, 1924, 1927, 1930, 1988, and 1936: All 


three. contracts provided. that, in determining whether to increase i. 7 


ic stumpage rates, the. ‘Commissioner. should, take into: consideration: 2 


whether. there had been any increase in the cost of logging operations — a: 


< and lumber manufacture, as well-as whether there had been any in- : 


crease in the wholesale price of lumber. No i increase In stumpage rates. 7 


| a else “could be made ‘unless’ there had been such. an increase In wholesale Ste 8 
_-". lumber prices, and any increase in stumpage rates could not exceed 50.0 | 

: percent of the increase in wholesale prices ‘in the periods to be com- 
=, _ pared under the: contracts. Under the Algoma and Lamm contracts, 7 : > : 
before. stumpage rates could be increased, there had to be, an increase. 


. cin wholesale -prices “during the three years preceding J anuary. T of 


> each ‘year. in which each new schedule of prices is fixed.” ‘However; eas 
* 3 the language of the contract i in the. Forest case. was different. with ree 


ee 7 spect to the method of comparison. The provision was the same for ee 
a the period beginning April 1, 1924, but with respect to the stb sequent he 


Pteee 3-year periods the wholesale prices’ to be compared were stated to.be © i 


i : those ‘determined. and used for the. preceding three-year. period.” 7 
ae All three contracts | on the other hand, ‘contained the uniform provision 


“+ that. the parties. could request. a ‘hearing 30. days before new price _ 


“, as ; seales became effective, although declaring that “the determination. of 


er new rates shall. be wholly within: the discretion of the. Commissioner fae As 
“>. of Indian Affairs.” There was another important. difference between... 
Soa the. Algoma and Lamm contracts and: the contract in the Forest case. 

~The latter expressly provided that any. increase in ‘stumpage. rates i eS 


sy : | could subsequently: be - ‘canceled, ‘while. ‘the. former. contained Sigs oo : 
ar provision. for reduction. oft: a 
All three of the lumber. companies “contend that the. 40 cants in: : ee 


-. erease: im. stumpage rates made effective ‘April, ne 1928, was illegal: for. ae 
<a “Wo. reasons (4). that it was: not made. at: a time permitted by the. con- aoe 
tract: and ¢ 2) that there had been noincrease in the level of-wholesale 

_. .. prices in the preceding 3-year period. ~The main argument madeon |. 
behalf of: the Government when the three cases were before the Court: 4 


be of Claims was that the action of the Commissioner was lawful in view 7 


: : of thé practical interpretation put upon the contracts by the parties e “Ss 
_~. themselves. The Board of Appeals, having, before ita question. in- lige 
_ volving mixed elements of policy and of law. has felt obliged to give > 


consideration. to. equities: involved in these cases which the Court of ~ 8 


_ . Claims apparently was not free to consider. ‘Furthermore, the Board, oo 


oe, having examined the history of the administration of the contracts, is: — | 


a 5001, oe - a a “ALGOMA. LUMBER. COMPANY. ET. Aly fe 508 


‘ts ‘February 27, 1942. a 


oo of there opinion a that other Jegal questions; ahiich: are eee by. ‘tacts oe. er 
-  euliar to each of the three. cases, must, also’be considered... The. Court) oe. 
> ofClaims'did. not. deal with these’ ‘questions, ‘which, if: they had"beeit™; 6 
on presented: to the court, might have induced it to ‘dismiss the suits. In 9... 
ae _ view. of the peculiarities of each case, each will be examined separately. eee a 


1. Algoma. case: The principal question. to be considered in this case —— 


“is whether the parties did not put such a practical construction upon ce pee 


the contract that; even if it is at variance with its terms, the company — ee 


.- is now estopped to contest, the Commissioner’s action, in view “of the fae 8 


. Doe financial. or other benefits which it obtained thereby... | ae 
When the first: adjustment. period of the contract. aeaveds in . 1990, ee 


os the. Commissioner increased. the stumpage rate. by 67 cents, effective - ae 


‘ .. April 1. The Commissioner arrived at this figure by subtracting the - | 
ie amount. of the increase in the: cost: of lumber, production from. the, Ee 
amount. of the increase in wholesale | prices of lumber during the pre-.. 


_ ceding 3-year period. ‘This was the method of determining the extent. 
of any stutmpage price increase followed by the Commissioner i im every - 


| adjustment | period except: 1923. The Commissioner. was directed by on eo 
the contract to take into. consideration. any increase in production costs - 


although his discretion. was. expressly limited only by. the: provision... 


. that an: increase in: stumpage: rates could. not, be made which exceeded oe 
_. 50 percent of the increase in wholesale prices during the preceding s. na 
year period. Thus. the deduction of any increase in production’ costs. | 


was within the framework of the contract but. only as jong? as be a. 


was not understood to be obligatory. | 7 
The company. in its letter of March ¢ 30, 1920, ‘explainpih that. it: owas, 
accepting: the -increase. imposed not. because: of the rise in. wholesale 


4 prices during the ‘preceding. 3-year period: but because it was “Justified . oe 
by present conditions,” and declared that its “greatest objection” to it. - 


was that no price increasé had been made upon the lumber unit ofa 2 


; : -competitor—factors | that had. nothing to do with the permissibility. of i, ss 2 on 
7 . stumpage rate: increases. under the ‘contract. ~The letter noted also the — : : i 
a Commissioner’s S promise: that, he would consider reducing the price at Crag 


: : . the end of the contract year if conditions warranted, and concluded by ee ki 7 
om - thanking the ‘Commissioner. for this “additional | concession.” es The: - 
company itself thus character ized the Commissioner’ S promise asade-- <=. 


eee parture from the strict terms of the contract. Moreover, by. calling it i : ; = 
an» “additional: concession,” the company must have. heen: referring _ cee 
ve either to the fact that the Commissioner had taken into consideration Se 


aoe ~ “present conditions,” or.to the fact that he had deducted the increase ~_ oe 


: a In: the cost of. production from the increase. in wholesale prices: dubing 0008 
_- the'preceding 3-year period. On April 5, 1920, the Commissioner, pur- 


= = suant to this: promise, instructed the: Superintendent of the: Klamath . 
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Ls The 4 purpose of the. ‘office in, increasing; ‘suunaee prices: ‘has. consistently been - a 
that: of securing to ‘the Indians. every: advantage to. which they. are justly: en- = 
ee titled-under the. terms of the. eontract, and at the same time: giving. the fullest ee Gh 
— “consider ation to the legitimate interests of the purchaser of the timber. ce ey, 
re The. ‘Commissioner ‘did not’ increase the stumpage price in “4996. wa -. 
Ae a There had been i in’ “facta. decline i in. wholesale prices" during the pre- - a 
ea ‘ceding 8-year. period. Yet the Commissioner did proceed to consider _ ee 
|. whether to increase the price, and it is highly. significant that. when. po 
-.. 4nhis letter of J anuary 2, 1926, he asked: for an extension of time'to. 
eet make the price determination, the. company did not take. the position ye 
ae “that a an increase in ee ome of stumpage could. not be made: because the’ - ans 


ae “Reservation to make Ka very 7 thor es study of. poducton eens and = ae 
— Tumber prices in the Klamath region” in order to determine wither i . 
the 67-cent increase should be continued in 1920 and 1921. tet age 
hey “When the second. price adjustment, period. arrived in 1993, che Com- se 
bo Oe “Taisigner increased the stumpage rate by 66 cents, “affective: ‘April 1. a 
ae . Tf he had. fol! owed. the same formula.as in 1920, namely, of deducting » oe e 
ace. the i increase: in- the cost. of production from: the increase in wholesale. - 
ee prices, he should have ‘imposed’ an increase of no less than $8.87, and | ue 
“<.. the company would have had to pay $283, 029.92 more than it did 
./ . .duting the period 1923-1925 alone. -Moreover,.: sice-an, increase once. . >” 
—”. ‘added to the stumpage price. ‘could. never thereafter he canceled, it 
wuld. lave had to pay an additional $596, 608. 45 during the period eae 
from May 1, 1925, to April 30,1980. te 
coe ss In 1928 eae: Commissioner certainly: eenaidered only éurient: on- vee 
Te ditions i in determining what i increase to make in ‘the. price of stumpage.- . 
Hee he iner ease, In. wholesale prices from: 1920 to. 1923 chad been the re aie 
el galt of a post-war boom that had skyrocketed Jumber prices,. -and the Se 
ae Commissioner relieved the company of its consequences by. imposing aoe 
+ an-increase of only 66 cents. Before the increase was announced, ‘the 
company in. its. letter of. Ji anuary. 8, 1923, had pleaded against- any ey 
: ‘increase ‘ Gm view of the heavy. increase. abhtch was made three years 
ago,” and the fact that the margin of profit had. declined during. the. | 
- Tast. three years. “The first’ reason had nothing 1 to. do with any. factor toe 
Oo which was: ‘applicable under a strict interpretation of the contract, 
and moreover, hardly accorded with the. facts, » After the increase. | 
Po owas. determined, the company protested in its telegram of February a 
Loy 98, 19238, on ‘the ground that no increase was justified “by prospect for “3 
oes next. three: year's although present: market temporarily very high.” On 
- March 24, 1928, the company, however, offered to withdraw its protest. 
ee “af it: could. have the assurance of the: Commissioner that he would: te e 
ee reduce the price if the market declined in 1924 or 1925, and this.ass..0 4 
surance the Commissioner gave in. his letter of April. 5, 1998. In this: ee on 
ae letter the Commissioner also stated :. ee yee 


See 2, 


- 
— 
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o a saholetnlsy price bit ne ae declined in the preceding 3.1 -year period. ee oe 
As usual, it pleaded rather in this letter as well as in its next letter 
as of February: 24, 1926, ‘that the prospects for. the newt ‘8-year period wes 

. apere bad.’ "Thug 3 in its letter of January 2, 1926, it argued that “cer- 


: tainly no- -inerease in prices can be made: without subjecting us ‘to. . wos - 
_ further severe. losses unless: lumber prices for the next, three years — es ee 


2 a should greatly exceed those of the past three years.” Moreover in its - : . we 
: Jetter of February 24, 1926, ‘it. even argued that: it was. the purpose. of a eens 


. the contract. “to. divide the: ‘prospective advance in: timber ° values 


a. between’ the Indians and -ourselves” but: that. in fact it had. made - . 


ne nothing ¢ on. its investment during the last two years.” 


Some. significance must also be attached to the fact that the Coithig: C3 


eich : sioner’s telegram of February 26, 1926, contains no indication ‘thatthe oe 


decision not to increase the price of. stunipage was to remain undis- 


y turbed for the: following three years. The telegr am reads, “Advise 7 : 
Ps Algoma and Lamm companies. there: will be no increase in’ stumpage as 


: : prices on: April first,” which would suggest that the Commissioner was 
 : merely: deferring his right to make a price. ‘determination until the 


following year when the market might. be more favorable. The lan- | 
guage of this telegram should be compared with that of February 19, 


ve 1920) in, which. the Commissioner had informed the. company that the = 


Increase “for second. three. year: period should, be sixty seven cents a 
* * *” and-with that of F February 2", 1928, in which he ‘announced _ 


~ to the: company that the stumpage rate “- om ie should be advanced | 

. sixty-six cents on April first, nineteen tiventy three, making new price 
-- four dollars. and ninety: Canta’ per thousand feet thereafter * * ¥". 
On February 27,, 1926, a letter was. also. sent from the Commissioner’ $.). 


i office to the company. which. observed that the “office has your letter. of : : 


os February 2 2A, 1926; urging that. no incr ease in price be made on. April ids : 2 | yee 
1926 ita ‘The letter did not say. “as of ae 1, 1926.” a 2 


: a letter’ also fated! 


. Prior to the receipt of. your lettér, ‘Anal sobaidetdtion had bean given. 6 the ques- ; 2. . 

tion of ;whether-‘an ‘increase of the price, would: be- ‘justified: in ‘view “of market Pe 

: conditions: and. the: terms of. your contract: for. the purchase of this. timber + and ay rt oe 

ae the Coramissioner had instructed. Superintendent Ar nold of the ‘Klamath. Indian oo ce i 
~ Reservation | to. ady ise: your. company that no increases: + would: be: made in 1 the Se ea 
nt, 4 “prices of the var ious species On April 1; (1926. i ee : 


Again, when on. February 26, 1927, the Comvnidtioncs caer the a pas 


- ean that there would-be no “increase~in the price of ‘stumpage » ea 

ae “April first, nineteen twenty- -seven,” it did not take the. position that’. ~ ae 
oe ee price increase would. not. be permissible because there: had: been DO" ° ee ee 
Baie increase in the average or wholesale prices during the preceding 3-year © 5 

- “period. ° Tt simply expressed surprise that the Commissioner shouldbe -. 
ee Shinking. 0 of a Pace ‘incr ease ‘then because, it supposed, | a pie once eee 


Be pie pe Be Bee 
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gs fixed was ton remain  Gndiseirbed ioe a B-year ened This 3 was, ‘How 
a / vever, entirely inconsistént with the. understanding which: had. already . 
_ been’ arrived at.that stumpage: prices could: be. reduced. The com- 
_pany.took entirely inconsistent positions depending on the: nature of its 
interest in the particular circumstances. | In his Jetter of March 30, 


: . 1927, the Commissioner explained: 


. April 1, 1926, was the’ ‘regula? | period for the ineréase of stumpage pr ices on this” 


i? © IDAs . Because of unfavorable market conditions, this office did not think it ad- - 
a visable ‘to increase the prices at that time, and so. advised -you. by letter. of Feb- “ 
, ruary OF, 1926. . It was: hoped at that time that: there. ‘would be a. substantial - 
ae deo improvement in conditions | prior to. “April 1, 1927. However, conditions have been . 
~ such during past years and: the outlook for. increased. lumber prices during the » 


: _ year beginning April. 1, 1927, is such that: the: Office thought it: inadvisable to . 
; require any increase of price effective ae 1, 1927, for on cane two weate 


of the three year period. . 


~The: company in replying to sine letter « on. pene 20, 1997, reiterated 


7 : - that‘it understood.from the Commissioner’s letter of. April 1, 1926, that 
oe the price was then fixed for the following three ‘years but added: er: 


. If you could: see your. way clear, we would like: to. have you ‘confirm these prices ef ‘ 


i for the remaining two: years of the three year period. 


ee Certainly. in this request there i is no insistence upon a any strict legal 


rights under the contract. tes oy 
‘On April 27, 1927, the oe ae wrota to the company és point” 


: ‘ “out how fairly. they had. always been treated in the past, in'view of © 
the fact that he had always considered. depressed. market conditions. 


in determining. whether to: make-an increase. The company’s reply | 


oe. to. this letter on May 6, 1927, is perhaps the most significant.in the ‘ is : 


2S . " whole correspondence considering that the right of the Commissioner - 


yo eat. make a price determination at this. time was a matter of dispute. > 


“LOL TE the ‘first: place, the: letter‘ again says. nothing of any decline in: 


. _- wholesale prices during the past three ‘years. On. the aN the - - 


a letter says: 


oe Our contract ‘provides, to. the effect that an increase could. be. made every. three 7 


ok. years af conditions should warrant. 


ee In the second place at, this late date the company y still did not definitely 


on say ‘that. it would accept no increase in stumpage prices in 1928. While a 


ed _ it still insisted that the stumpage rate could not be increased that your, 


et: conceded : “However, as you say, we have always been. treated fairly — 


oo in the past, and we ai hope for the same fair treatment in. the Jntare, oe 7 


| meeting this problem of price adjustment later if it should arise.” 
It is not to. be wondered: therefore that the Commissioner. imposed — 


- the stumpage price ‘increase of 40 cents, ‘effective April. 1, 1928. The 
- market. was Improving, and the Commissioner, feeling that he had: ia 
__ been: lenient i in the a decided to balance, accounts by i increasing the oe 


ae 
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. me - price 6 then’ although thes ext, adjustment period: would: nots arise enntil Hoe oe 
ee April. 1, 1929. In view of the dispute that had: arisen, he wrote tothe = 9 
~ ) company on ‘Ja anuary 20, 1928, to ask the: company whether it would > 
ae voluntarily accept an increase of 56 cents, pointing out. that both. ames ae 
~~ 1920 and 1923, the company had pleaded that “the provisions: ‘of the — ee 
“contract of purchase be not. strictly enforced but that sympathetic 
..~ consideration be given to the probabilitiés of. greatly reduced. prices in’ °° oy 8 
a the future * * *” That the Commissioner’s motive was'to make... ~ 
per: equitable adjustment appears also in his letter of April 4;,1998, tose hts 
-... the. company,. finally announcing the. increase ‘of 40 cents rather. ooo 
ee than 56 cents. He pointed: out: therein that, “the 3 increase in price ’ef=.° 0 os a 
fective April. 1, 1928, is considered in the light. of an adjustment of © >. 
+ stumpage value to this date,? and. that the new price partook “of the Sys 
he “nature of.a compromise as to: the incredse that may. be Jmppsed: On 
* he basis of market prices to. the end of the year 1925 wie te 
ao “During this. correspondence i in 1928, the company, never. gave ‘its oe 
ee consent to the making of the proposed 56 cent increase but it ‘certainly: oa 
Ss consented to the making of a price determination. by. the'Commis- 
sioner. In view:of this fact it would indeed be reasonable to: conclude: en 
fe that. the’ company waived its right to obj ect, to an increase in 1928. In lee 
ae ts: telegram: of January 30, 1928, it even waived any right’ to 'ahsist - 1s 7 a pa 
_ “upon a price: determination by: February’ 1, and-extended the time to. °° > 
ica 2 April 1; although 3 no ‘such. extension of time had been n.reqnested by the eg ee 
ae Commissioner. | one 
cay" U keg to-the justificatio on foi an. n increase, ae company, 1 as sas; sleadad ee 
ee the depressed state of the market.. In its letter to the Commissioner) 
“on January 30, 1928, the company indicated that he ought to be guided cae a 
wi Fie: determining whether 0 increase the } price by the profit of the come. 2 8, 
—-* pany “for this past year.” “When the Commissioner notified the com- °°. 
pany of the increase of 40 cents ‘on . March 24, » 1928, it Steed: ee 
i ce “regret,” saying: . eh 7 | The Bp a 


ices We feel that any raise at alli is entitely. unwarranted. by present ‘conditions and or ce 
oats As also. unwarranted and unfair under : the rights given you by: our Middle Mount oa ee 
Noes Scott contracts, 7 a eS eee ee : sake ae 
SS Nevertheless i. ‘eouichiided by offering to  aecspt the 40 cent increase: ae ace 
oe the Commissioner. would ‘promise not to.make any. increase in. 1929, and: = s by 
to reduce the price ‘ifno profit accrued to the company in 1928. “Thus oo 
even while it was asserting a presumed. illegality, the company: wag 7°). 
-.. urging the Commissioner to commit another in ‘its favor.. This the = 
- ae Commissioner declined to doi in view. of the. questions as to, the legality. ao : coe : 
Fe of his past. conduet, that had been raised by. the company. | i es 
foo At As: apparent from this course of. dealing that. the -piittie’ had 2 
2 “agreed that. the, contract should be. enforced. 1 eqrattably. rather: tha: ra a 
So 5982124585", | Se | | | a 
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cee bei ‘Their acts. mae be judged 3 in. their totality. ad tierra " 
in aes tionships, and it is necessary. to consider what was implicit. i in.their..° 34. 
“-° + --aetions rather than. to look merely at their words. It must be par- a 
0.” ticularly: borne i in mind that the record shows that there were oral con- > 

- 2. ferences, as well as exchanges of correspondence, and great weight 
sos must. be. attached - to the considered statement of the. Commissioner. 
- ... that it had been understood. that the contract would not be oe Oe oe 


a pocording to its letter. Ne 
It is well to remember, too, that the contract eouteined: some ae a 


a < : oe ent ambiguities, and-was susceptible of interpretations which, , although.’ , 
he objectively. regarded. may have been inconsistent. with its. terms, may 


ae ‘have not unreasonably been entertained by the parties. Although the. _ 


| oe contact seemed: to require. that stumpage rates be adjusted for 3-year” : : as 


oo ok periods, it did. not expressly say that the price must bé the same for - ; 
“each of the years of.a 3-year. period. : Certainly at the time when price. 


ee adjustments had to. be made, the parties could reasonably have sup- “3 


@ Ac : posed that a different price could be fixed for each of the three follow- ~ 
Ing years. The contract could certainly s seem. ambiguous to the parties ee 
-owith. respect. to the permissibility. of a reduction. of stumpage. rates. <>» 


After all, it contained. no empress: provision governing. reduction. 


ue ‘Since the ‘adjustment of prices: ‘was in. the discretion of the Commis-. : 
“sioner, of: Indian Affair Ss, an interpretation” which permitted’ an in-' . 
-. eFease as well. as a decrease i in stumpage rates would seem not unrea- 
~--gonable. It is true that. the contract limited. the: discretion of the - 
Commissioner by: the. provision that. no increase might exceed 50 per- | 


7 cent, of the net: average increase in ‘wholesale: prices during the preced-- a 
ing 8-year period, but it: might well seem to the. Commissioner. that 1f 


.. the whole 50 percent, had not been added to the stumpage price: at the 


oo. Ee beginning of one 8- ~year period, the balance would'be added during the. _ 


ae next: 3-year period. - ~As-has already been. pointed out, the Commis- | 


> sioner in fact: regarded. the price increase in. 1928 as in the nature of. ne 


o such an adjustment. On the other hand, there is the fact that the’ | 


- . company at one time argued that it was the intention of the. contract > 
po» to divide the prospective profits equally between the Indians and the 
“oo company. Another. rather obvious question which was actually digs 7 
"cussed by the parties was whether. the Commissioner was bound under. | 
oo 4 the contract to deduct. the increase in: the. cost of production from — nee 
“the increase in wholesale prices. It was the view of the Indian Office 
-. . that the 50. percent: limitation was. designed to to take c care © matdmatically a 


ce of any increase.in-production costs. ce Roe 
Under these ciréumstances the. parties ee ai a ‘practical a 


< ‘ i. . - interpretation upon the contract that in effect contemplated a ‘periodic © . 
ee Teapptaisallc of  sturhpage rates. Cortainly a definite understanding eae as _ 
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ae ied. matted ‘dit. prices seould be reduced. sui “This: was. found are 
as as fact: by the Court of Claims. But if- interim reductions of — ae 
a. stumpage prices were permissible, in order to accord. fair treatment. LO eee 
3 the. company, surely it must have been expected by the company that i oe. 
nes an: interim: increase. might also be. made,. when necessary to protect. one Tatas 
the interest of the.Indians. Indeed to-say that it was understood that = 
“the stumpage rate. could be reduced | annually if the market, declined bos 
is only another way of saying that. the guide was to. be the current ives, 
“.- . gondition of the market rather than the past level of wholesale prices. _ oe tgs 
-., Again if an annual increase or decrease was contemplated, it could! Ce 
are hardly have been . expected. that: the Commissioner. would still ‘be eee 
bound by, the contract method of determining the amount of the mes 
aay crease, Les. , by the limitation that there. must have been. an: Inerease: ae ae 
ole in ‘wholesale prices during the preceding. 3-year period. dt. would ce 
ie fact no longer be the 3- -year period stipulated under ‘the contract. 2288 Les 
oo he silence of. the. company with regard to this question is most elo- em ate 
 * quent. It’ is highly ‘unrealistic to attempt. to treat the question. of Wa 
os the legality: of the time of thei increase as a separate question, unrelated = = 


- “to the method of calculating the amount. of an Increase. ~The. company ~~ oS 


>. in. 1993 had pleaded against-an increase in price “in view of the: heavy 20s 
oe increase which was made three years before.” ‘Surely. the Commis-. > 
(4) :sioner was justified then in, taking into consider ation in'1998 the size. 
: 2 of the. increase in: "1920 and- 1923.- The company ‘repeatedly asked. ee 
oe that. it: be treated. fairly and. the Commissioner repeatedly declared. eae 
Soot that: he would do so. While not. compelled by the language of. the- 2 7 
“| contract to. deduct increases in production costs, the Commissioner. 
».- always ‘did so, Although he never actually reduced: the stumpage «=» 
bea rate, | he made investigations to determine whether to take such action, - mere : 
-:, The- constant ‘urging by the company of considerations outside the -. 
tee terms of the contr act was only another way of appealing for equitable: ge et 
-.. treatment, Thus, while the contract. was hever entirely set aside, a) 
| ~ new method of reappraisal of stumpage rates was in fact established. ee 


“The fact that it was never understood that the contract. was to be © eos 


an “abandoned i in all respects accounts for what: seem to be inconsistencies eee aes 
in the action of the Commissioner. ‘He seemed. to behave sometimesas - 


_._ if the provisions of the contract were not necessarily set aside entirely. ae. 


Hite ‘Thus. the Commissioner. spoke. of. the “regular” adjustment periods: ee 
a under the contract, and. it was no doubt. contemplated that. normally 2 oe 
—@ price. fixed. at: the beginning. of an ‘adjustment. period, would: not “be! 82 
Woes “disturbed. - But obviously a price. could: not be “fixed” for three ; years - a 
Sols could be reduced at the end‘of the first or second years, ‘as: the oe 
nn parties. had: certainly: agreed. Nevertheless it was. an. \ ecOnoTy of oe om 
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ae “eftork: as. oie as- a technical’ honoring of the literal ect ee a 
‘— the contract, to determine the price for three years. | lt circumstances date 
as did not change, it would remain unaltered for. the 3- -year period? “That 

re ae “such an inter ‘pretation of the: contract was not necessarily inconsistent: Las 
_ with a general requirement that prices be fixed for a 3-year period 
Hess» Ege apparent from the contract in the. Forest case, which, although-it ° .~ 
~~". "s “also provided for the fixing of stumpage prices for designated periods, eo 
ae “- omevertheless ' expressly permitted interim. reductions. A good : déal. . 7 
“| sean be made, too, of the fact that-the Commissioner himself in his let-° 
.) ter-of January 20, 1928, to the company admitted: that any incréase 


eo tik stumpage rates at: that. time might’ be. attacked on the ground: of 


- illegality. “But. such a. statement, after the issue had been: sharply” 
‘raised, can ‘hardly be regarded: as an adequate guide to the ee nN 


<<, of the parties. before the controversy. arose, | ; 
gk “Tt is extremely . doubtful that. the ‘Algoma contr act;: in the absence. OE ; 
a “any: element. of estoppel, could have been. modified. by any ‘express.. 


Te : : ‘agreement. altering the method of: adjusting stumpage rates. Where. oo - 
.-a contract made by Government: officers expressly: provides. a mode of, : . 


io change it must be followed: (Plumley v. United. States, 226'U. 8. 545; a 
Brant v. United States, 46 Ct. Cl. 409). However, the: doctrine ot 


_ “practical. interpretation”. differs. from that of modification. - “Prac. 
tical interpretation” does not presuppose. an. express understanding i 
achieved by offer and acceptance. ~ It. may grow by almost impercept-. 


ible degrees. The limitations upon modification do not apply to’a : 2) 


. practical constriction because the doctrine: of practical construction: 


oy is based upon. the supposition that the contract has not really: been 


We ss seeks: to obtain a deduction : in | the contract Slee 


. changed... It is true that, as it: is normally applied by the courts, the a 


a - doctrine governs only when the language of the contract. itself har- : - 
“-. bors some ambiguity. It is this ambiguity that presumably takes it | 


: out, of the rules against modification, for, there is no change. when the, . 


: construction of the ae is’ “not inconsistent with the terms 3 of the wee — 
contract. . a es ees oo es : 
tis; lovever unnecessary ae dbletnine ne me farce inter: ae 


“pretation. put: upon. the contract. was conceivably consistent with’ its oe 
oo Viteral” terms. There areat least two cases involving’ Government 
eee contracts: in which the. Supreme Court. of the United. States has’ as- ee 
ae sumed: that a practical construction will. prevail: even. over the: literal . a 


ee ve meaning of a contract, ih District ars Columbia s ve ‘Gallaher, 124 Uz. ae 
8.510, the Court said: ApS 


ee ae Se: ‘We think that ‘the. practical construction which the. paxties put upon = ce 


So; - the terms. of their own contract, and: according to which the. work was done, must. - . _ . 


ae prevail. over the literal meaning of. the contract, according: to. > which: ‘defendant | - . - 


tl : 
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: Th: ‘Old Colony Trust «Company v. Omaha, 280. U. S. 100, the Cont 7 ee 
i Seelared « | | es 


Generally, eee ‘the practical. interpe etation of a ine. act byt the parties:t to = ie os, 


| - ee it for any considerable period of:time before it comes to be t the subject of. con: ie ane 
ee, troversy, is: deemed of great, if not. controlling ‘influence. ae Although. riot. iz eee - 
i ee Boca such, this rule a sometimes treated as: a branch of the law of estoppel, Sees 


“The ee of preload eoustruction i is Palko ‘miumaliy's applied by a | Pa 


‘ oy ‘the Court. ‘of; Claims. only. when’ there is an ambiguity in a contract. ae : ae : 
co ee ‘But there are also cases in the Court of. Claims that seem to. dispense. es 
'. with the limitation of ambiguity. ‘Thus in U@ aneely. v. United States, ° 


: $8, OF Cl 686, the Court even: a apogee District ae Colunibia x v. Gallaher meee 
a with ‘approval, as follows: ) } Pate 


ie “The priviciple: that. the. ‘construction ‘which the. parties ti a contract: a upon: a . = . 
. it will prevail over ‘the literal terms thereof, adopted. in, District. of. Columbia. V. ee ey 


- Gallaher, 124 U. 8. 505, 510, is applicable in. constr uing. the contr act. 


| : In Zimmerman et. ali VW: ‘United States, 43 Ct. Cl. 525, ‘chars’. was a. a | : : : 
3 tract which literally. required. only. two inspections of stone’ but. the oe 
- resident’ engineer ordered ‘three. . The court. — the first | in- ne oy 


oi sae as only “pr eliminary,” and concluded that” 


ae “there was no violation of the contract: by: the preliminary examina- 


ands tions: Trt is. shown: that the: contractors: assented to this COULSe:. » The interpre- a 


tation : given the’ contract was: beneficial. to’ each party to. ‘the. ‘agreement and was 


~ not: unreasonable. As it is shown’ that this interpretation was accepted without. oe - 


, ‘objection by ‘the contractors’ ‘and. acted, ‘upon by them } throughout Ailey. can not. 
how be heard to complain. [pe 564.) a ae oe es oe 


| “The principle underlying. oe cases 3 is that « aL | practical construction - | 
i should be given effect. even though it is not within ‘the. framework of >. ae 
8 the contr act if to. allow a party to. repudiate such: construction. Will 3 


ma : enable him to ‘reap: at advantage which he otherwise: would not: ee 


had. “The rules: limiting’ the modification of Government’ contracts a 
are after all: for the pr otection. and benefit. of the Government and not. 9 


- . the private. contractor. If the contractor has. benefited by acquiescing : : : : a 
_.inan, “Gnterpretation” which was really a departure. from the contract; 2% 


pee aes, 


land which served his interests, should he be heard to: complain ?- This <5 a 
oa . factot i is clearly recognized i in Old Colony Trust. C 0. Vv: Omaha, ‘and it: oe poe 
os ae played : a subordinate role in Zimmerman et al. v. United States, where ee 
i” the element of the reasonableness of the interpretation was also present. or 


: a SeThe | doctrine i is ‘stated i in J. aye cma Treatise on the Law Y of ; Ces 
: oo Public: Contracts” (1922), page 296: es a Nee 
eae oe Parties may. be bound by. estoppel to. accept a, practican constr uetion pat upon on on “ : 
ae 5 the contract. by themselves, 7 ae eo Pe ee 
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: a - ‘Gtinig Wallen’ v. Taek States, 143 Fed, 685; Poe Dredging | Co: ve 
oo Ondted: States, 211 U. S. 176; State ew rel. ‘Sowwéh: ‘Bend v. M ountain 
Lee “Spring Co., 56 Wash. 176, 105 Pae. 243. See also International Con--° 


- gracting Oo: v. United States, 47 Ct. Cl. 158, and BR. P ‘Shealey, “The : 
ee, — of Government Contracts” (3d ed, 1938) secs. 110, AA? eee ae 2 
_Eyen assuming, ‘therefore, that: theré was no valid modification oe ae 


| - - te the contract, nora. practical interpretation. thereof consistent with its te . 
-". strict terms; the Board concludes that the Algoma Lumber ‘Company i ie, 
‘ "nevertheless estopped from asserting its claim. There canbe nodoubt 
-..that it benefited from the. method of periodic, reappraisal applied by 
oe the Commissioner. The company by urging an equitable rather than 


a strict interpretation of the. contract saved 3 in 1923 an amount. far oa 


a greater than the amount of its present. claim... The: company knew i in 


oo 1920 that the Commissioner had arrived: at the 67. cents increase irae 
-\ -stumpage prices by deducting the amount of the increase in production, - 
> eosts: from. the. amount of the rise in. wholesale prices. and it. expected an 
. that this’ was: the method by. which the Commissioner would determine oe 


the amount of the increase in 1993. “By urging: in 1923, that: the con- 
tract. be given an ‘equitable. rather than a strict interpretation, the com- 
pany in effect urged the disregard of the method (followed in 1920) 


. under which, if applied. in. 1928, it. might. have been bankrupted. It - 
_. -may therefdre be said that’ the. amount it saved was'the difference be- 


tween the increased wholesale prices and increased production costs 
-*-an-amount’ far in excess of the amount of its claim. But even if it’ 


| be argued that because of the discretion always possessed by the Com- 


- ‘missioner it*is impossible to determine the exact. amount: of its savings,” - 


2 the fact-that. it benefitéd. wouldstill remain: The company also ob- 
“tained a benefit from the assurance that’ the: stumpage prices would be. ? 


reduced if conditions warranted even though, the price was never ac- 
an tually reduced. Thus: in objecting toa price. increase. in 199 when” hoe 


- 2 - hone had been made i in 1926 the: company wrote: 


7 - . = Under our contract, prices were ‘to be fixed. for thr ee years at that time,, and we | 
.. . assumed that the prices. made by. your letter of Feb. 2th would hold ‘TOF, are Be 
ee - years, and have planned accordingly. : ee ee eae ae | re 


"Having accepted, benefits under o one interpretation ae the pone oe - 


fs a ‘the: company should be estopped + to. assert, losses gine as a result It of 


— un the same interpretation. | oe 
os Lamm case: The practical construction Bout upon tha contact oe 


- | by: the parties was the same-in ‘this case. But the facts here differ in, “ o 
_ .. two respects, which are additional reasons for denying relief, ever. if eee 


~ See the application of the doctrine of practical construction is rejected. ees 
| ~ When. the time came for an adjustment of ‘stumpage prices in. 1923, eae 


ae “the Commissioner : as usual wrote to the company. for a month’s exten ee 


Sor ties 
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cee of time i in anak the price determination. “This ietiér; an i et sa 
_-.. dated January. 8, 1928, required the company to give the extension Mob hi a! 
~" Jater than January ‘Be Not having heard from the company, how- 
_ ever, the Commissioner. on January 29, 1923, notified it by telegrams 
- >. that the price would be increased by 86 cents unless further informma- ~ 
. ‘tion received should’ modify this conclusion. The company pleaded a 
oe that: there would’be a slump in the market, and ‘on. February Di NOOB rata 
~ . 5 \ the Commissioner informed the « company: cae he had decided to ones a 
eae the. 86 ‘cents increase to 83. cents. The 83-cents increase, the. Commis- - . 
-* sioner informed the company, would be effective April 1, 1928, and he 
ee ~ added: “This ts the formal notice of new prices required. by contract.” ee 
“But on: April. 6, 1923, the. Commissioner informed the company that once. 
— the i increase in price would: be. reduced. from. 83. cents to 78 cents,. and 45 hae : 
this was the increase actually applied ‘until April 1, 1996. The Com-. 


missioner thus reduced the increase from 88 cents t6 78 cents after the. onl, 
date specified i in the contract for final action, and after he had taken =, 


ue - formal and definitive action in fixing: the } price for the ensuing: contract. - oe 


: period. . It is true. that the contract contemplated that: although. thé i. ae 
_- determination of the. Commissioner should lie wholly within hig diss | 
'. éretion, the’ company. could. request a hearing during the 30. days prée- ee 
_ eeding the date of final determination, which would be during the =~ 

month of Mar ch, but, while the company wrote some. letters of protest 


during March, it did not request. a hearing. When April 1. arrived He Poe 


a“ determination of the Commissioner became final. ? : 
. The company thus. saved 5 cents per ‘thousand: fest: of lumber: ‘not hs 
only for the ensuing but. for the. subsequent contract periods. During. 


-. the remainder of-the period of the contract the. company cut 206 469,290 > 


o feet of lumber. ‘If it had had to pay 5 ‘cents more ‘per. thousand feet, - re 
eee would have had to pay an. additional $10, 828. 46, which 1 is oe 802. 98 8 less ane ae 


than the amount of its claim. - 


- The action of the Cumin e in “pedueing’t ane incréase: 5 fim 83 ee 


eee 4 cents to 78 cents was clearly unauthorized ‘by the terms of the contract. 
—) Onee, he had definitely. increased the price. his authority under the” =. = 
-.. . terms of the contract was exhausted; his discretion had been exercised = 
rare 11 accordance. with these terms, and: he could take no further action, - oo 
a See. Moore v. Robbins, 96 U. S. 580; United States v. Schurz, 102 U.S..060 
898; Noble v. Union River Logging Railroad, 147 U. S. 165; ‘Batiene 5 208 
: Watts; 234 U .S. 525; West v. Standard Oil Company, 2B. U. S;.2003. 0 
: Arizona Gr ocery. ve “Atohison, Ry. , 284 U.S. 870; Garfield. ve United. oe 
States ex ie Prost, 80. ‘App. D. c. 1653 Wilder v. ‘United eine 5 Ct. oe 
CL 468. | oe 


~ On Ja anuary 7 20, 1928, the. Comisiones aékea thé company “whethes 2 . 


Be a ait would not. voluntarily agree to: an. ‘increase: in pst Ae prices, oF aoe Oa o 


oe ape Ne a 
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rn oee 


“cents. “On: Je anuary 30, 1998, the same question was s put to the « com- m: nos 


"pany by wire, and. to this it replied: 


We will ‘not. contest’ proposed increase of. price if establishéd by Department, a 


aie ae 


“Stop. ‘However, Wwe. had expected. hearing | and would like same ‘delayed until * Gon 


after ast. year” "s figures. in and. after bids. ‘yeceived. on ‘present: advertised. unit. : 
* Stop. We believe Department idea of values will change. _ SEE ate ses 


On February 1, 1928, the fiap cea gave. the same assurance e byl letter “ i. 


“as follows: 


“In our wire of Ja anuary y 20th; we ‘advised that | we s would not ‘contest. an incr ease in ee 


e fe | ~ stumpage price up to the 56¢, which you. suggested, if the Department saw fit io | 
\ Inake such increase, but: requested that ‘your. decision be deferred. until after last ee 


> figur es. and the bids on. the newly advertised units were received. 


_ The assurance thus twice. given was revoked by the company after go | 
“the Commissioner had. decided. to’ increase- the price. by only: 40: cents. ; dese 

_ This conduct of the company has two bearings. In effect it Was 
van. acknowledgment by the company. that the Commissioner: had in- 


- terpreted the contract equitably 4 in: ‘accordance. with a mutual under-' 


ee and therefore this claim must. be. regarded as. even weaker i - . 
. ‘than that: of the “Algoma Lumber. Company. - In this ‘connection: a *” 


decision of the Court of Claims is. ‘of particular interest. “In Vuleanste -. 


Cement Co. v. United States, a4 Ct. CL. 692, there was involved a con- ‘ ie 


- tract for the purchase of Eman at a fixed price initially but this price. 


‘was made subject. to. adjustment. by a Government committee bya oo 


| “stipplemental iecticus aa _ Patecpreting the effect of this, Seteement, es 
~ the Court said: é - 


oe inte -Conesiiay orguendo. Ges as new dontracts hen are 3 not’ valid for: want a : 


“of a consideration, nevertheless they may. be considered - as: showing. the -con- ie 


struction: which the parties. themselves. placed upon the: original proposal of the : 
defendant, which culminated in the -eollateral. contract. The ‘statements ‘con- 


| ‘taihed in the supplemental contracts’ are a recital.of the ‘effect: of. the. collateral’ : oe 
. agreement: and a declaration made By: both eae as to. how the contract. would oa 


_be construed. by them. —(p. TL]. 


“The. Board. is finally. of ihe t opinion. that. ae ‘spatt. from’ any. ‘ee ee 
“question of: practical construction or estoppel. the: company. waived. | 
any right it might have to object: to the 40 cents increase in 1928. In 
Champion. Spark Plug v. Automobile Sundries Co. 20. Fed. 14, the oo 


court stated the doctrine of waiver thus: 


Waiver depends upon: the inténtion. of: the party ee is  datesa with the: rs 
es . waiver. Tt is. an. intentional abandonment. or relinquishment ofa known: right: 7 oo 
ao or advantage. But. for stich. waiver, ‘the party. who enjoys: it’ ‘could ot. be re. ae 
leased, from the obligations of the contract. | It is a. voluntary: act, and does. not ¢ e a | 
“require or depend upon a new contract: or a-new consideration,. Nor does it. © 
ace - depend, upon estamos: and, once made it cannot be recalled « or expunged. Ttalies ‘ - se 
nee . outs.) ib 79.1 | | 3 | | oe 


cee 
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3. “Poreit's cases = This case differs i in ‘two important respecte, oe the’ oe 


Pee. pom and. Lamm cases. The Forést Lumber Company, having... 
ee acquired: its rights as a result of the assignment: of the original. gon ae 
_ tract to it by the Modoc Pine Company, which assignment was ap-.. 0. 
ae proved by: the: Secretary of.the Interior on Ja anuary 14, 1927, the Qques= ff 
ae - tion arises. whether’ itis ‘subject. to the s same equities as the Algoma. Bnd 9h 
oe _ Lamm, Companies. On the other hand, in view. of the language of =. 
“+. the contract in the. Forest: case, the. question 1s presented whether: the 280 

ou “action: of the: Commissioner + in increasing the stumpage price, 40 cents: a 


Oper: thousand. feet j in 1928 3 1s. justified. by its strict: terms. } ee 
oo “As: a general rule an. assignee takes. subject to all the equities against. - oe 


roe Tt assignor: (Williston, On Contracts, rev.<ed. sec. 488). This. rule: ne : 
-..-. -is-applicable also to the assignment: of contracts (2 Ruling Case Law, oa 
“pp. 629-30): ‘Since the’ Secretary of. the Interior did not: release. the: ee 


: Modoc Pine Company, and his consent to the. assignment was. given. ae 


only: in his. capacity. as guardian of: the interest: of the. Indians, and: ae 


not. as a party to: ‘the contract, this transaction. must: ‘be deemed: an: os ; 


assignment: rather. than a. novation’ (Clark, Handbook of the Low of. | 


: : Contracts, 1914, ‘pp. 454, 528; American. Jurisprudence, vol.’ 4 pp. a 2 ‘4 
oo 988-84). “However, even. if a ovation’ were deemed to have heen men ft, Ne 


| complished, the: Forest. Luumber. Company would be bound by. the pre- 


yy existing understanding. since the contract ‘cannot. be. regarded. as! ae ane 
are entirely. unambiguous i in its. terms Arhanes Amusement ele ay 


wy, Kempner, 57 F. (2d) 466). a Pin 
Moreover, while there. is no. dine proof, coe are. some @ indicauons: ees 


a “in the record’ that the Forest umber Company, had knowledge: ofthe 


es interpretation put. upon.’ the. contract by. the: Commissioner of Indian 9" 
> Affairs prior to the: assignment. The record shows. that the ‘compatiies , ees, 
— ~ operating: in: the Klamath: region. weré. acquainted: ; in: a. general way eter 
with. the. stumpage rates of their competitors; that the Forest Lumber 


| Company, before. taking over the contract, made a careful: investiga: Pee. 


at ‘tion of the whole. situation on. the Reservation; that the Forest: ‘Lumber i eee 

| a “Company: not: only, took over the contract. but purchased | the whole of 7 - ee 
os the capital stock of the Modoc Pine Company. Tn view of the nature ee 
of this purchase, - itis particularly difficult to believe. that: the Forest. 055 
a Lumber Company. did not acquire a. knowledge of the preexisting. situa. ! 60s 
i? _ tion with respect to the lumber contract. covering. the Calimus- -Marsh. a 
Unit. This situation had resulted i in-a large saving tothe predecessor,“ a 
ae and was also to. benefit, itself. Tf the. Commissioner had. imposed. 1 oe 
: 1994, under the formula he usually followed in determining stumpage ee i 
ea ne! increases, the 1 minimum incr ease oft 58 cents, the Forest t Lamber. ee : 


a 


of an: adjustment of the stumpage rates: up to this time. But in the 


: the i increase was ‘justifiable under the strict terms of the contract: . 


ee The language of the contract i in the Forest case was susceptible ie: s 
« the interpretation that. the Commissioner ‘could | compare. ‘the period | 
- -1924-1995-1995 with the period. 1917-1918-1919 in order. to determine - 

«whether there had been ‘an increase in the average of wholesale prices 
>... for lumber.” Tt had been determined that there had been an increase ~ “ee | 
oe a wholesale prices since. the 1917 —1918-1919 period but this determina- ae 
Pee BION, had not been used in imposing an increase in the stumpage prices. 
"Phe Commissioner therefore conclnded that an increase in stumpage- 
rates: of $1 for the period beginning. “April 1, 1927, was justifiable 

ae oe” ‘That-the Indian. Office. thought that. the contract could. actually. be 
a ee interpreted i in this way is shown. by the: memorandum. dated December . 7 e 
~ 90, 1929, prepared by J. P. ‘Kinney, the Chief Forester; who appears 
os. to have been. chiefly: responsible for the drafting and administration: ~ 
~~. of the lumber contracts, and the statement contained in the memo: — ae 
eos pandum: of Lee, Muck, Forest Valuation Engineer, introducing the: 0 
oo) Ttimber: revaluation - survey of March 15, 1927, which shows. that the 0. 
~ Indian Office also interpreted the ‘Algoma, and Lamm contracts: inthe. 
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ee | Gonpany, and. ite predecessors mould: hae had: io pay @ an: 1 additional oT 
ss” $75,827.72 during the period from April 1, 1924 to April 1, 1998. 
ee Finally, imowledge on the part of the Forest’ Lumber Company, one 
fe would. seem to be indicated. by. the fact that when confronted with the . ‘ ao : 
bg -* proposed. stumpage rate increase of $1 in 1927, and the increase of 40°. 
o>) gents in 1928, it: behaved i in the same. manner as the Algoma and Lamm ee 
24, 3 ~- Companies. ‘It pleaded, in other words, that the’ present market was 
cn oe bad; that the cost. of logging was incr easing ; that the quality of the Fae 
at tee Tuber on its. ‘unit was. deteri jorating. But.it.did not take the position. ee 
ere ails the Commissioner had no right. to:make an’ increase under the . 
0 terms of: the contract, either by virtue of the fact that wholesale prices 
- |. had declined, or that no increase at all could be made in. 1928 because 
. it-was not an. adjustment. year. (See the letter of the company to the - : 
a Commissioner dated April 2; 1997; its telegram to the Commissioner | a 
eae ia, dated J anuary 19, 1928, and: its letters a the. Commissioner dated oi 
2 February 25, 1928, and ‘August 30, 1928.) . BO gs - | | 
et 227 he acne of the Commissioner i in increasing the stuinpage + ie oe ae 
ae $1 i In 1927 but postponing thei increase until 1928, and. then in reducing oe 
ae the increase to 40 cents were dictated: primarily by the current market: ° 
ae conditions, as in, the case ‘of. the Algoma ‘and Lamm Companies. . The - me 
. (40 cent increase was regarded by the Commissioner asin the nature. © 


~ 


> -case of the Forest company it was also the view of the. Tndian Office that = a : 


7 "sme ways, aes 2 of section entitled “Review of Revaluation ‘effec: eo. 2 


ate 
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paar ‘April ie ‘1907 oF page 29. in | red Jaca ) The | Pe lin = 
Engineer observes: oo Cie eee ee 


The. review of the. case: which + was condueted by. thé Office recognized: the fact. 


eee ‘that there was no. justification for an increase in-price on the basis of the trend 
a - in the: lumber market, covering the. three year ‘period ended. “March 31, 1927." 
2 However, at: concurred. with. the field examiners with reference: to the initerpreta-_ ; 
os Pe bs tion placed on: the: price stipulations incorporated: in the contracts. ‘and held that. 

pe ~ the action made éffective’ as of April 1, 1924, did not operate to. depri ive thé.Com- 


: missioner: of. the authority to impose an® increase on. this basis. > ‘Although | the - 


ae - -construction placed: on the terms ‘of the. contract: by the Office was. substantially 
> the same as that suggested by the field examiners it was held that since no increase’. 
Was. made on April 1; 1924, the original. agreed prices for the period 1917-1919 
-“'ghould: be taken into. consideration. in the determination of. the increase in price. 
a ., which: should be. made ‘effective: April 1, 1927. Pr oceeding - on ‘this basis - ‘it: was | 
: determined: that an advance. of. $1.00. per’ thousand was justified on. all. units, but: 
aa owing to the depr essed conditions obtaining this would not. pe made effective until. fan 
Be April 45 1928. - Accordingly. under date of February ‘25, 1927, Superintendent. | 
en Arnold was instructed to advise all. operators concerned that the price of. yellow © 


ae pine and sugar. pine would be increased by. a margin. of ee 00 per thousand ‘effec: 
_ tive April 1, 1928. . me ines “Bt ; i ae ae : 


In. deternining t the’ at of tej increase rie Commiione pro- : 


.- eeeded under the rule he. recognized as proper but. which he had not: 
a followed i in. 1923 because the companies. alleged ‘that. its application” 


would: be unfair,-i. e.. , by: deducting the amount. of. the increase in 
a production cost: fron. he amount of. the: increase in. ‘market value. 
The following calculation taken. from. the memorandum of TPL. 
-Kinney,. cae December 20; 1929, Shows how the: figure > of ae Was: 
- obtained : 7 : 


_ . “Unrate cost 








et ee gee PAS. eRe es Re See of production | "Average price . 
iat ek 85 008 pete $24. 25 2 $2T, 00. ey 
ao 1917-1918-1919.. pees ae a: 21. 25. | ie tae (te ayers 
Te . Net. increase in margin of colle of - 1924 1995-1996 cover i917-° = res Se a ee 
| ~ 1918-1919_ a See AAPOR EY, 8. 60 pores ot 





- a Stipulated price. | Es ? si th : ae bins wha oh 
The Commissioner, heaves. ee he Peeters that ‘tHe, price | 


nie “ghoul 4 tie increased. by $1 decided not to make the increase affective’ 


a until April 1, 1928. But. before April 1; 1928, the Commissioner: de- | 


~" eided™ to reduce the. $1 i increase to 40.cents, ‘This figure was: ‘obtained 
+. in the same manner except: that instead of taking the stipulated. prive 
2S OF $22. 50 as the ¢ average. wholesale price for the period 1917-1918-1919, 

Aa the Commissioner decided tov use: the actual ee of $23. 10 which, ins, “ 


nee “1 Actual, not t stipulated price. . ae ee, ee 
ae Assuming that this method. of price , determination was aad: both ae 
i thie announced i increase of $1 and the 1 increase of 40 cents actually. cols 
lected were perfectly. legal in so far as the provision of the contract... 
was concerned that limited the ‘amount: of the increase to not ‘more i 
os than 50 percent of the advarice.in wholesale values’ beyond: the. prices De god 
- “determined and used. for the - preceding’ three- “year. period, ys which a 
Cae was. the period ending J anuary 1; 1920, since, no price increase wasim- 

; posed on April 1, 1924.» If the: stipulated price of $22.50 for the o 


Woes ig . oR 
‘ : 3 Re ge ee ee ee : : es, " 

1 ae : . : . a ee * a) Fg Wm OK oan Fi ‘ a ‘ i oat = i - Pon om . +s « om 7 ‘s Sat 
an idiot ste canes se Els By aaa x 1 cee . “: a, - : , - ‘ 3 : : : ae ye “ ool SS ey ke Me OS SO ae SS Se as 
roe i t. -1 hela = . - on i :* 4.3, . se ¢ 23° = 4 * 1 4 . Pi Pe ey . fasts oe “ . ag ti eae i ea 

ENTS 7 
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eign g since » the execution of the’ lopriraut: had shown, ‘poprosented: - 
the true average of. wholesale’ Prices for this: peed ee 40 cents oe 
pie , increase w was’ obtained thus:, ee ee ee 


: a a cone. ) ‘ 
Ed oe peptiaam  Avérage price. 


ee eee $24.75. $2700. ee ~~ 
_p MOLE ABE AIN oa nner Gals ie | 728. 10 oerete 








“Net. ner ease. in. 1 targin roe ones of: 4924-1925-1926 over 1917 : oF 
"1918- FID aap eng nntn Stcntonh 3, 50. oo 





3-year period ending Je anuary 1, 1920, is used in determining the legal- 


fab hs ciety. of the 1927-1929 increase, ‘then there was an increase in wholesale we 
‘*e prices: of: $2. 48 ($24. 98-—$22. 50). Fifty Peet of, this amount is, : 
fi 2e 94 or more than the $1 i increase imposed. © ae ae eos 
pond Wits, interpretation: put. upon the stumpage price. deter mination: fea- aoe 
eRe ture of the contract seems to be supported: not only by the provision: of. 
_ ...the contract. which fixed the original stumpage rate under the contract. 
at $5.08 (a much higher figure than the original stumpage rates under Soe 
. the. Algoma and Lamm contracts) but also by the provision. which-per-, 
“mitted a, cancelation of any increase. In view of ‘the high original ee Sai 
, vate for stumpage, it would normally have been. expected thata greater — oo 
re time would elapse before an increase became permissible, in which'case* 
Aa long range comparison: would: not be unfair, and, on the other hand, a. 
"oan view of ee fact that a ‘reduction was: always permissible, any ae ot 
ae justice which might. result from aes such long r range eee could . 
ae be! easily. rectified. ee ie ino te tLe as 
“  Tnwiew of the. fact that. the lanes in: the Forest case , contained oe 
Nagy provision expressly permitting a reduction i in stumpage rates, wasthe ~~ - 
: a ‘Commissioner. authorized i in announcing a $1 increase in 1997 which ee 
- would be effective only as of April 1, 1928, and then in reducing: the $4... 
+. > to-40-cents before this date. arrived?) Did he violate the time stipula- ee 
“tions: cof the contract governing stumpage price adjustments? Tathig: +" 
ae ~ telegram: of February 25, 1927, the Commissioner had informed. the 2.) 
aE fe *“Stumpage Pane yellow and oo ping Calimus-Marsh a 


er ee ei 
Coa rk eeeae ys or ei 
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= aca hee ree, a 


ne < ‘Unit. soe one 5 eller: per thousand: to. econ éffbctine ‘April first es = ’ 
oo ~-Nineteen Twenty-eight.” 2 “Then in. his. telegram of. March. 24. 1928, eM a . 
_. the Commissioner informed the. company : “Inerease. one dollar: price: i042) 
: yellow 1 pine Calimus Marsh, Unit reduced to forty cents effective Aprili 9. =. 
a first, nineteen twenty eight. Be RD Tt is ‘apparent. that the. Commis- i a _ 
i : ie sloner was reducing : a price which he had previously imposed. Clear ly oe we : op : 
tinder the terms of the contract in this case he did have authority to Tes fs 
«duce the price in 1928, so that. his action in doing so was ‘cer tainly au- 9.) 
>... thorized.» The: price’ which was thus reduced had also. been fixed at the 0 
ne _ proper time under the contract, since it was fixed in 1927. In view °. 
> of the price reduction provision | of the contract, it would not be a valid’ eae 
ee “argument that a price had tobe the same for each’ year.of an adjust- ee 
eee ment. period. © Tf the company argued. thus it would be in: the paradoxi- ee 


eal position of complaining of an act by- which it not-only. sustained no. iy a 


“damage but by which it actually benefited. The Commissioner in ef- 6, 
oo fect. suspended the operation of the $1 3 increase from: April: 1; 1927, tow! 
= “April 1, 1928... If this action was unauthorized, the. company. should, et 
“have paid during this period a dollar. more per thousand feet for 
.stumpage. Since it, cut 42,656,230 feet of lumber. during this period; ">. 
it would have had to pay an. additional $42,656. 23, which is only Lo re 
ee 116 39 less than, the amount. of its claim, | In any event, inthecaseofa  ..- 
.’. “price increase which, although it. was not uniform,. was made at the 

"proper. time under the contract, and which was per mitted by virtue of 9 


: a the fact that. there had. been an increase in wholesale prices, the com: Paes ee 
oy Pony: would be-able to prove no damage. ats 7 ee 
| The Board does: not -deem it necessary to decide hether ended the: oe 


_. / strict canons. of contract. ‘interpretation the language of the contract = 
“>. in the Forest case ‘required: comparison of wholesale prices for the pe- 

ee riod. 1924-1995-1996. with those for the period 1917-1918-1919. ‘Where oe 
oe Sia contract has been. loosely construed throughout its history, the Board)". (006 
: as. of the opinion that a burden: rests: upon the claimant to show that a 
-: .'. the interpretation put. upon the contract, by the Government, was un- 
aes reasonable,’ : Fhig burden ¢ cannot be > maintained by: the evidence } in a this ak 
a ease. ae ee ee | ee 
ae iu eee Te is clene that the: “A gonin’ and: ere companies Pet: oe | 
oe beniefited: by the practical interpretation which they, at least knew had = 
2. been” put upon the contract by the Commissioner of Indian ‘Affair 3. ae 
~~. Accordingly, under the cases cited, they: are estopped to. plead the ille-. - oe 

iy gality. of ‘that. practical interpretation. In fact, the Lamm company, oe 
OS." was the beneficiary. ofan unauthorized reduction which saved. it.a Sum - — ss 

~ .‘almost: as large : as its claim, and the same may have been true of the aaa 
ea _ Forest ¢ company. , The defense of. waiver is available i in the Lamm. case” -_ a 
s “and Possibly: also 3 in 1 the Algoma case. ti is + doubtful : in. the: Forest ae ares 


aa 


: yr ay ices. | ete, SF tes 


ale Cae "DECISIONS. oF: THE ‘DEPARTMENT or THE INTERIOR. “(TL LD ee 


case ‘that the j increase was ‘inaiithoriged by the literal ‘meaning of the: fe : i 
 Gontract. All three companies, benefited i in one-way or another from 
‘some. unauthorized concession in 1 the course. of the administration OF ‘e 


- the contract. 


“On the tacts of: the. cases, even: ag it is ee that roe ey 
aiecal tes | in the administration of the contract, -the companies have 
“not “succeeded 4 in showing g¢ that they were damaged, The ruleconcern-  . 


Jing recoupment: is-thus. stated, with. citation. of numerous apnea - 
oes in. Sutherland, On Damages, sec, 180, vol. LP. 536: Sg eae 


“Whatever the nature of the contract, ‘however numerous or varied its atipuia:: eae 
dois: and ‘whether ‘they: are all. written ‘and embodied: ‘in. one. or ‘several ‘instrus- 77 
eats or only partly. written or part tly implied, if. they are connected, So" that what. ae 7 
is: undertaken to be done on one side altogether is the consideration, or part of the : = os 
consideration, either in promise or performance, for what is engaged to be doneon 
‘the other, the range of the right of recoupment. is. co- -extensive with. the duties oe 
and. obligations of the parties,. respectively, . both to do: and to: forbear,—as well. 
those imposed at first. by: the language of the contract as those which subsequently 7 oe are 


‘arise out of it. in the course of. its performance. . rent ; . 
ok public also differs from. a private contract in 2 that: paymolits ‘inate. ie 


aby Government officers:under a mistake of law may be recovered by the 
Government. (Hunter ve United States, 5 Pet. 17 3: United States ee 
 Gaillmore, 189. Fed. 761; Wisconsin Central R. R. Oo. v. United ‘States, aa 
~164U. 8. 190), and also 3 in that illegal payments may. be. offset by way”. 
‘of counterclaim. when the person to whom the payment was madesues 
the Government. (Steele v. United States, 113 U;. 8.128; United States. 
_v. Burchard, 125 U.S. 176; United States v. Stahl, 151 U. S. 366). OE ee 
-an amount legally paid. toa claimant may be offset, it would seem to. 
follow that ‘an amount not collected under a stake of law should be - 
likewise set off. Tn Steele ve United Ss tates, the. amount set. off by the ee 
~ Government was ‘really the amount it had failed > obtain by re reason of a? 
a2 itsmistakeoflaw. 4 ; ae 

Tt is the opinion. of the Board that there are no 0 good grounds for fey 
_, afording po relief to the fomparies.: ee ey PAS ie oil a 


TRANSPORT om COMPANY, 
GIBSON OIL COMPANY, Inc. 
‘Decided February 28, 1942 


ee “Motion for Rehearing August 8 918 


on AND (G@as—Leasn—Discxerion oF THE. Sucnerany—Acr OF. Aveust 2, 1985. Cees 


The. ‘Seer etary of the. Iinteri ior has. full. ‘diger etion to. refuse to. issue, under sec- Be : e 
‘tion. 2 (a) of the act of ‘August. 21,. 1935, ean leases for lands within m rau ee 


one mile of a Naval Petroleum Reserve. 


. February 28; 1942: 


oe om AND ) Gas—Leaso—Bemnon oF ‘TRANSMITTAL TO ApprIcANr oF TeAsp Forms. FOR | 


SIGNATURE, St. , = neye Fee ene oe 
Phe. transmittal ‘of: a lease form. for signature ie ‘the ssplicant: does not, “upon 


_ signature of’ the lease form by the applicant, immediately operate. to pre-~ ne 


“vent the. Secretary. from. exercising his: discretion to give’ final: approval. or’. 


-‘gotiations. 


on AND. Gas: —Dnisn—Measunenent oF. Distance, OF LANDS: Front ‘PprRoLeuM 


~ RESERVE: - 


a ‘The distance of lands covered by. ice auptications font a “Naval Petroleum 


OEE ig oe _ TRANSPORT om: CO.. AND Gisson ‘orl 60. | ve : os . 


ie fe ; fee . o 


_ disapproval to the issuance of the: lease, ‘Arrespective’ of the sapere ae ne-. : - og 


reserve _is- computed. on the: basis. of. legal’ ‘subdivisions: of jand and 1 not on ; Cae : 


“actual. distance from the boundary of the Reserve. 


aa Gauri, Assistant Rearttory? 
“TRANSPORT ( om, COMPANY - 


Bi a decision dated ¥ Sepieinbed: 10, 1940, the Coninaiagioner of a 


= General Land Office’ gave: ponsiderstion to an applicatt ion by. the Trans- - - 
port Oil Company to exchange: under. section 2 (a) of the act of Au- 


gust. 21, 1935 (49 Stat. 674), its 20-year term oil: and gas: lease, Sacra-. 
| ~ mento 019654, which ¢ as extended, will not “expire untill December 15, 
1951. He-said: oe ae ee 


= ‘The recor ds stiow that « on a July 6, 1928, the Scotia approveds a. "suspension FOE. 
- the drilling. requirements: of. the lease,. and by letter Of October 8, 1934, payment 


oé% 


ae of annual rental was suspended: effective December 15,1933. -On March 4, 1940,. 


the Geological : ‘Survey reported. that inasmuch ‘as no. “production: of oil and gas. 
“has been. developed within. the boundaries’ of the: lease, the exchange will aye - 
_ no effect. on current. royalties. 

“Pursuant to section 2: (a) of - the sick ‘of’ angst. 1, 4985, ‘and. the: regulations 
diereiider in: ‘paragraph 20° of Circular 1886, ‘triplicate forms. of the lease. are 


oe transmitted. herewith; to.be executed: by. the lessee and. returned, together with 
; “the resolution of the board of directors authorizing the execution of the exchange £ Ape 
oe ee lease and bond. ‘The: lessee. ‘must also. farnish a $5, 000: conpuralte surety: lease . 
| » sbond. - ee og | eau 
2 he: executed ieee: should be returned 1 promptly for the signature of the Sec: 


- retary of. the Interior. 


The land invelved i is the NEY s sec. . 26, ~ 30. 3 RS: 4 E, M D. Ma 


~The Navy Department has no. objections to ‘the issuance of the exchange 1 léases- 


- 7 - : provided each new lease contains the amended section 2 (¢): drilling requir ements © eaten a 
Pa heretofore approved: and subject 1 to. the condition ‘that the Festrictions. therein a 


. Re : 


oe California, part of which i 1s within one ‘nile of N aval- Petroleum: Re: a = _ 
- «serve No. 1.. On May 28, 1941, the Director of Naval. Petroleum Re iS 
ee ._ serves, i in response toa ‘request Peon the Commissioner. of the General © 
2 iy Land. Office to be advised whether the Navy Department had objections * 
. ue : to. the. issuance of exchange leases under section 2 (a) SUPT in, ) this” 
- ae case: and certain: other specified cases, stated : : 


eee se ‘ or 


| 502 _ DECISIONS. OF THE "DEPARTMENT: or THE INTERIOR | tert D. D> re 


ae . # ana riot 1 be waived. or. occa by. the: decretaty. of. the: Taterior. without. nee a 
nti Bis atte | the Navy: ‘Department an -opportanity, to. express. its, views 3 relative: aes 
es thereto. ae bee ee 8? Sie hae ie 


““Bection 2. (e) of tie seeded: oil andj gas ‘Tehne forts, which i is s also 


cea e used for renewal and exchange leases, is as follows: : 


| Wetts—(1) ‘To drill. and: produce all. ‘wells. necessary to: protect the. leased cake 


land. from drainage. by. wells’ on lands. not the property of the lessor’ or lands of os a 


eae the United States, leased. at..a lower royalty rate, or in: liew. of any. part of: such oy a Bee 
“oo. drilling and production, with the consent ‘of. the Secretary. of ‘the Interior,: to cu 

ee ae compensate the: lessor in full’ each month for. the estimated. Joss. Or. royalty.” 

oe fae through drainage in the. amount determined- “under. ‘instructions. of said: Secre-. 

tary; (2) at the. election of the lessee, to: drill: end: produce. other. wells. in. con- Tare 

Se . formity with: any system of well spacing or production allotments: affecting the : = oe 


field” or area: in which. the. leased. lands are, situated, ‘provided. such. system” is. 
‘authorized: and sanctioned by applicable law or by the: Secretary. of the Interior; 


ae and (3). promptly after due. notice’ in writing te drill and. pr oduce. such. other 


= F wells as the Secretary of the’ ‘Interior may requize to insure Naleuile diligence’ 


‘ oe “in the development and operation of the property. 


‘In the’ case of the. B.& M. Oil Compa: Vy. Gecramante 019597, this 


5 ~ Department, the Navy. Department, and. the: lessee which’ ica 
a ; renewal of its lease, compromised 1 upon a section 2 {¢) as follows: fee 


Wells. That, ‘since the leased lands are within: one ‘mile of the. ‘poundary of 


Ls “Naval. Petroleum Reserve No. i, ‘No. ‘additional wells. Shall. be drilled nor ‘shall . 
is. 2e5 any existing ‘wells be. deepened on. the lands covered hereby } provided, ‘however, 
2 fo. that: additional . ‘wells necessary ° to protect. the. leased Jands from. ‘drainage by 

coe wells drilled on. adjoining lands: not owned by. the United States or, on lands’ of. 
ae the United States. léased to others may be. ‘drilled ‘upon the approval of the Sec- 

i. petary: of: the Interior. - The lessee further: agrees - that, if in the interests of. 
Pn conservation ¢ or for any other reasons, producing. operations are ‘Suspended on. 
ee ; adjoining. lands not owned ‘by the United States, on request of the ‘Secretary. of 
 ” .. the Interior to: suspend pr oduction on the: leased Jands. for- the per iod broduction..- 
; i is suspended on the adjoining lands aforesaid, with the understanding that: the 
| oe . term: of the lease shall be extended by adding any such suspension’ ‘period thereto. 


On “March” 6, 1941, the. ‘Department. granted” a renewal Teas, 


ae “Fated. as. of February. 1, 1941, ‘to the B. & M. Oil Company: unas 


| - modified. 
By decision of oe 13, 1941, ae Canute ica: teburned. the 


= “' gniplicate lease forms, signed by the: lessee, “for the initialing of the. 
os typewritten amendment. to. section 2 (ce) thereof.” The typewritten: - 

‘amendment ; is the same as-in the B. & M. Oil Company lease. Thirty - 
oo days were ‘allowed for compliance with the. requirement, under’ pen- 
salty of final rejection of. the Application, for ‘ant exchange, lease: for 

. failure to comply. ee eye 2 : aa 
Ph ol The ‘Transport Oil. ‘Gompsiny by its attorney has. appealed The at ee 
oe torney. bases the appeal on the grounds stated in the Gibson. Oil Com. - a. 


pany, Ine. , appeal, ‘infra, P. 526, which are as follows: ae 


one AL, ‘There is no statutory authority. which. gives ‘the Navy. ‘Department any 
ae “Suriedietion over lands outside: of a Naval Petroleum. Reserves. a ee 


a ie 


Rae 
oy i 


eo 5201 o ‘TRANSPORT. OU co. “AND. ‘GIBSON. ob 00. oO Eh sect Pe 


se Cer “February 28, 1942: 


oe 9. ‘There. is. no ) statutory ‘authority which gives ‘the’ Interior ‘Department any oe eo 
i - jurisdiction over larids within the Naval Petroleum Reserves. - , eee 
“-- . 8. The statutory authority: granted. to. the' Secretary: of. the ‘Interior by: feo Lett 
peer! Act of August. 21, 1935, in Sec. 2: (a). of said Act, is modified by. the following: ig 
vey, languages \*: * *° “and upon ‘such other terms. and. conditions| as: the Secres ei 
oo tary of the Interior shall by general rule prescribe,” and: Sec. 3. in. part says 
~. -.- “nothing -in- this. amendatory act shall: be. ‘cons trued : ie affecting. any Iands °° 0:0 007) 
within’ the. borders’ of ‘the naval: petroleum. reserves or T agreements: /,” Es 
: "concerning operations. thereunder or in relation to the same.” =) Coe 
4, The only general regulations or general rule that’ was: , phescitbed pefore. ra 
“3 the. filing of the application for: exchange in the instant case. appears to be Cir- (° Caos 
Bea: ‘cular, No. 1446, dated March 21, 1988, which is silent on the aetne restrictions: Fae ee 
of at sought by the Navy Department to -be imposed. in‘ this case. a eee 
-. »B. The land in this. case,is not in fact “within one mile of “Naval. Petroleum ae ae 
/ Reserve No. 1” as there are 2% acres without. and ‘11714"acres within.one mile; = 
_- “or the land is in part within-one mile,” and the requirement should be changed ee a 
Cs at least to pe’ identical with the Sec. a (e) ‘modification executed ‘by. the B.. & M. ; Ae ae 
Pie O81. Company for its: lease. “in part” within: one mile. of the: said Reserve > dine: Ae ae 
“.. OF more accurately measured from one extreme “point” on said line. , 


6. The southwest corner of Sec. 26 is ‘but a “point” on. the line: Of. the Petroleum 


ge ee eR; the exterior poundary of. said: Reser ve; and. all. other. points. on... 
the Réserve line or exterior poundary ’ of said. Reserve’ its successively more: -dis- : : 7 ae 
|’ tant from the land involved in this appeal, and it is inequitable therefore to base... ne 
| a. measurement, of “one mile’ from the Naval ‘Reserve from. this point. ee 
| T, The ‘land involved is. not located in the..Eik Hills Field. The Piiocene ee 


eee production in the Elk Hills. Field. all lies: south and: west: of a. sub- “sea. elevation of” 


«8000. feet on the “scalez petrolia” and has: been proved. not to extend to the north... 
and’ east thereof by the Interstate wéll in the southeast corner of Sec. 22, the 
No. 3B: well of: the Gibson. Oil ‘Company, Tne, “and: the Transport. Oil: Company oh 
| well in southwest. corner of. the SHYNHY, ‘See. 26, and ‘that ‘but ‘approximately: Ys as 
14 acres are above'the lowest producing structure line of the Hlk Hills: Field... 
a “and. 106 acres of’ the land lies without the Elk Hills Field, 24% acres s of which lies. ae a 
oo ; without. ‘one mile from. the:nearest “point” on the Reserve line.” | one oe 
ee. ‘The nearest. Upper ‘Miocene ‘production. is that of. the Standara ou Come nia 
eg pany: on Sec. 19, T. 30 §.,.R. 25 E., M. D.M., about. 1% miiles to the east: of the. 0) 
“oS land: involved in. this appeal, and if produétlon is found. in ‘this land it AY, y.Wwell, ge 
oc, be the Coles ‘Levee- -Tupman Field it is. on. a re see ah a 
+ 9. The amendnient of Sec. 2 (c) of the lease as esi by the’ ‘Navy. Del wo 
ee . een ‘should. not be required for any.acreage in this lease, as at.this par-: rt 
: “- tieular: area with respect to: the Naval Reserve exterior boundary line the ‘pros’... 
_ _ ducing ' wells of the Standard, Union, and B. & M: Oi companies lie between. this. 
> Jand and the Naval Reserve lines, and: these together with the. protective wells. ee 
- of the Belridge and. Pan ‘American Oil ‘Companies beyond - these and in: ther 33) ae) 
: a Reserve: itself, all. taken. together,- form an. absolute ‘barrier. to. ‘aby “drairiage oe ae 
. Cae “ of ‘oil from the. Reserve by: any. well drilled by: this appellant ; fur ther, the patented. . = Pa ‘y 
oe land of. the Standard Oil Company, Sections 35:and 27, adjoins the Reserve bound-: | fo tees 
ae a “ ary. at. every * “point”. between this land. and the, Reserve boundary, and it is. humor-. as : ae 
a _ om ‘ous to’ suggest that. it would permit drainage. of oil from. the Reserve e by Gibson: ae ee a 
ae See Oil. Company wells as'a fact: with its intervening locations. - | Oe get 
vue 10, The: decision appealed from. says: that this land is located 1 tt one ‘mile. ae Paes 2 
ess of Naval Petroleum Reserve No. 1. It would be just as accurate to say. ‘that ae 
| = the ® southerly line-of this land, except one {Polat 2 lies 1% miles from the. Reserve o ee Pe 


89821245 — 26 


; on. ag 


. ee 


: ye "DECISIONS: “OF THE DEPARTMENT. Or. THE. INTERIOR 087 LD } 
. “2 Bobiace line on. the south, and that t the westatly line. of this and, except one ie : oe 
2 oS “point” lies one mile from the Reserve line on the west. | a a = 
Ce ae “The fifth specification when applied to this case covers land ‘iy, ae 
: es of. which are without one mile, and 4714 acres. of which are. 2: 
a ae aye within’ one mile of the Naval Petroleum Reserve. ‘From the showing ee 
Ue os it also. appears that. the appellant and. the Gibson Oil Company, Ine. : 7 
~ had-entered into an escrow. agreement, with the Barnsdall Ou. Com-— ae 
Set pany for the drilling ofa well to a: depth. of 10, ,000 feet upon. the land i In= 6503 
volved or on. adjoining land embraced i in the Government lease of the ee 
ae Gibson Oil Company, Inc. , to test. the deeper sands and that this agree 
_: = ment.was canceled by reason of the changed terms and conditions of the 
ee offered exchange lease: In further support of the. appeal there. has. . 
oe been: submitted the affidavit ofa. geologist: who: claims. to be familiar. 
Pi oe - with the Elk Hills Field. He ‘states that no. well. on the. land. ae os 
~~ volved would drain the reserve since it is too ‘far distant’ from. itand. 
—-. that a “no drilling” zone of one-half mile is enough to protect, the: - coe 
nae - reserve. A. further showing is made that the land is not in the Elk => = 
. sHills Field, as proved by. a well drilled in 1926'in the southwest corner 
of the SEYNEY, of Sec. 26, T. 30.'S., R24 E., and thatthere could 


: “be no drainage from the naval reserve. by any wells on this land. | The 


-} “attorney Are suggests that at this time of emergency a little: more 
“encouragement from the Government would be in order, and he claims 
Ce that the: value of the lease to the ee will be destroyed if no ae eg 
ae ther drilling shall: ‘be allowed. | 
_. The appellant’s contention that there ; is no 5 authority to: impose the po 83 
eee conditions contained. in the modified form of section 2’ (¢) : seemstobe | 
key, Ae correct. - Tn section 2 aye of the : act, of t Avast 2 21, 1935, Bp, At ve : 
os “provided: : | ine ee ao 
‘That the Secretary of the Interior { is ‘authorized to issue’ new ‘eases to d Tessoes 7 : 
holding oil or, gas leases under. any of the provisions. of this Act at. the time. this ae welt 
ee _ amendatory Act becomes: effective, ‘such new leases to be in lieu of the leases then | ee 
| ‘ : “held by such lessees and to be at a ‘royalty. rate of not less than 121% per, centum. in’ aH | 
ee amount or value of the production. and upon such. other. terms — | conditions - eee 
a as the Secretary’ of the Interior shall by general rule prescribe. +2 ae gee ee ra 


No. general rile prescribes that a. new ‘lease issued i in oe for aa 


pn ae — ‘old lease shall contain. a restriction on’ drilling j inthe form pro- 
_ + posed in. the: Commissioner’ s decision. of: August: 18, 1941. “It follows -:5° 2 
that the requirements of that. decision ° were erroneous: and that the = 
eae oe appellant need: not comply with it. However, this does not. mean that He 

| “athe exchange lease 3 is to: be issued to the appellant. See kee Ae 
nee _ At. the present. time itis not deemed. desirable te! issue new. i 2 i oy 
oy in exchange. for old ones for: lands. within. one mile of the. Elk Hills . ee 
Naval Petroleum. Reserve. «As part of. its plan: for. protecting such | ee 
ee “Reserve, now more than ¢ ever "mandatory, the e Department, willn not i issue ie ee 


“February 28, 1942 | ae 


eo ate re "TRANSPORT OIL CO. AND GIBSON om co: - ee 


fd ay new eases within that’s area. See 43, CFR-192. 2. ‘Perhaps i it, may, ior Poa 
~"-. be able ta, prevent holders of existing leases within. that area from 00) 
> .operating- during the continuance of their-leases. ‘Nevertheless,since 
Se Beep exchange the old lease would be to change the lease term: fon. ie oo 
aa definite to an. indefinite one and:at one-half the royalty, | the Secretary, a pee 
...\-in-his discretion, is justified ; in refusing to issue such a new lease until: =. 
—.. the desired on can \ be aaa by general Fegulation for the 
- "naval. oil reserves 0 MS cat de lid ee me 
ee nerey Wit appellant i is snot ‘antieled + as. or right to° a new Please ‘index % sec- ie 
aa on 2(a) of the act-of August 21, 1985, supra. ‘Tt merely states that <0 .| 
“re ST he, Secretary of the’ Interior i is. Hibbard: to issue new leases. to 
- > lessees holding oil or. gas leases”. [italics supplied]. Long before that oo 
OS get. this Department had construed. a similar “power In. ‘section. 18 of 8 te 
‘eis the mineral. leasing act. of 1920 (41 Stat: 437), as being only a. grant ofe- ee 
. . ; discretionary power and not. mandatory. Martin W olfe,. 49 L. D. 625. ae 
< (1928); ; see Z..A. Smoot, 52 L. D. 44,47 (1927). ye “The. interpretation. Oh. 
.-~ this act as. permitting Secretarial diccenon.: in the 3 issuance. of-non- ; nS 
ee vested rights ° was sustained in: United States v. Wilbur, 983. Ue s. 414, ac toe 
oe Ady (1981). The same policy. was’ followed. under: ‘another’ act. in Le 


DE. Jenkins, 551. D. 13 (1984). It is not to be assumed that. Con- - ae 


- gress ‘intended that the authorization i in the. 1985 amendment 1 to the: 
-. Mineral Leasing Act of 1920 should be: differently construed. ao 
The appellant. cannot claim that. the issuance of a new Yeas dn’: a 
og exchange for its old one is mandatory. since the denial of its applica- Be ae 
tion leaves its old lease as effective as before for the remainder of the: 0793 
term. That appellant signed. a lease form gave it no. vested. right. On 


anew lease. Its ‘signature did not: constitute an hoes since ae 


2 RO offer of a lease was made to it. - ct 


~The question of whether unrestricted. aici of: jana within 


7 of i : one mile of Naval Petroleum Reser ve. No. 1 should be allowed. beyond oe 
: “the life of existing: leases i is. to- be determined by this. Department 1 in- : UB ; 
+ the light. of the’ policy recommended. by the ‘Secretary. of the Navy... 

Le Appellant’s arguments on ‘this score. have been carefully. considered: ee 
po ~ Nothing has been: presented which: oe that the Present: protective es 

Se ex “policy be. abandoned. sake Bs 7 i : 2 A 

~.-. The decision appealed. from is a incarrenk« since. ae proposed special: ee 

iy oe ‘conditions| in the lease are not now authorized by general regulations. fe 
neces “As the decision appealed from. is based upon. the: wrong grounds, the. ene 
appellant’ need not’ comply. with its: requirements. However, it is. oe 

a desirable that applications for. new leases in exchange for old leases). 

covering land within.one mile of a Naval Petroleum Reserve be denied." | 

~~. Therefore, the case is remanded with directions to deny this applica- ee 
ve Hol on oe the x reasons s herein stated but without prejnce to ‘appellant's oa 


oe 


ae 526 "DECISIONS oF THE. DEPARTMENT oF. THE: INTERIOR | ‘sri. rim os 


or r to. the. renewal of this application at an. oo time, 
| | or | Remanited. 


ane ; 


‘GIBSON om » COMPANY, 1 INC. 


“igs to apply for suéhi other reliof as: it's may. prove e itsel# entitled ae 


eg “This i is a companion. case to. the ‘appeal by the aa Oil baa: = 

- oe "pany, supra, p: 521. On November 19, 1940, the Department. approved’ 2s 
“a recommendation by. the Commissioner. of the.General Land Office, + - 
~ concurred in by. the Director. of the Geological Survey, that. a lease. 


under. section’ 2- (a). of. the act of. August. 91, 1935 (49 Stat. 674, 380° oe 
U. S. C. sec. 2288), “he: authorized to the Gibson Oil Company,. Inc. ee 
‘in exchange for-its 20 year lease, Sacramento 019569, which, as ex- 


~ tended, would. expire June 23, 1946. The Jease forms were personally se ; 


obtained by the appellant? s attorney on November 19, 1940. 


The land involved:is the SEYNWi, and WwisNWii: sec. 26, TT. 30 S., - = : | 
RB 24 B., M. D. M., California, andis mostly within one mile. of. the ey, 
- boundaries of Naval: Petrolenm Reserve No. 1. On aan ici 12, A94t, eek a 


_ the Commissioner rendered another. decision as. ‘follows: 


, On May 28, 4941, ‘the Navy Department reported no objection ay ‘the Issuance | 
a See ‘the lease, provided’ the, drilling provisions were amended in: accordance with — 
the requirements: of. that Department. . Accordingly, the triplicate. lease forms are. 


herewith: returned . to you. for the initialing of the typewritten’ amendment: to. pe 


Ee i. section 2 (c). thereof. Upon. the return of the executed lease, pr enery: initialed, a 


peta) action looking to. the execution of. the same will be ‘taken, 


“Thirty days are. allowed i in which to comply with the above requirement, failing oe 
in which the application fora section 2 (a) exchange lease will be oe re- 


- fectea. The applicant has’ the right of appeal, 


“The ‘Gibson Oil Company, Inc., by its eee task this si: an 
The ten grounds upon which the. appeal i is based aré set forth inthe. ~. 
decision: of. even date in- the appeal ‘of the Transport Oil Company, 
_ supra, p. 521. In addition, the attorney has shown: that the appellant. 

“and the: Transport Oil Company. had entered into an escrow agreement: : 


» with the Barnsdall Oil Company for the drilling of a well.to a depth — — 


ie “of: 10,000 feet upon the land involved. or on adjoining land embraced : = oe. 


1D the Government lease of the Transport Oil Company to test the « ae 
A desper sands, and that this agreement. was canceled by ono 
_ changed: terms and conditions of the offered exchange lease. In for": ore 
_ ther support of the. appeal there has been. submitted the affidavit. ofa 


_ geologist who claims to be familiar with: the Elk Hills Field. He states. : : . ES 


~ that no well on the land involved. would drain. the reserve since it is . ee 
too far distant from it and that a “no. drilling” zone of one-half mile. ea 
_is enough to. protect. the reserve. It is also alleged that the value of »° 


the lease to the ie ems will be e destroyed if no further dealing shall a ei = ., 


“be allowed... 


Se th has 


= — oe - . TRANSPORT OIL Co. AND. ‘cIBs0N ork, 00. oe es aes 


| February 28, 1942" 


“Phe: ae ‘diffecenes’ boliveac ‘the two cases is. 5 that 3 in his one. ng thio: . ; nos 


a Department approved the recommendation that an. exchange lease O08. ae 
~~ authorized to the Gibson Oil Company; Inc.” ; This. circumstance," 
pe . however, does ‘not compel. a different, decision. . This action did not.) =. 
ee -exhaust: ‘the’ Secretary’ Ss. discretionary. power. in this. matter and. his Paes 
ke approval of the. recommendation 1 is not. the final step so that he cannot, a re 
>. if he chooses, reconsider: the matter. See Knight: y. Lané, 228. U. s. ney 


: oe ® 11,13 (1913) ; New Orleans v: Paine, 147 U.S. 261, 266 (1893)... ae 
al “Th the decision in the. Transport Ow C ompany. case, the oa ee 


io has set forth the situation at. considerable: Jength and has come to the Be = . z 
ae conclusion that there is no: authority. for ‘imposing the ‘proposed Tel: oa 
-“ strictions.. ‘The appellant, therefore, need not comply with the re- 


: ‘quirements imposed by the: ‘Commissioner’ s. decision of August 19, 1941. poets, 
~” However, for the reasons. stated i Im: the: decision in. the Transport. Ou ae oo - 
Company. case, whichis made a part hereof, the case is remanded. 


Q with. directions | to deny. this. application - but without prejudice « to - - 
eee appellant’s rights to apply. for: such other relief as it may. prove itself ie 
ee “ entitled t to. or to. othe renewal of this application « at an —— time. ‘“ cs es 


ee ee we ee  Remanited.: 
“MOTION 3 FOR REBARING: 


as 


“Bye two. similar’ uisione. dated’ ‘February 98, 1942, 5 supra, che ‘es ‘a ee 


ee partment: held: (1). that the Gibson Oil Company, Inc., and the Trans- ° , aoe 
>" port Oil Company, respectively, were not obligated to comply. with. the = oe 
= sGeneral Land Office’s requirements: that. each.company agree to specific ee ee 
ee ~ restrictions : on drilling as a condition to the issuance of: exchange oS eS 
a ae Jeases under. sec. 2 (a) of. the act of August: Ot, 1935, a to. each company. Fae ee BE 
2 : on. Jands within one wile of the Naval Petroleum Reserve No: 1: (Elk Ye, - aon: 
Hills Field) ; 2): that. neither: of the. ‘companies: was: entitled:as of 6°. 
at . right, to such ‘exchanse. leases; and: (8). that: in. the interest of conserv- e ae 


: | “ing the Naval. ‘Petroleum Reserve: the Department’ will not issue new - ae : oe 


~. Jeases for lands within one mile BE the Reserve. ~The two ro.companies ; : 


cs : “have filed a consolidated motion for rehearing. — ee 
The applicants’ main contention ; is that the Soctitisty of the Tnteridt eee 


e 7 aa is under a mandatory duty to issue the exchange leases.and is without ~~ : as 
ace discretion in the matter. ' The: decisions of: the courts? and. of thig. |: 
wae Department: . pee render’ this. contention, Ane. without: merit. ce Pah: 


149 Stat. 674, 679, ch. 599, 30 U.S.C. (1940 ea.) sec 2280, ae 


“<3 United. States ex rel.: McLennon %: Wilbur, 283 U. §. 414. (1981) ; eee v. Wee. ne cae 


“Be (2a).86, 72 App. D. C..825. (1940) ;. United States ex rel. Roughton v. Ickes, 101 PF... 


ne (2a) 248, 69 App. D. C. 824 1988) 3 Wann v. ‘Ickes, 92 FB. (2a) 215, 217-18, 67 7 APP. D. Cc. PE Pee iat 
291 (1937). ; RE ee tee 
ee Secretary’: s ‘Instructions of 5 une 2, 1939; iS the: Conimigstoner of the General tana Office a ae aes 
ee ee: lease: under section’ 2 (a) to the. Republic Petroleum Company (Sacramento. O19887) 3 
ees Ae Martin: Wolfe, 49. L. D. 625. (1928) ; Dz #. Jenkins, 55, 1 D. 18 AANES) ‘see I - ame. 52. neh? oar 
a ead Pe De Ay AT (92%). ke ue & ee Bee Sees ; Pees? 


ond ar . 528. "DECISIONS: OF THE DEPARTMENT OF. THE: INTERIOR ‘18 I. D.. 


<a : The distinctions: which ie appligants’ sok to. dunw hebwoes ages 
- decisions, and their. own cases ‘are unsound. | “The fact that. the.ap- = °° 


bee? ce . * whe 


~plicants possess a valid lease interest in the lands at present does not. ~ = 


, i render their applications for the exchange leases any. the less. appli- - ae 
“... cations “for mere privileges” than were the applications in the decisions. - 
ves velteds:” Nor: does the fact that Congress inténded the act: of August ne 
ee 2k. 1985, to-abolish the previous system of prospecting permits require 
he eo holding that. Congress intended the Secretary to be under a manda~ 
oo so bOLy: compulsion to issue exchange leases for leases already. outstand~. . Be 
ae “ing. “The language of section 2(a) is clearly. discretionary in content; oe 

: 2 and there ; is nothing 1 in -the legislative history or. other circumstances. ae 
concerning’ the act which could warrant importing into that. section - i 

oe oe intention contrary to the plain meaning of the: statutory. language. ae 


= ~The applicants. then contend that the transmission of the lease es 
Sy, ford to the respective: ‘companies constituted offers which: resulted oe 


in actual lease contracts as soon as the. signature, of each company 7 


| ~ was attached to its respective lease form. The argument is bolstered: ah 


by. references to the phrase “offered exchange lease” which occurs In 


each of the decisions of F ‘ebruary 98, 1942, supra’ (57 E. D. 5Q1):° The 


- use of this phrase, however, does not, and was not intended to, consti- 


. “tute. a determination by: this Department that: the. transmission of the . 


, lease. forms. to the respective companies was.an: offer such as would ae a 
: inevitably result; i In a completed contr act when the’ lease. forms were - 9°) 


‘signed by the respective companies. Rather, that. phrase was loosely 
mae used to designate the fact. the. exchange leases had not been executed a 
. and issued by. this Department. Baad - 


- Furthermore, even when the Dagartinent-v was d Giicdeniigg” whether F 
to grant the exchange leases, it’ was made plain that. the leases could. 


not be considered as issued. until final. determination and action thereon 


ne had been had i in this. Department, after the signatures of the respec: © oe 


| tive companies had been attached to the lease forms. Thus, the Gen- 
eral Land Office letter of September. 10, 1940, ‘transmitting the lease | 


-. forms to the attorney for the ‘Transport Oil Company for execution’, - 
eae DY ity specifically: stated that’ “the executed leases should be returned ae 
oe promptly for the signature of the. Secretary of the: Interior.” Nor Bee 
os does the. Assistant Secretary’s approval on ‘November. 19; 1940, Ob ee 
~~” the General Land Office recommendation that “a lease * *° * i ie ee 
_-\.” thorized to the Gibson: Oil Company, Inc.” indicate 2) ‘different: mode OF es 

- "execution of the lease to be:granted to that company. ‘That further ac.) 
rae tion. ‘was. ‘there also contemplated is evident from. the fact that: the ©. 
ae ~ s ~preper bond had not then been filed, although paragraph 20 of Cir- | eee 
— “._ cular 1886 of May 7, 1936 (55 I. D, 502, 522-93; 48 CFR 192.29), spee 
oo. eifieally- provides that “The lessee will be required to furnish a new 
oS ame. satisfactory lease. bond and to discharge any indebtedness. against es, 
co the: lease ene the 1 new lease will be issued.” de ele applied. ye Fae, ae 


2) es 


4 Saab | “TRANSPORT. ‘OIL oO. AND GIBSON: olk, ©. eae 7. 


ee ee ee a ae | February 28, 1942 


ee his cdachank decision. of February 11, 1941, ihe Comtniesiones GE ats = oon, 
“<. General Land © Office, j in requesting’. a proper bond under. this regulars =). 1/5 
-. tion, stated that. “Upon receipt of an acceptable lease bond on the en-' i 
| . a closed . form, action, looking. to the completion of: the. lease. will be. os “7 
es - promptly taken.” ~ (Italics. supplied.) Indeed, : the: Lene is sles ns 


a \ here’ urges the motions for rehearing expressly: states that—_ 


- a the writer as attorney for. said company. was given. the proposed: lease personally . a : i 7 a | 
|. to have executed by the commany and returned for the: > algnature of the Hon. a ee 


ae Secretary, which he did. te Us te ee eS 7 teehee 


. This 1s therefore evident that: itie. etits. p/proseetings followed the a ey as 


regularly employed in the Department. in issuing a. lease—namely, 
-., lease forms are transmitted to. the lessee for execution by the lessee = 
-. “and are. then. returned: to. the Department: where final: consider ation Sige Oe 


_ is then given by the Department to all the facts and. necessary. require- = ae | 
“3 ments. before ‘the: Teases are. executed by, the epranen, official. of the ee 
Department. ee ae ik 


. «The ‘inidaaienital: error ae thé siiplivaite? ome is aha prhelag - 
tion that the transmittal of the lease forms: ‘constitutes an offer which’ 


ois to:be accepted. by them. The actual fact, however, is that the. appli- - - 
cation filed by an applicant: constitutes an offer to. dense the Govern- : 
~ ment’s land and: that offer: is accepted by the Department only when — 


. the. lease i is issued. Until the. lease is fully considered, signed and exe- : : . mS 
cuted by. the. proper. official of. the’ Department, ‘it is neither a.con- ~ wees 


. tract nor a ‘lease.t i And for the same reason, until: the final. ‘step in. . ie 


the issuance.of the lease has been corisummtinted: ‘the Secretary ; is fully 


| authorized, in the exercise of his discretionary authority under sec- i. - 
ee: tion 2 (a), to give final approval. or disapproval. to the issuance: of the - . ee, 
. lease, Anrespeciiye: of the “Brelutinary: egotiations with | “Tespect of 


: ero: ee os 
The: applicants? ‘Sotitention that. the Department's retusal to grant “| 


ee oa lease on lands within one mile of the Reserve. does not. aid i inthe pro- 
ee tection of the Reserve is unsupported. by evidence sufficient, to warrant ot 
any change in the Department’s position. And “since: the Depart- Soe 
ment has determined that no new leases will-be issued. for any lands. - 
—. within one mile. of the Reserve, it is irrelevant: that. restrictions. on, eee 
i _ drilling, such: as. the General. Land. Office sought to’ impose on the ape er 
a - -plicants, were not imposed on the previous leases of McNeil ( Sacras 
Ae fonbinas 019264, issued as of £ December al, 1088) 5 of Interstate > Oil HL Comes: ae 


Pe ee g 4 Filo 9 v.. United. States, 76 U. 8: @ 9 Wall) 45, ; (1869) ; Derroyh Vv. : United 1 States, 33° Ct. oe oe 
if CL B77. (1898) ; . Monroe: Ve “United States, 184 U. 8. wee (1902) ; “4 Comp. Gen 170, ATE oie 


(August 29,.1984).. | Ce ee es 
ee 5 United ‘States en Pele ‘Jolnaon. vy. ‘Paynes 258 U. S: 209 (1920) : : Kirk’ Re Olson, 24s hea ee: 
U8. 225, 228 - (4917) s Wilbur v. United. States eg rel. Kadrie, 281 U.S: 206, ieee oe coe 


cles (1980): United States: en rel, eae v. Lane, 228 UU. 8. 6, A, 13 eds. ; New Orieans Ve. 


c Paine, 147 U. 8. 261, 266 6 (1898), 


gare Mesa s 


bere “580, “DECISIONS. oF THE ‘DEPARTMENT. OF: TE INTERIOR 1st L es 


a cay ( Saraments 019265, fad as of December, 51, 1938). and. of ss 
a Republic Petroleum Company. (Sacramento. 019387, issued as of June coe 
yee DS 1939),. which ‘are cited in this motion for rehearing. ‘Such restric- i 
ote tions were incorporated in the more recent renewal lease of the Bo & My: 
ne ‘Oil. Company (Sacramento 019527, issued as of: February. 1, 1941). ae 
» In any event, it should be obsaived that the. McNeil and. the Tnter- i 
2 state Oi Company. leases, which cover lands within the 1-mile limit, 
os were not exchange leases under section Q (a) but rather were leases) ” 
i oe AM exchange for prospecting permits under: the mandatory provisions 
» of section 18 of the Mineral Leasing Act of 1920 as amended by the .. - 
get of August 21, 1985, supra; and that the Republic Petroleum Com--- 
ca “pany. lease, ‘Which i is an. exchange lease under. section 2: 2. (a); covers plan ae 


— ee entirely: outside the 1-mile limit. et ne 
“The applicants state; however, that L124) 0 aicres ot the presenb ; ie : 


. : Bott Oil Company lease are more than’ one mile from-the boundaries a i 


ie - of the Naval Petroleum Reserve and: that. only 47 th acres thereof are . 
“within one mile of the Reserve, and the question is asked as to: whether... e 
a exchange lease an. be issued’ for the acreage outside the: 1-mile | 


ae limit. . It should first be observed, however, that the above. computa- ea 


tion is. based on a line drawn as an arc with its radius stemming from. 


“a point on the boundary of the Reserve. The: Department, however,. ce 
-.s does not ascertain the 1-mile limit in- that. way: “Because: any ‘areas: % 
. a outside the 1-mile limit which. may be leased are leased. on ‘the basis Of 
as ‘Tegal subdivisions, the 1-mile limit i 1s also. computed accordingly. | On 
' that basis, all of the Jands covered by the present lease of the Gibson 


Oil. Company are: within the I-mile limit and only. 40. acres of thes 


oo lands: covered by the present Transport Oil. Company. lease Ge @.; the.) i 


a NEY, NEY. Sec. 26, T.'30S., R. 24 E., M. D.M., , California) . are ‘outs : 


Gn : . side this limit.’ ‘Sinice the Department’s dedision of February 28, 1942, - | 
with respect. to the application of the. ‘Transport: Oil Gompany, had Ce 
oe been. based. on the assumption that, all the. Jands were. > within the Lunile ae 


se a Oil Osinpasiy an. 1 opportunity to te to tha. Osmmiucioner of the ee 
oo General Land Office an- application for an. exchange lease. as to that. | 

me aka tract, with. the remaining acreage. being. left under its present lease. ee : 
Bf * SSueh application. should be accompanied by. whatever: evidence may * 
.. be-available on the question as to whether drilling on that tract would. - 
. ve  pesult-in drainage ofthe Naval Petroleum Reserve. No’ exchange lease as, 
-°..,.° will be awarded on such an application unless all the facts and ciréum-. - 
- stances with respect to the lands and the leases, after full study thereof, ee 


Warrant such. action. oo 
-.'Fhe- motions are. fied: exoape: to the ie ‘of the selina: eee 


: 8 of f the decision. with: ae to ‘the Transport Oil Company. | 


8 0. Ordered. 


Pe a 3 _ oe ts 


4 ‘CHANNON COMPANY 


- Decided. Mu arch: 24, 1948 


AGKE. 


_ Burnew, First Assistant Secretary: 


On March 20, 1940, the Bureau: of Reclamiation: énitered into é a con- a ee 


ee CHANNON, COMPANY. cs = : — Geren) eresmrats 


Eat A’ ‘contract for: ‘the: furnishing of Brass screws: shaving ¢ Q walué’ op giz, 26 Bibbs oo ee 

¥ vided - for: the. assessment. of liquidated damages. at. the: rate of $5. per day. | e28.ee 

ed aertor delay’ in: performance.: The: contracting. Officer. assessed. liquidated dam-. eh s 

or ages, in ‘the amount: of. $45 for. nine. days’ delay” in making, delivery. Held Th oe 

a he that: the liquidated damages stipulated ‘pore. no reasonable: relation to. the: 0) eg 

en obable actual. damages and that. the damages ee therefore: should be- er eke 
oes ‘Citing. ie Comp, Gen: 844. te 2 ple tates eee 


- tract, “with the H.. Chainon: ‘Company, of. Chicago, Illinois, for the 


“purchase of. certain. round. head brass machine screws. The. contract oe 


provided. that. thé screws. were to 6 shipped within 10 calendar: days Fe A 
‘after. receipt: of the. notice of the. award and for the- ‘assessment, Or te 


liquidated: damages. at the rate of $5 per. day: ‘for ‘failure to ‘ship within = : 


the stipulated. time. The: notice: of award was sent to the. contractor. . 


by letter dated. March 20, 1940; which it: is assumed, allowing for the : 


“usual period: required for ‘tnail delivery, was. received: on “March 235 


> thus establishing the. shipment. date as. April a. Shipment: was. not - - eo e 


" taade until April 11, as. evidenced: by the Government bill of f lading, a 
. delay of 9 days: amounting to $45. . se 


The contracting officer advised thie’ aouitactor. “ot thie: asbosanient. oh : 
~ Tiquidated damages-on: May 24. ‘This-Wwas protested, following which ane 
the: ‘contracting. officer issued findings of fact dated July 10, sétting. 
out. the. above facts and affirming the imposition’ of Tiquidated dam- - 


“Ages. From. this finding: the contractor appealed... The contracting A 
officer: later: attempted. to’ secure ‘further. information. from: the cone 
_ tractor: on the basis. of. which he expected to issue supplemental find-: he aes 
ings. “However, no response was made to various inquiries and the case. ee eae 


ds therefore considered on the basis. of the present. record: 


While. both. the contractor. and. the contracting officer. disse vari- - as 
ous considerations i jn connection with the assessment of these: ‘damages, 
a would appear that the principal and only necessary question. for 
* determination. is whether the: liquidated damage provision is en- en ae 
- forceable i in this particular case, The. invitation to bid on this con. 
“tract contained: seven. separate | schedules, each calling. for different Pe aes 
types of hardware. ‘This contractor submitted bids. on each: schedule: >| 
_, but was given an award. only on Schedule No. 7, which called foritems.°. = 
totaling. $17.26. ‘The liquidated damage . clause, providing | for ‘the “6 602 
"assessment of 95. per, day. for r delay 3 in A ebipmientt; was: contained 4 in n the. aa 


age os pagans 


hin Be ee DECISIONS OF THE DEPARTMENT: or. THE. INTERIOR TLD. 


- met eas 


7 


ae 


; “ dnyitation: to ad Shih later Beeaite : a. cpa of ie. Cae Ths isa. 
7 ° gicheral: provision applying. to all or any of the schedules which might 


a be included in any contract. with any bidder to whom award was made. _ = ; - 


oe - Thus, had this contractor been the successful bidder on all: schedules, 


ras ae 


ee the liquidated damage rate would have. been - the same as that. now » 


~ + applied to the one schedule. ‘ This is strong evidence that such provi- . as 
- gion bears no reasonable relation to the probable actual damage tobe sj 
eo oe expected i in the event of default. Certainly the failure to deliver the . oe * 
~~: Ftems on one. schedule. could ‘not hhave ‘the same significance to the — 
fo .. Government as a complete. breach on all schedules. And, aside from 

” ~ this, the provision. for the. daily assessment. of $5. liquidated damages, — 


ce BS against. a contract calling for supplies totaling only. $17. 26, appears: - 
_ unjust. and unreasonable on-its face, especially i in the absence of. any 
Le evidence indicating a great, urgency for immediate delivery. | 
emer Wi: Comptroller, General, iM a decision dated October 7, 1936. (6 
: Comp. Gen. 344), discusses an. analogous situation where the Veterans’ - 
Administration had entered into'a contract for the purchase of cer-" 
- tain glass tubes i inthe total amount of $105, complete delivery. of which 
was delayed. for 80 days. Here the invitation to bid contained. two. 
schedules, the particular: contractor being successful on one schedule. 
only, and the liquidated ' damage. clause provided for the assessment: 
2 Of damages 1 in the amount of. $10 per: day, whether one or both sched- 
. ales were awarded to the. same. bidder. On.-this basis damages. were . 
” imposed totaling $800, or: nearly eight times the value of the entire © 
_ contract. The Comptroller. General. held that the. liquidated damage. 
provision. was not valid. and enforceable. “The following, quotation: = 
ss from: his decision are pertinent: See | Bade 


Obvidusly, suek., a proposition; withoutr more; seems. $ repugnant, to. all. sense 2 of, 


e ; 7 right: and: justice, and it is clear. from: the decided cases. that such. a provision. | rat 
cannot legally be: sustained where the cir cumstances warrant. the conclusion that — 


ee. at the time the’ contract. was made the stipulated liquidated damages did not, 


_ re bear some reasonable relation to: the. prepenle. actual damages to be emis : es oe 


trom a. default: ee Oe a oy os 


Ce ee _ Obviously > such a provision | in “such. a contract could aoe have. been Se 
paged” on any calculated ‘reasonable relation: to - the: probable. damages. which oe 
_ thight follow. a breach, and négatives “any notion that the parties really meant. Pas ae 
to. provide a measure ‘of compensation”—that, As, “tO. treat the sum 1 named as ah Selig 


- estimated and ascertained damages.’ is c z & ve 


em & "However, ‘the orm of. stipulation. ‘used: in the contract, peing: without: : eee 


ae oS any: reasonable relation to the probable damages to be anticipated for a default, .. — 


“has” operated. to leave the Government without any. right .to ASSESS. liquidated rs 


damages, which such delay may have caused. 


damages for the delay’ involved - ‘and without. ‘compensation. £ for the- os aoe 


Tt ‘does not appear: that. the contract: under: ésnsidoeation 3 is. nie Ee = 
~ tinguishable from the above case. The ‘imposition of liquidated dam-— ee 
eer for slay: at the: rate, of 8 per cee on an order p,totaling only. a” 


a5% SS Se ety t 
teat 


M arch 26, 1942 


80 » Ordered. 


UNITED ) STATES 1 Yv. _ BARNGROVER Er vine ca : oe oe 


- (ON REHEARING) _ | 
"Decided Maren. 26, 5 1948 | 


a : Miwerad, Lanp—Dusuer Cray—Srem 


Placer mining locations were made for desert: clay within ¢ an: area: 5 subsequently 
: = withdrawn. for’ use as a bombing ahd. gunnery range. Held, that. land con- - 


2 a taining cay or. silt deposits suitable: for use as. rotary mud. ‘which. can ‘be- 


: : extracted, ‘removed and: marketed: vat. a profit: is. mineral land subject to loca-\ es ie a: 


ct tion. and entry under the placer mining laws: 


! | Menpewnant, Acting Assistant Secretary, pe 


ue PE a UNITED ‘STATES. v. ‘BARNGROVER: ar AL. | SRS ao 


ed $172 26 ‘fori © common: tet of hardware ‘would: seem £0. bear's no ) reason- oe ot 
-*-. vable relation to. the probable: actual. damage which. might. result. from... 005 oot 
7 (default ¢ on the: part of the contractor. It follows that such’ provision Co eae 
“inthis contract. is not enforceable. I therefore find that: the e Tigqaidated e : ak S 

| © damages imposed should pe remitted, ce ee ae 


This is a. motion for rehear’ ing ofa aceon “by the Commissioner of ae 


ae the General Land. Office. of December 24, 1941, which decision was ap- 
“proved by the Assistant Seerétary of the Interior and which. held’. 
“valid certain. placer mining locations within: the area. withdrawn. for. 
- the use. of the “War — for the Muroe Bombing and haber pas 


Range. 


- The regional field. examiner, “Regisn 1 “ha et ie motion for: re- 


hearing upon eight specific allegations of error: in | the Commissioner’ Ss 
decision, as follows:- ee : Sid tee ey we eee 

4. In finding that, the, silt'c on n theese claims is recognized as: a a mineral 
ay the. standard authorities. . | 


2 In finding that’ the silt: on certain of these dlaims renders the : a x 


and valuable on account thereof. 


es finding that the deposit of silt possesses: economic vais in nthe, — 


ae and sciences; ‘that. the deposit contains exceptional qualities and. ao * 


characteristics giving it special value; and that the. dept is + found ee ae 


in commercial quantity and i 1s: marketed at a. profit, 
4, In finding that the land is mineral in character. 


as In. finding that valid discoveries: have been, made co certain. Ligne A 


4 ai we 


“these claims. - 


~6. In holding that t the Government failed t 34 rove e the changes. . oS a . 


1 In affirming the decision of the Register. 
8. In dismissing the adverse proceedings, - 
~The allegations. of error will be considered in order. 


1. As I read the decision of the Commissioner, He: did nut, find, nor | ee 


a did the i issue ® presented tequire him to find, ‘that standard oe ve 


= oe BBE "DECISIONS or. THE: ‘DEPARTMENT OF: THE INTERIOR foie 1b moa 


: few 


a oguthories reconaieed the “Silt? or “olay” 3 in question 9 asa ‘mineral. ee 
a ae “The Commissioner: cited. and: relied: upon. Layman ve Ellis, 52 L. D. 4 ee 
ae ae (1929), as the principal authority for his decision.. The Layman case oe 
.. -. “expressly repudiates the doctrine that a substance must. have a definite”. 7 
“08. chemical, composition | and be. recognized by. standard scientific Et Ces 
oss thorities ‘as a mineral, before it is ‘subject, to, location as a valuable cae 
a “> sanineral’ deposit, under the: mining laws. It was. pointed’ out. in. that. Ce 
“=... ease. that. various -heterogeneous combinations of. minerals, including wee 
oy _ guano, granite, ‘sandstone and certain: clays, had. been hela. to. be sub-) 
ee ject to location under the mining laws. And it-was held i in the Laz yman ~~ 
case that gravel ‘deposits which can be extracted, ‘removed and mar-"..1) 


" ketéd: at a profit are locatable, under the mining laws notwithstanding oe os 


os a 2 ‘the fact. that gravel. is-not always composed of the same mineral’sub- . . 


os stance and i isnot ‘therefore subject to a strict. mineralogical classifica-. 


oes “tion! based. on: definite chemical composition.. Consequently under the oa | oe 


| 7 tule 3 in the Layman case and: also ‘under court decisions it appears that. . | 
“any substance found in nature, having sufticient’ value, separated from. 


: its situs.as part of the earth, to be mined, quarried, or dug : for its own. 


o ’ ~ sake: or its own specific: uses is: locatable and. enter able under. the - | a 
Ger mining ‘laws. Of. ‘Hendler v. ‘Lehigh Valley R. Co., 209 Pa. 258,58 


Atl, 486, 487. In-other words, the test as to whether a substance such’ : 


as. the silt’ or clay here in question will be regarded as a mineral under : 


_ the’mining laws depends on its marketability; or, as it is sometimes. Pane 


expressed; on its: positive commercial value. ‘Since’ the evidence was 
~~ “not controverted that the deposit j in question was being. marketed at. ao 
profit, it: would appear ‘that it is s clearly. pubjgct to location and entry Cee 


7 , 


under the mining laws... oo. Be a ee a 
2. Jt would seem to be pee that: ‘desert. fande which’ hae no svelue 


. - ron agriculture are rendered more valuable by reason of. the fact that: : — 
ee they contain marketable deposits of silt or clay. This would appear. ees 
| “to be true even when the: deposit. can have but a very limited valuein: 


hace place because similar. deposits are found elsewhere in such abundance. . | 


| ‘a ie that they will’ supply any. foreseeable. demand for thousands of years. a. 


8. The deposit i in: guestion constitutes: one of the’ better, if not the ee 


— beat , grade of rotary mud used ‘in the oil fields of Southern California. ©. 
ee The: ‘overwhelming | preponderance of: the evidence Was to: the effect. : 
eis | that desert clays or muds, including the deposit i in ‘question, did possess. . 
oe exceptional qualities and characteristics giving them special value for: | re | 
_ use in the drilling of oil wells‘and that there was a demand for such 3, 

eee muds and that the deposit: in ‘question, could be. marketed at a profit. oh 
ory “That this. deposit has no > other use in the: arts and ‘sciences | 1s: im- gs 


! a ‘material. a | tes 
a oy asd containing : a Fapeout suiteblé ae rotary nate which 2 can be. ae 


ee extracted, removed and. marketed at.a.profit-is mineral land d subject SS 


Ma arch 27, I oye 


a io locsition: oe entry, ander the placer . mining lases ‘whether the ie des aoe 


ne : ~ posit, be regarded bys scientists. as ss clay, rock, or merely a heterogeneous eae ce 
= silt. oe | | Coe ee. 
ee TA the light. of hie answers. to ‘the allevations of: error e WeretSfore ee 
a mada, it. follows that valid. mineral-.discoveries | have. been made: on. on 
oo certain. of these. claims. The argument. that the value of the. ‘deposit: -” = 
“in question arose. from the fact that Britton rionopolized. the clay i 
“the Muroe area and employed better: transportation means. and. selling 3°57" 
an ~ technique than. his. competitors, is not: persuasive. ‘The record. shows - oy 


- that Britton did not. haye a monopoly on: desert clays and. that the. 2s, 


- "material in question sold in a rather wide market area in competition ee 


is with other desert materials and slough mud. It-seems. very doubtful 2 


a0 - : the claims: specified. . 


= ‘that the purchasers of. rotary. mud are a gullible, class, easily pete 


: _suaded by. seller’s puff. They are experts. in the use of: this product: : a 
and mistakes: made in the use of wrong. materials are exceedingly ee 


- 7 costly. It seems highly probable, therefore, that a rotary mud: would pa ac. 


e have to. have. an intrinsic value of its own in order to be sold-in a com~ ee ” - 
= | petitive, market j in the. oil drilling areas of Southern California. ee 
‘6. There was no error. in holding: that the ¢ Government: failed to es. 


. : prove the adverse charges. | 


re, a There } was. no error in » affining the , decision of the register as. ae 
ie es modified, . PES Boe : fe 7 7 ee 
Bes ‘There was no error in dismissing the adverse proceedings as sto ee 


"Accordingly the motion mn for reheating i is ‘ pte 


THE ‘MACLEOD COMPANY 


ae ae a EN — | “ Devided March 2%, 94a 


c Conmirs—Dancaens—Liquipans>—Deuvenr ‘PROVISION. 


’ Relief from ‘payment ‘of. liquidated. damages: assessed. for: ‘delay in delivery BF . ae: 
“may be granted where, contract’ provisions permit finding as excusable there-. Saree 
.., under delays caused: by required filling of Goyernment. national: defense: 

Coe, es orders, and. ‘where needed. materials cannot be. procured. in. ‘the open market, Ae — | 
oie ‘CoNTRacrs—Damaces—Lrquiarep—SreMmnr.. rae ee a ees wae oe 
ee damages:are. properly assessable for delays occurring Shelecnt ae ot 
‘time of. delivery to an. intermediate agent for subsequent: delivery to a ‘shipper Agr ae 
and ’the time of actual’“movement from the shipping point,.. such intermediate ag ae 


action: not. constituting “shipment.” as a oe 


> Deupsny, U nder Scoretary: 





“On February. 21, 1941; “Tavitation tor Bids No. C38, 207A was s bak ae 


mf issued by the Borsa’ of "Réclaination: for furnishing: a: cleaning La 


ae ss chine and a tei under Schedules 1 oes 1 and. 2, smesubatirely for rhb 


oe B36 DECISIONS OF THE. DEPARTMENT OF THE INTERIOR (sth D. ee 


ae 2. Colca. Basin peviect ‘Washington. ‘The invitation: tor bids pie 
Se se vided for liquidated damages at the rate of $10. per day,. per schedule, ca 
owe for failure to make shipment within 20 calendar days after. the date of ~~ 
_-- . peesipt bythe bidder of notice of award of the contract, or withintthe — ~ 
Pa period ¢ of time specified, by.t the bidder if greater than the: said nurhber mo 


“The Macleod: ape 4 in. its bia: Saicd Mav - 1941, aks to By 2 


> nek . make délivery. of the equipment under each. schedule: f.0.b. carsat 
- «Almira, Washington. This bid being the lowest as to price, equalizing ~~ 
-/ ><" “elements considered, the bidder was notified of the award of the con- 
..'. tract by letter’ dated March 28, 1941, which letter was received by- the 
- | eontractor’on April 3, 1941, chus: establishing the shipping date under eS 
en the contract as April 98, 1941, for each schedule. : 


, I. 


In reply. to inquiries as to hen. shipment would be shade ds ¢ con- a Ss 


oe . ae stated on: May ‘17, and again on June 21, 1941; that it was. ee - 


“having difficulty in obtaining long-life nozzles for the miachitie under — 


a "'Sehedule No. 1, and the air motor for- the’ separator under Schedule a 


ve No. 2. On June 80, 1941, the contractor: advised that complete: ship-'~ eG 


“ment was made on June 30, 1941, and that the delay had been caused by - 


aes ; national defense orders ee inability to. obtain ‘required materials. 


The contracting. officer, by. letter dated J uly 22, 1941, advised the | 


a contractor that liquidated damages for delay in shipment necessarily 


. » would have to be assessed under the terms of the contract, unless the _ 

- ' delay.could be established-as directly attributable to a cause of delay. - 
.° specified in‘ the contract as excusable. By letter of July 24, 1941, the ©. 
“contractor explained that it had. been“ ‘submerged” with orders, about ees 

90 percent of which.were for national defense work, and the maj jority. 
-»« of which carried priority ratings. On October 18, 1941, thecontracting 

_. officer requested an affidavit showing’ the extent. of delay. on account of = |: 
~- orders carrying preference ratings, and on November 12, 1941, the con- 


oo - tractor furnished a sworn :statement-of the national ‘defense: orders iv eo 
2) pon which it was working, together with their priority: numbers and ears 


be ave other identifying information. | eo. 
| ‘The: case Now comes before Ae Department, pursuant to the ae eS. 


See tor’ s appeal, represented by letters of J: anuary 10, 16 and 26, 1942, pro- as 
oe testing the assessment, under the terms of the conte act, ‘of liquidated 
_. . damages in the amount of $80, representing a delay of 8 calendar. days... oe? 
oy in making shipment. after June 30, 1941. The contractor outlines the . © 
cy difficulties experienced. by. it in ‘the: general conduct ofits business. be-* 
os “~~ cause of conditions due to the present national emergency, and. suggests ee 
_-. -. -that for those reasons and because of the fact that the materials were | 
“obtained at.a lesser cost than would have been possible. 30 days later, pe. 
the assessment for the 8 days’ delay in. shipment after June 30,1941,as 


© 7 aie as. that 4 for the ‘ Petiod ieee 23 ne, J une 30, 1941, should be F oe 


oe 
fe SE sie 


aie ii. | 





aoe “March a7, , 1952 


The eae chen in his. findings dated. J anwary 6, 1949, con - | fee 
eluded that the contractor was delayed 1 in the performance of its ‘cons. oe . 


tract for a period of 68 days. on each. schedule, or. from April 293, 
1941 through June 30, 1941, on account of Government national defanse - 
orders and. inability. to obtain the required materials, which’ ‘were not 
~ procurable: in the open ‘market. ° Relief from payment of: liquidated 


| - damages i 1S permitted for. the causes of delay. specified i in the. contract 
as excusable. See 15. Comp. Gen. 313. It. appears from the. ciroume ee 


~ stances of the: present, case that the delay through June 30, 1941,.was . 
~ due.to work which had to be performed i in connection with the alional 
~ defense program,. and therefore, i 1s, of the character excused: aby, the: 
“contract. provisions. 7A a a tees ge a | 


The record. asolesed. ‘that the miatarials. ‘were. umned over. oF ‘the 


“National: Carloading Company on June 30, 1941, but. that. they’ were: 
not: moved from: the shipping point until J uly 2, 1941, thereby i incur- 
ring a delay” of: two. days prior to: shipment, i which. liquidated: 
damages were: “properly. assessable under the: terms of the contract. 
_ See the opinions of the Comptroller. General in Maremont Automotive . 
| Products, Ine., 16 Comp.. Gen. 918, and. Grinnell pC papa of the 
| Pacifi o1 Cony: Gen. V6 (1942). | 

In ‘view of the foregoing, if find that ihe i delay 6 of 68 dais aes a. 
the present, national emergency: is excusable. vunder. the. contract. pro- 
“visions. I find. further that. there was.a- delay of 2 days i in making™ / 
shipment, from J une 30 to J uly 9, 1941, for which liquidated. damages’ ~ 


| should be. ‘assessed under the terms | of! ‘the. contract, and that. the - . 
- Tiquidated damages ; in the amount of $60, oe 6 calendar read ee os | 
“delay. In excess s thereof, should be remitted, ae ee iar 


-NEDGUS CORPORATION: S - - eee ; oe - i oe 


Opinion, Maren 27, 1942 | 


Charms: AGuner Uxrrep. Seatos—Proveure Daveaee—Nesniconce—Avarannimry a aes De. 


OF. APPROPRIATIONS. . 


A el aim: for damage ti: pr rivately. owned 1 property. destroyed By. fire e through ane. 


~ omegligence- of: employees of the Bureaw ‘of. ‘Reclamation’ may not be. paid.” 


' : ae directly. under: an appropriation act’ provision. for. the payment of damages. 
ae dg: EO: a property. * “*" by -reason of. the. operations, of the United - 
~ ee he ‘States. ees in. the-wutvey, construction, operation, or: maintenance of he 

ee irrigation. ‘works, 7. - since: such. provisions: have: been uniformly construed: ‘as Ea os 

| not: extending to claims. arising. from negligent. acts. ._The claim may: ae oe 
eee ean allowed and certified to Congress for. payment, chowever, under the act of. ee a) 

- - + ‘December 28, 1922 (42 Stat. 1066, 31 U.:8; C: sec. 215), .which expressly. “9 
a nee izes such action. on. claims founded ‘in: negligence 0 of the Government, a ce a : 





a 


Sapte BBR "DECISIONS | oF THE DEPARTMENT. or THE INTERIOR: “ett. EBS 


= “Ea Grama, ‘Assistant Solicitor: st - Ra Ng Bog he eae 
N edgus Corporation, of Beverly: Hills, California, ae filed a, eaten 


i a ae the amount of $1, 881.55. against: the United States for compensation ane . 
ao’ > for. the’ loss ofa part of. its flax cr op in Yuma’ county, Arizona, as the: 332. 
«result of a fire started: ‘by: employees of.the Bureau of Reclamation. — - 
oe Le. claim i is submitted for consideration under.the Appropriation Act — oe 
2s Tor the year ending June 30, 1942 (55 Stat. 303, 831); with the request Se 
“0 that in the event recovery is denied under. this act, it be considered in’. 
+“ the reduced: amount of $1, 000, under the act’ of December. 28, 1828 ee 


(a9 Stat. 1066, 31 U. S. C. sec. ‘215). AO ee 
eee The facts are not in dispute: On the on, of July. 12, “1944; oT, 
vn two. Bureau. of Reclamation employees were engaged i in burning ‘weeds | 


oe Lot the United States. 


. along the: Graham. Lateral of the Yuma irrigation project, In a 
as county, | Arizona... The. weeds had-been cut on July 10, and the dry 2... 
grass and weeds over a: strip of about 10 feet between: the banks of the... - 


ie lateral and the flax field were burned at that. time. CAE the point where. ae 
. - the fire moved into’ the: flax field: the. lateral. is: some. 40 feet. distant. ns a 
The evidence indicates that the plant g growth over this area was. dry, S 


the humidity having been extremely low for a. week. prior to the fire. 


In explaining -how the fire spread to the flax field, the Government — 


Ze maps Compton. and. Smith, In their Jet) letter of J ort 12, state: ee 


In régards to the fire of the 12th. . 


ae Mr. Smith and: r started the fire in ne east: end of the Graham 1 Lateral about 7 fate 
oer 00. o’elock.. : nee 


~The wind tien “qnangéd and came ‘out of the north. irregular Hop's a ine: 


a : The wind " was $ from the south ahout 24 mi. per hr. until we haa fired 1 about 200 aa 
: yards. : ois ee 


earn , There’ was. some ‘wild: asparagus on: the ‘out edge of the. canal bank and the BS : 
ee? war flame. from the canal. cought: the: asparagus’ which set the’ flax field, rows: 
the sparks about 25. or 30. ft. | : 


Considering the dry. weather prevailing: at. ‘thie. dime of the vr ‘tha 


| : ‘close proximity. of the flax field to the original fire, the highly in=:.-* eo 


_ flammable nature of ripe gr ain, ‘and other factors. indicated ‘above, it. : = 


> appears, regardless of the precautions taken, that the Government.was .. | 2 
ae ~sRegligent 3 in conducting its burning operations under such conditions. :.- 


ee The: Appropriation Act for the year ending June 30, 1942, sup, oe 
ee ‘contains the following provision. relating to claims: aoe are 


‘The following sums are appropriated 0 out of the special fund. in. the 6 Treaty : 


OS ES Pe emo ty gg SE om ‘ae ee re 


hee ros ss cS ‘payment of ‘damages canted” to: the. owners of jands’ or. ecother:- ee 


cae ae privat property of any kind. by reason of. the operations. of the United States,’ | ce 


hee — cits officers. or employees, in ‘the survey, cates: operation, or. maintenance | 
es a of irrigation works ;: ae a :, 


_ The. Comptroller . General. on + Abeist ‘By 1933, ‘in 1 the case. ers Kon 


| os ow Wade — B14), had before him for consideration : an almost iden | 


AE OS: oe : “GEORGE We ‘CONDON: COMPANY eee mn PRE ee 


- Aprit 2, a 942 


oe Allowance of the a ‘tinder tia’ statute i is a bheretdre in order. ae we ges 
oe 6: appears that some 18° acres of flax were destroyed: - “Although - ee 
ae there j is some ‘difference: of opinion. as to the probable. yield per acre, ae - ar 
“os the evidence fairly indicates. a total yield of approximately | 524 bushels. oe 
ae et further. appears: that: the fair market value of the grain lost. was. ee 
$1,906, per bushel, making a total loss ‘to the. claimant of $998. 74, Ac-. ae 
oe cordingly, the. dain should be allowed: and. certified to the Congress ae 
-. in the amount: of $998.74, contingent upon the —— indication ee 
— . of its willingness t to accept the reduced, amount eo Cee ar ee oe 


~Approrat (ee 
J oHN J. ‘Dine: 
og nder on Soretary. 





| GEORGE W. ‘CONDON COMPANY 
| Decided Aprit @, 1942 < 


. AMOUNTS. BY» CONTRACTING Oxricer—Untr ‘PRICES. 


| |The. contracting officer ‘under a contract for the construction of a. dam. amen t eee 
ie “excavation: stopped at a point: sooner than ‘allegedly anticipated ‘by the. con- toe oe 
. — tractor-in making its bid, and additional compensation is -claimedon’ the’ ...° © 
| oo ground’ that the bid. thereby was. thrown’ ‘out of balance. eld, (1). that. the . os : ; 
lo deerease-in the: amount of excavation by the contracting officer did not con- a aoe 
= : stitute:a change in. the specifications calling for an: spalostinent 1 under either. ye 





‘598212 —45— aa a Bt Sener 


$ 


ae «teal p provision | in. the: Bareati of Reclamation Appropriation ket ne . ee 
the 3 year. ending June 30, 1932' (47 Stat. 114). Also, on July 6, 1933, in ee 
~~” the-ease of C. J. ast (A-45268), the Comptroller. General considéred eee 
“>. the application of a similar statute, the act of February 20, 1929. (45 = 
Mo Bae Stat. 1252), relating to claims arising out of Indian seiiaae Pro} jects. Soe 


See ptisinge out: of nadligence’ of. the: Government This opinion ‘was. 8. con-° ae 
firmed by the Attorney General in an opinion. ‘to this Department, ee a 
2° dated: April, 18, 1940, involving the claim of J oseph. Micka, Fr. aa 
In. view of: the clear expressions of the. Comptroller Gitiezal. ‘ead’ pes 
ae the. Attorney: General, and: ‘considering the factual situation in this’. * ~ 
ease, it is my opinion that the claim: cannot be allowed under the a 
ee. _ Appropriation Act of 1942, supra. ; ee a, ao ee 
oe - However, the act of 1992, supra, speritically coe the ee fe gee oy 
the Lee, claims: grounded upon he Government’s negligence. Recovery... 
under: this: act. is limited to $1,000, The claimant requests that if...) 
>: recovery ‘is not. otherwise. allowable, ‘the claim be given consideration i 
—. . under this act in the reduced xniotint: of $1, 000. ‘As stated, it appears ee 
[ae evident that the Government failed to exercise ‘proper: care. In : con- ca oo 


oe “¢ Conraacrs—Cranaxs IN -Prans AND. ‘Sracuicaitons-MercicaTes OF “Anobiet oF’ ee a 
EXCAVATION FOR PURPOSE OF: COMPARING Bips Onty—Increase OR DECREASE DN eee 


a 540 “DECISIONS OF THE DEPARTMENT OF THE INTERIOR (STL. De 


Ce Avtide: 3 of the. contract, ‘which ‘covered actual changes in “the. plans ‘or. 


“". specifications, or under: Article 4, which covered’ changes: in. ‘subsurface. 


a ‘conditions encounteréd.or discovered. during: the. course: of the work, (2): that: 


ee thé co ntracting officer acted properly under the: contract | ‘in. ‘terminating’ 


tere “excavation when, in: his. opinion, a. suitable foundation. had been reached, 


| wey (3) that ‘the. estimate. ‘of the amount of excavation. was” not an. actionable. 7 
a Pee representation or guarantee, but was for the: purpose: of comparing bids only,’ | - ! 


2. ‘and that the contractor was charged’ with. the, responsibility’ of: confirming 


a 


@ foo estimates by an examination ‘of all available: data and material: furnished ‘to; 
of ait by. the Government, together with an examination: of the locus, and: (4). that oe 
“regardless “of: ‘increase’. Or: decrease. in. the’ amount: of. excavation, Payment. 


a should be made. at the unit bid price. 


o : -Burew, First A ssistant Seoretary:. 


“On February 15, 1937, the United Sate ee inte: a en with: 


a Cae W. Condon; Company | for the construction’ of Boca. Dam; 
Pha Truckee Storage. Project; Nevada-California, under items. 1 to 55, 
oe inclusive,. of the Schedule of Specifications No..696. | 


‘Work under the contract was. completed and sonspidd ee ae. 


28, 1939. The original. contract price was in the amount. of $729,435. 
i; arid: under final. voucher No. D-10401, dated: November 1, 1939, ‘which; 


showed gross contract: earnings in the amount of $596, 265. 98. provision . 


was made for final payment in the amount of $46,092. 62. Payment; 


in the latter amount was made: by the disbursing officer. on. November. 


28, 1939, upon a-final release executed by the. contractor. on November | 
18, 1939, which noted. the following exception: ; etek SS 


, \ 


ee 


es Approximately: thir ty-five thousand, ‘dollars ($35 000) additional adjustment pays 


” ment of item 3. as. requested in letter dated Soe nner, 2; 1989, and which will be: 
supplemented by a statement. of, claim. . ee com ces oe 


The contractor’ S ‘claim i is for: an. ‘slik of compensation ahdar 


er an No. 3 of the schedule of bids. Its bid, , upon an estimated quantity. 
ae 160 000 cubic yards: of excavation: and stripping for embankment, 
was at a unit price of 40 cents per. cubic yard. The contractor contends 
that the final quantity of excavation, determined by the contracting 


| : : ; officer to be necessary under item No. 3 differed s SO materially from that — | 
2 indicated by the plans. and Specifications « as to constitute a. change i In ” : | 


- the entire contract;that the foundation. materials differed materially... 
Cae from those. indicated by the plans and test boritigs; that there were. 
. | material: changes i in the design and construction of the dam; and. thats ‘ 

J for’ these reasons the: ‘contracting officer should. have made: an adjusts ie 
ee --thent of the unit: price as to item No. 3. of the schedule. ‘The contract: ° 
. eontained the usual provision for increases or ‘decreases in quantities 
fae 4 without change in the unit price and i 1s set, forth i in n Paragraph & 5 o the i F oe ae 
oe oe penn tee ee er ee ee ee Le 

| Be Quantities. ‘and naib. prices. The ‘quantities * noted: in the schedules: are ap 


Sooo proximations for-comparing bids, and no claim shall bé made against the Govern. 
: os ment for excess or” “deficiency therein, actual or: relative. Payment’: at the prices — 


Say 





“Aprit 2. 1948 oa 


oy compliance, with the contract, unless otherwise specifically. provided.:, 


With. respect to the amount, character. and. extent. of éxcayation and = 7 ; _ ee 
stripping, which would be required under item No. 3, Paragraph 4 40 . a So 


of the specifications: provided: 


om ~ 


“40. ‘Stripping for embankment: ithe. enue area to: be ecuvied: by ‘the: dam, — ae 
“or ‘such portions. thereof as. may. be: directed by. the contr acting officer, including Cae 7 
the’ areas over. toe-drain and cut-off. trenches, shall pe stripped’ or: excavated: to. ae eS 
“. @ sufficient depth. to remove all materials not suitable for the foundation, as 9 00) 


- deterinined py. the contracting officer. A portion. of the foundation. of. the. river” 


bottom: upstream’ froin the axis, of the dam shall be stripped: to rock where show | ~ o oe 
“on the drawings or directed. by the eontr aeting officer. - - The. unsuitable materials: oe 
‘to, be removed. shall include. top. soil, all. rubbish, vegetable: matter of every kind,“ see we 


“ 3 


agreed. upon. “will be’ in. full for the completed work and will | cover “materials, — af : 
_ supplies, labor, tools, machinery, and all other expenditures incident to satisfac: oe eee 


“roots, and all other perishable or. objectionablé. materials which. might interfere: ‘ 


= with the bonding of the embankment with the foundation: ‘or the proper ‘compacting: : = my 
ea i the materials in. the embankment or: which may be otherwise: objectionable: | 


‘If any of the materials required to be: stripped. from the upstream. portion’ of the 
foundation for the. dam: are suitable; as deter mined | by. the contracting officer for 


use. in the earth-fill por tion of the embankment such. materials shall be excayateé. . : | 
separately fr om the unsuitable materials and shall be. placed to: form: the. bottons. -o 
_of the downstr eam por tion: of: the: earth fill, as: directed. ‘Or appr oved. by the con- at 


“ tracting officer, and mixing. of the. suitable ‘and. unsuitable. materials. will. not be. 


per mitted. - AU stripped materials shall be. disposed of as provided. in par agraph ce 
LBS Measurement, for. payment,’ of. stripping: for embankment will. ‘be: made : in 


~excayation only. and to the neat lines as staked out: or. otherwise established by 


the’ contracting officer. ° Payment for excavation, common, ‘stripping for embank-. 

e “ment will. be. made at the unit price. per cubic yard pid therefor in. the ‘schedule, sg ; 

oe which. unit price shall include the cost of all work provided for in this paragraph: ree) Ore 

_ As pointed out in. paragraph 11 of the contracting officer’ S findings, the. BON 
drawings did not indicate that the stripping excavation would be 
carried to any fixed depth. andthe specifications specifically provide forte = 
the excavation. only of such material as. might be unsuitable for the. 9° 
i eandacea: and clearly. provided that: the: contracting’ officer should. : 
determine when all sich unsuitable material had been. removed anda 00 ro 

- suitable foundation. reached. It does not. appear, ‘nor-is it contended =. 
by: the contractor, that the excavation was: s stopped before such.a a, suit~ ae oe 


_ able foundation. was reached: 


The only possible basis. “upon. which the. contractor could astabliahs a 
oe its claim for an adjustment of item.No. 3 would: appear to. turn upon) 

a whether the decrease in ‘the. amount of excavation ordered by the cons 8 
~-tracting officer constituted ‘such a radical. change in. the contract. BB 100 oe 
~ bring about a situation which.could not haye been contemplated. by the: ts 
ola at the time of the submission of bids or the execution of the ~.° > 
contract. As stated in paragraph 5, swpra, the quantities: noted. Ine 6s 
~ the ‘schedules are merely approximations for comparing ‘bids. Phe 
_ estimated quantifies upon. ‘which, bids are sought. and which : are cons ae as ie 


res BAD DECISIONS OF THE DEPARTMENT OF THE INTERIOR (ott. EB 


aan 2 Maar? 
bee TE Se 


ay 


on : tained i in che Te formeven furnished to bidders by the Govehient must “ : 
a . | Be. reconciled. with the geological conditions as ‘indicated. by the: records. -. 
Co ee OF test’ pits. and borings, with the appropriate specifications. of the. con- as 
-- tract, and having in mind the scope of operations as indicated ‘by the. ©. 


: plans and drawings and the usual conditions inherent.in.and generally ee 


_. » encountered in this type of construction. . The contract provided: with. 
ke respect. to. test: pits, a and geological conditions, 1 in paragraph: ree 
oe eet of the specifications: oy os 8 Oe ae 
ae 7 OT. Records. of test pits and: boride. The Apter ere ineladed in these: -speetii “ye 
"gations show the available records of test pits dug and borings made at or Mear. 27+. : 


et - the dam. site. The. Government does not: guarantee any. interpretation of: these . ; 


Mak est a, - ‘records | or the’ correctness of ‘any information shown on the drawings relative to oy 
hoptes a geological conditions. Bidders andthe eontractor must. assume all responsibility ee 


- for deductions and: conclusions. as: to’ the nature of. the. rock. and other materials ae : 


See to be: excavated, the difficulties of making. and, maintaining the required excava- - 


> i oni tions: and of doing other work. affected. by the geology of the: site. of the. work, and : : - 
oe for. the final preparation of the foundations for the dam and: other structures. ac 


~The tnost persuasive argument presented by: the contractor in justi- S ae 


en of its legal right toa change in the unit price of item No. 3, 


as well as.its argument with respect to the moral. responsibility of . 
the Secretary: to remedy an alleged injustice, is set'forth in its expla-. 
~~ nation of the manner by which it arrived at the unit price of 40 cents _ 

- per-cubic yard under item No. 3. This bid is broken down into seven: 


items,’ which include three. lump: sum. amounts. and four variable 


- factors with respect to. the different types of excavation contemplated. : i ; 
in making it up. It assumes 102,500 cubic yards at 15 cents ‘per cubic. .__ 


yard which, when averaged. with its other costs, results 1 in the 40-cent 
per. cubic yard bid. The contractor argues that’ its. loss, under the. ae 
decrease | in. excavation, was ‘brought: about, because of the fact that the eee 
excavation was. ‘stopped’ arbitrarily while ‘there. still remained 82 7 
percent of the indicated inexpensive digging upon which it had-bid. 
15 cents: per cubic yard, whereby. its bid was thrown out of. balance, ae 


2s “resulting i in a much costlier unit-price under this iteth. - 
“An analysis of the records of the test: pits and borings, the. pculogical as 


Ping conditions at: the site, and of the plans and. drawings does.not indicate. -. 
..... eonditions which oad: justify a conclusion, that 102,500 cubic. yards | - 
woot. -ofsuach excavation would ba required nor anything, which would: tend © 3 
aa to mislead the contractor. ~ ae 
"Phe contention that. the Morindation: materials differed wiatérially’” 
ae ON from. those indicated by any of the records, plans or ‘specifications i iss, = = 
+. likewise untenable and the. contractor’s claim for a change order .. 
~ under either. ‘Article. 3 or Article 4 of the contract cannot. be allowed, ee 
oe i Article 3 provides: : os ee 


“Ant. 3. oO hanges —The -cbntracting officer may at any time, by i a written order, ae: 


a and without. notice to. the Bape ess make sae ee in the: drawings: and oe 


Lear: 


“ Aprit 2, i948. fo 


ae specifications ‘of {his contract and. within the. gener ale scope” “thordaé! Te. sachs a ee ae 
-... changes cause an increase or. decrease in the amount due: under - this contract, a 
i or in the time required. for its. ‘performance, an. equitable adjustment. shall: be. ass a 
-. thade and the contract shall be modified -in writing accordingly. . No: ichange 8s 
: involving’ an-estimated increase or decrease of more than $500 ‘shall’ be ordered 
unless approyed in ‘writing. by the: head. of the department-or his-duly authorized © 
'. representative. Any claim for adjustment under this article must be asserted * ie i 
| as within 10 days. from the date: the change is” ordered : -Provided;. “however, hates poe nus 
the: contracting officer, if he determines that ‘the facts justify: such action, WAY 6 
_. receive and. consider, and with the approval of the head. of. the department, OF 
cot his. ‘duly: authorized. representative, adjust any such. claim asserted at: any: time aoe 
-* -prior-to. the date of ‘final settlement of the contract...If the parties fail to agree. 
| 4). upon the.adjustment to be made,’the dispute shall be determined as provided in. 9 90> 
-article 15.hereof, But nothing provided in this article shall. excuse e the contractor 7 Soe 


fr om ‘proceeding with the Dropecution < of the work so changed 


‘Article 4 provides:, : 


Ant, 4: Changed conditions. Shaul, the contractor encounter, or ‘the Govern: a a 
ment discover, during the progress of. the work, subsurface and (or) Jatent eon- ge 
. ditions’ at, the site materially differing from those shown. on the drawings or... 

. indicated in. the Specifications, . or: unknown conditions of. an ‘unusual. nature oe 
differing. materially . from.--those_ ordinarily _ encountered. and- generally recog- 


nized as inhering in work of the character provided for in’ the: Pans" and speci- 


fications, the attention. of: the. contracting officer. shall be called’ immediately to: 


such conditions before they. are disturbed. The contr acting officer shall ther eupon 


“increase or ‘decrease of cost. and (or). difference, in’ time: resulting, from. such en 
conditions. lo a ge Pe i ates be R er ee 
“Article 3 provides. foe: ‘Gisnges | in’ the: 5 Giawings or: ” eotiatios eae oe 


course of. construction; “were. ‘élearly the usual modifications to meet, es 


. particular conditions. encountered. ‘during’ construction and -were not 
of such ‘a nature as to constitute | a radical chanige 3 In the contract not 


- ” theretofore contemplated by. the ‘parties... 00/00) ve} ee 
eae . Article 4, which. provides for changed conditions, Telntes spe ot . ok 
: ~ eally. to. ‘natural, physical. conditions which are encountered ‘by the | 
es contractor. or ‘discovered. by the: contracting officer: during the course of — 
s construction: and provides’ a a method: of malting 2 an adjustment when 


Softee 


oe ‘differing materially: from those ‘aedinarily, encountered: and. generally 


recognized: as inhering: 3 in ‘work: of the character provided: for inthe » 


| : plans and. specifications. : Tt. cannot. seriously. be contended that: the *- | 
on . conditions encountered. in the construction of this dam. differed mate- oe _ ee 
oo, rely 2 from those indicated dby the records of the test a and boritiga’ ea 


“promptly. investigate the conditions and if he finds that’ they. do so. materially., é 
differ. the » contract ‘shall, with the written approval: of: the: head. of the depart: es, 
ment: or. his duly. authorized representative, be: ‘modified. to. provide: for. ‘any’ . 


ae of the. contract: within the general scope thereof. : N o actual’ changes Sy . - . ee 
4 in the drawings or specifications of. the contract: were: ordered. by. the A oe 
ee contracting officer. ‘Such changes. as may have been made, during the. 6, 


a 


y Posie Be 
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a aad the other: nowt geological Séndigone: ee! 4 has’? no - avties? 


< 7 - tion whatsoever to changes 1 in the plans or specifications made by the. : 
a contracting officer, to. the manner of laying out and staking the work, eS 


oy, ‘or to increases or detreasés | in estimated quantities. » | aa 
The. contractor’ S contention that the plans, specifications « or + design ieee 


a a the structure were changed by the method employed by. the con- os 


Ss tracting. officer. in staking out the. work. or. by the: lines. and grades aoe 


. Es .. established by the contracting officer, is not borne out by the evidence. 
~~. submitted by the contractor nor by the records available to the De-. - 


= “partment. ‘Thus, the claim. of the contractor hangs ¢ on the thread that : - 


- — the: ‘determination by the contracting officer of the extent and depth’ : 
ae of the stripping. necessary to. establish. a ‘suitable foundation’ differed ae 


} 80 materially from that indicated by the specifications. and plans as” = 


Bs _ to-constitute a change in the entire contract not contemplated: by the * 7 
- parties. As has already: been. pointed, ‘out,.no.such' change was made © 7 


by the contracting officer: and all of the work ordered and the extent - “ 


oe to which such work was carried out, was strictly. within the contract 


“provisions, both as set forth in the. specifications and as indicated. by. - 


the records, plans and drawings. Parenthetically, it may be. stated 


. = that the contracting officer would have been remiss in his duty-to the = . 
mE Government if he had failed to stop: the excavation, at the point at ~o! 


which. he did stop it, upon. arriving at. a suitable foundation for the ce 


: embankment, of the dain: 


There are many cases in 1 which Goce contracts oes ne 


a fae ene pe provisions have been. interpreted by the courts. In the case of §o 

+ Callahan Walker Construction Company v. The United States, 95 Ct. 

3 Cl 814 (1942), which: involved the question of an. adjustment on ac- > 

ae ods count. of changes i in ‘the amount. of: yardage excavated under similar 
4 - contract provisions, the court. said, at’ ‘page 10: ee eee 


get 


“The order. made’ by - the contracting officer “unquestionably changed the cone ne 


pea tract and increased the amount due under it. Oe sin 


oe (The contracting officer ordered that the additional ae ie ae for . . 


tn accordance a the contract ps Der. yard.) Continuing, the os 
on peers OE ey Waar an : ae eee 


nS eae “It is “quite evident: that the order. of the conerseling. officer fixing ae 


> the contract. price asa rate of payment for this additional work was not’an 
oe _. “adjustment” required. by Article 3. An “adjustment” is a change to meet. _ 
a changéd- conditions’ Here no change was. made although the. findings show. me 
-. @learly. changed: conditions. which made the additional work more costly not, — 


.-“Inerely in quantity but per-yard. In view of this fact, it is clear that it-was not’ 


| an “equitable. adjustment’ for no allowance whatever was made to the plain- us = 
ane ae tit ¢ on. account of the additional cost i per: yard. Sie ae : ae 


id ~. 


et c 


a Te rales as ‘Tid soon by. the court in ce case a mighé 3 very well be ae 
oe applicable: to the one. presently under consideration. upon a:finding © 
_.. ‘that a change had been made in the plans or specifications ofthe con- = 

tract. As has been. stated, ‘the mere reduction in the-amount oftesti-< 008: 
ae mated excavation did. not; in this: case, constitute a. change. in. the oe ps 
Bee plans: or. “specifications. | The: ‘estimate of 160,000. cubic yards. of at ; 

oe _.stripping was not a representation ¢ or. a guarantee ‘upon which the ea = 
roe claimant had a fight 'to rely. ne oe ee, 

Ee. The Comptroller. General in the case of: Mu onritoin Krudsen On ar 

oe pany, Ine. (B. 6390), J une 19, 1940, in discussing a situation involving: 3 oe 

a change in indicated excavation quantities, under a » contract t which oe 
| contained a a similar Article 5, stated :. | ae ak ay a , 

| Tt: As. difficult. to. conceive ‘how the contr act gould: < ba more. explicit ‘that mo 


_ you were to assume the full risk of the character of excavation... To say, in the’ . eo 
a face of these: ‘express, b pate that the. Government's prior, estimate, for the . — 


ie ae ee ee ce o | "GEORGE Ww. co ONDON ciginite a . fe . 545 oe — ie 


tennel ‘supports’ ‘amounted. to. ae : répesentation, in the nature. of a gairantyy of . 


‘the character of the excavation, ‘is. patently. untenable. ' ‘See U acArthur ‘Bros. Ce. oF, 
A Mee, United States, 258 Uz ‘$8.6. - You ‘were. paid. at ‘your ‘stipulated unit price per 
pound for furnishing | and ‘installing the actual quantities of steel” ‘tunnel : sup- cae 


‘ports required, and at your stipulated prices.per cubic yard for excavation. : In 
‘this’ situation, the circumstances: that. the quantity of steel was. ‘greatly ‘under- : 


ae ‘estimated. in. ‘the’ bidding schedules, ‘issued for. the. purpose ‘of: ‘comparing: bids, _ 
‘would: provide. no legal. basis ‘for adjusting the ‘contract ‘price for. excavation, = _ 


: ‘the difficulty of which: was your. tisk. 


ee Tn: one of the most recent. cases (Lransban y Construction. Co. ompany. oe 

i. City and County: of San Francisco, 35 F. ‘Supp. 433. (1940) ), which. oe 

ne Involved the increase in the amount. of: ‘excavation: to be. ~performed oe 
| “under a tontract. containing. similar provisions as to quantity and unit 9 © 


fe prices, andi in which the‘amount was increased from 30; 000 cubic yards z = 


~ to 84, ,000 ) cubic yards, the court said: Pi ee oe 
a cee J Here, IL think, is a ‘concrete ‘efamipie. of. “ar ‘wnanti¢ipated ‘circum: ie ~ 
ie he stance” ‘which “made performance of the promise vitally. ‘different’ from: what”. ce 
 eould “reasonably. have been’ within the. contemplation o of both parties when. \ they ee Oe he 
tered into the contract.” oe “TP. 436.) Pee ene wea eet he : eee? 


It: does not: appear In- n the instant. case hae here: was. . any y unantici~ a ee 
eee pated circumstance which made the performance of the-promise vitally. 
_ different £ from. what could. reasonably have been, within the contempla- a oe ' 
tion of: both, parties ‘when they.entered into the contract. The con- 2. 
tractor. may, in fact, have expected that it would be. called upon. to 2 
~~ éxeavate 160,000 cubic. yards but the Government. did not guarantee = | a 
any fixed quantity nor hold forth any actionable representation with” te 4. 
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see, B46 "DECISIONS or THE DEPARTMENT or THE INTERIOR ‘ot. D, eo 


a ee to seh a quantity as an ‘Anducament to oy ae rather), to ee 
... contrary, charged. the bidding contractors. with. itis: responsibility ‘of 
ihe ~ confirming this. estimate by an ‘examination of all available data ‘and ~ ae 
material’ furnished to it: by the Government, together’ with an exam- one 
"ination of the locus, and they were put on notice that no payment ~~ 

. would be made, other than at the unit bid price, for or on account.of ~~ ve 


“oo .-* any increases or decreases : ins “the * ‘amount of excavation as s set forth 
a inthe: schedules “0, ee es Oe ee 
vor here are many beer cases in fetaoh the ie ree considered simtnae oa 


i tac under somewhat similar conditions arising out of contracts oe 
between private individuals, the United States Government: and many oie 
- -of the State and municipal governments. In the case of Undted States . 

5 Spearin,. 248 U.S. 132 (1918), page 136, the: general rules of Jaw 


| applicable. are. set: forth. and most of the e Teading © cases: 3 cited. ee : : 
ae court said j in summarizing those cases: pee ge ae 


Se a “Where one agrees. to do, for: al Uased’ sum,.a thing possible to he per- a 
on formed, he will not. be. excused or become. entitled. to. additional. compensation, “até 
7 ‘because: unforeseen difficulties are encountered. Day. ve United. States, 245 U.S. 
— 159; Phoenia Bridge. Co. v.. United. ‘States, 211 U. Ss. 188... “Thus one: who under- - 

‘takes: to: erect a structure upon a. particular site, assumes ordinar ily the risk of x 


2 Wall. Ae. But if. the contractor is: bound to Dpuild according to. plans and ‘specifi- ne 
cations prepared. by. the owner, the: contractor will, not be responsible. for the con-" | 
Yad sequences ¢ of-defects in the plans and specifications. . Mi acknight. Plintie Stone Co... 


he 


- subsidence of the soil: Simpson v. United States, 172 U. 8.372; Dermott.v. Jones, = 


_° ¥. The Mayor, 160 N. Y. 72; Pilvert v. Philadelphia, 181 Pa. St:.580; Bentley'v. - 
State, 73 Wisconsin, 416.: “See Sundstrom vy. New York, 218 N. x, 68. ‘This.re- 
ae sponsibility of the owner is ‘not overcome by the usual clauses requiring Dpuilders ie 


ek - - to. visit. the: site, to check. the plans, and to. inform. themselves. of. the requirements bo 
ie ot ee OF the “work, as is shown, by Christie v. United States,. 237 U. ‘Ss. 2384 5 Hollerbach 
oy United States, 233 U. §. 165, and United States v. Utah & Stage: Co. 199 U. gS. 


. 4214, 424, where. it. “was held that the contractor: should be relieved, Af he was whe 


“misled by erroneous statements in the specifications. 


Be Most of the cases cited in the Spearin case, supra, jess with deus i 
7 ; Of the other leading cases, are ‘also cited 3 in 1 the case 2 oF eee Core es 
SD aving __ struction Company, supra, at page 436. ade . | en aie a 
+ Each: assignment, ‘of error, made by fe Rees hae been. en oe 


~ 


; "amined. in the light of the: aeons and the: evidence presented, ‘No tet 
-..' new facts have been. developed indicating that the findings of the 
me ~ contracting officer. were clearly wrong, or which. would entitle the... 
..  gontractor to administrative relief under the terms of: the: contract. Soe 


ace i Accordingly; t the contractor’ S ; appeal n must be. dismissed. 
ae | Oe oe So Ordered. 
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 1983° (47. Stat. 1418)—Errecr OF Puior AGREEMENTS. | 


~The inhibition against the making. of. further. allotments on the: public domain ae aS me oe 


i ee San. Juan County, Utah, contained in the act of March. 1, 1933. (47. Stat... ee 


a : - 1418), has no application to. Indians. whose rights. to allotments: had. become oe. 


Pate see equitably vested prior to. the enactment, of. that legislation. No: representa- _ pe 


Cas of this Department had. authority to make any’ disposition of. these lands: - ae = 
i in any: manner which would defeat: the: righta ¢ of these: Indians. on te ee ae ee 


. Marcon, Solicitor: tea ee Fe ee eee 
On February 1, 1940, the Assistant, Peiestary eppieved’ ‘the - oe bia S es 


iS Shissal of a. protest, filed ‘on. behalf of the State of Utah. against, the: ve . ; i. 


.. . allowance of Indian allotment applications 049434, 049435, and 049495 | c - os 


| - £0 049537, inclusive, Salt Lake. City series, for. ‘land on: the public ee 


. domain 3 in San Juan County, Utah. He likewise. authorized the is- ‘ se 
-. suance of. trust. patents covering these: applications. On. ‘Apr il 6, 1940, -- 


"he vacated his. formier decision and. directed: the. register of. the: Salt oe 


Lake district. land office to hold a hearing on April 29, 1940,-at which . oe 
“evidence might be taken to determine whether. there was any legal: Ob- ee 


| “jection to the issuance. of the’ patents on the contested allotments: by * - 


~ )\" reason of the existence. of any: ae agreement, with respect. to then. naga 

oe The hearing was: held. as directed. | coe ae 
‘ios The’ transcript. of record of that hearing towethar tk the briet filed ee a 
| | ‘by the State of Utah 3 in. support of its Rictest and « certain a files of, the TEN e. 
os ‘Department, have now been examined. ei is oe 
In. its = Dresent state, the record resents t two questions for considera a 
- tion: 2 eee se 
ae Te “Whether the: declaration | in the: ack: of: March: ch 1988. (a ‘Stat. 2 oe 
pas 4418); that “no further, allotments of. land: to. Tidiang on the: ‘publig. 02 


ok domain shall be made in San Juan County; Utah” prevents the i lasdanes ee 


ca of patents for the lands covered by the pending applications. | or: 
2. Whether. any agreement which may have been entered into be oot. 


“oS teveen: the representatives of. the State of Utah and employees of this ~ ite 
ie Department: prior, to the ‘passage ‘of that act, providing that: applica-— eras 
~. tions’for allotment on the public*domain then. pending in the: local ee 


oe dand. office would not be approved, may be given effect. . : A eae 
"The history of these. allotment applications’ and the’ action ene ie 


Ap . “taken: with. reference to them i is set out in some e detail i in a the letter t to the : | ae 


Sek hope 
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gars register of ihe Salt Lake City land office; signéa by. the Coininigsioner eee 
of the General Land Office and approved bythe Assistant Secretary: on as 
ee February. 21,. 1940. However, certain | important. features. of these - here, 
-.. “applications: which have a. bearing: ‘On the Jegal: | qdeations: presented = — 
oe (Were not discussed i In n this letter. Fe a ee a We See. . : fe a 


The ‘applicitions caden epnaideta dca. ‘were. émide ado the fou” oe 


ane * : section of the General Allotment Act of February’ 8, 1887. (24 Stat... oe 
. 888), as amended by the act of February 28, 1891 (26. Stat. 4 m4), and ent 


dea a the act of June 25, 1910, (36 Stat. 855), which provide: » 


“That where any Indian’ entitled to allotment under existing: laws. shall malo, | 


& o | ‘settlement upon any surveyed or unsurveyed. lands of the United. States. not other- : : 
_.* wise appropriated, he or she shall be entitled, upon application to the local land .. 


office. for the district. in which the lands are located, to have the game allotted to. 
him or. her. and to. his. or her. children j in manner. as provided by. law. for allotments _ 


to Indians residing upon reservations, and such allotments to Indians on the public ied 


‘domain as herein. provided. shall. be. made in- ‘such areas. as the President ‘may — 


deem | proper not to. exceed, however, forty. acres. of) irrigable. land or eighty as 


: acres of nonirrigable agricultural land or one hundred sixty acr es ‘of nonirrigable cae : 


ae grazing land to. any one. Indian; and. when such settlement is made upon unsur- 
. veyed lands the. grant: to such. Indian shall. be: adjusted upon the. survey of the 


- Jands so as. to conform: thereto, and patent shall be issued to. them. for. such lands. 


os in the me and. with: ‘the: restrictions provided in the act of. ‘which this Js : 
| amendatory. oe ae, ae es a, 

~The Applications were filed with the: eee at ‘Salt Take City, Utah, | 

a during the months of September and October, 1980, at a time when the, 
_ Jand was public land of the United States not. otherwise appropriated 


> and subj ect to allotment to Indians under the above provisions. So far. 


as the record before me discloses, 41 of the 45 applications meet. the 


oe requirements of the act and the regulations, of the Department in every. << | 
_ «respect. The applicants. were Indians entitled to allotments on the . 
~ "public domain. The adult, applicants had settled ¢ on-the land. applied a) 


for and the applications made on behalf of minors show that: the: ‘par- 


| : . ents or persons standing in loco parentis to the minors had settled on.» ao 
- “public land. Four of the applications made on behalf of minors, Salt — 


Lake City 049505, 049506, 049517, and 049518 fail to show that the 


~.. parents of such applicants, have or have made application for public 
domain allotments. The register of the land: office certified to ‘allot- 
+. ment. two of these applications but: took: no action whatsoever on the . 
eo Temaining applications, because ' on J anuary. 10, 1931, the Secretary of. rete 


mee fe Interior, had sent: the. following telegram to the register: 


ies In view of pending legislation toadd large area of public land in southern Utah a ir : 
to. Navajo Indian Reservation, you are hereby directed to suspend action on 


| a Indian allotment i applications for lands’ in San Juan County, Utah, ‘until further : i: 


es “notice. — 
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ce view of the passage of the’ act of March 1, 1998, ab ‘bosomes oo &. 


2 see to determine whether it contains any inhibition against. the. ne 2S 
oo making of: further’ allotments: on’ the public: domain. in San- Juan: . He Pe 
~-. County; Utah, which would prevent ine allowance of pppplisatane ee 


a . pending on. ‘the date of its enactment. fot 
Tt should be pointed out at the. outset: é that Tee is a. tedemental: Come 


Vt ~ difference between section 4 of the General Allotment Act: and its pre. oe 

seeding sections. Section 4 has always been considered a settlement or =... 

— ~~ public. land. law, administered. by the. General Land Office, while the 26.25%. 5 

oe other. allotment: provisions of. that. and. other acts. have been. deemed, ee ae 

ere rs) relate to the disposition: of lands. already in Indian ownership. : Be Jae 

ae ‘This fundamental difference is readily discernible from’a readitig of | * 
'. the various provisions of the act itself: Section 1 of the act. authorizes =) 


~~ the ‘President, in his discretion, to ‘cause allotments to be made: on. oa 
reservations: created ,for. Indian -use ‘whenever the: reservation. may” - 
bes advantageously utilized for: agricultural and grazing purposes 


oe ~ while section 4 provides: that. Indians entitled to. allotment: who shall. » wy 


we | make settlement: on:the: public domain: shall. be entitled “ “upon. applica- . pe 
"tion to the local land: office” to have the same allotted to them. As. 
“ members of the tribe occupying a reservation, ‘individual Indians had, 


an interest in the lands to be allotted. The rights of Indians settling 


on the public domain: stemmed from the act of settlement. ‘This. rule;. we : 
~made in the early days of the administration. of section. 4, has been 


rs : consistently: followed by 1 the Department. | In the case of Lacy v. Gron= .', | 
a dor et a 388 L D. 553, a pwolyine. fourth- section allotments, it “2 ro 


are : said: 


“This act. was s danivned to afford to ‘Widen’ Settlers upon publie lands the same Dea: 
: privilege of entering such: lands as white settlers. © While allotments made under oS 
said action | are necessarily on. the theory that the. allottees. are. Indians, ‘yet 


i. . they. are ‘not. in. the same ‘situation. as are-allottees of tribal lands ‘where. rights 4 Hee 


awe flow. from. some” specific act for. the division of tribal “property in which’ each ee 

oe member of the tribe hasan. inherent individual interést. , Indian: settlers cumder = on 

ee the above section ' are on practically. the’ same footing as. white. -gettlers on: the. : re. meee 
"public lands. It has been held that’ section 4 of the act of ‘February 8, 1887, is: 


oo in its essential elements a- settlement law, and that-“to make such. act effective _ Pan 


to. accomplish - the purposes: in. view, At, was. doubtless. intended it should peo: ee Fee ih 


ie administered. so far-as practicable like any other law based ‘upon settlement. ee ae ae 
_. Indian Lands—Allotments, 8 L. D., 647; Instructions, 82 L. D.,17. So that the 
0. practice, rules, and. decisions governing white settlers on ‘the: ‘public: lands. are, 0 NM 
cae with certain. reasonable modifications due to the. habits, character, and - dis-: ee ee 


. ce Position, of the race, equally applicable to Indian settlers. eng 


ee Since Congress was. considering a proposal dealing | a the public oo ee 
ie domain i in 19383 when. the provision now under consideration ‘Was en- 


— ; ; acted, it must i be assumed that Congress knew that the administration as a 
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, ee i of ie enactment ‘would be undertaken i in: accordance ¥ with the ested 7 : 


a oes public land Jaw.. pee ae 7 
. Phe history of thee enactment -affotda.t no pias in x determining. thet ine 


ee terition of Congress. ‘True, Congress had before 3 it an agrosment oe ae 


a - rf | tore d into on July , 15, 1932; providing that: 


In consideration of. the proposed addition to. the reservation contemplatea by : : oo 


a oe the above bill, ‘it was ‘agreed. that no more’ ‘fourth- section Indian allotments’ or fae, ae 
sige Gide Indian homesteads under. the 1884 ‘Act: should be made - in San Juan. County, 4 ion 


ogee a Utah, outside of said boundary. lines. 


; 7 But this agreeinent, like the act; is Pee as to “whether ani ‘appl . . : 
SoS cations such: as those under consideration: were. intended to be affected. ae 


. ~The State, in its- brief, contends that since: the: decisions of this De-.. a 


: partment | and the courts ‘confirm the. rule. that an allotment: under é oa 7 : 
Jo os gection 4.of the-1887 act is not: made until approved by. the Depart- oe 
ane -ment—and. departmental approval was not. given in the. instant. case | iar 


es prior to the/1938 act-—the Department’ may. not give its approval now. ae, < : 


oo... While it is true that there are departmental decisions containing state- 
~~ ments to the effect that no vested rights are acquired by the mere filing — _~ 
ee Or an application for. allotment, most of these decisions deal with allot- oe 

=" ments of Indian lands,. the authority of Congress to change the;con- 
| - ~~ ditions under which allotments may be made and the power. of. Con-' ee 


aus ‘gress. to: include reservations. othe patents issued i in pursuance of selec- 


ee tions. ‘While it is not necessary, to discuss all of the departmental de- re. 
oS eisions: cited by the State in support of its. position, I desire to: point ne 
> out that some of the decisions cited have no bearing on ‘the question ae 
ie Mo ohére. under consideration and that. in some instances: the statements — oe 
SS telied on by the State are mere dicta. Other. cases cited and quoted © ee 
ae a from, instead of: bearing. out: the State’ S: contention,. give. direct. sup- oS 
“. “port to your action in. approving. these allotment, selections after ‘the te 


| os : passage of.the 1938 act. ame 
.. In the case of Clark, Jn. Vv. Bennailty et ae (en rohuiring” St L D. ee _ 


ee 98), “the question <nvolved. was. the. applicability. to. fourth-section: cn A 
2. ay allotments of the acts, of Congress. reserving: minerals 3 in the. lands. of - 
“the United States. -'Theacts of Congress reserving the minerals were © ~ 
an enacted f prior to the filing of the applications. for fourth section allot- eo - 
eo ae “ments and in fact’ prior ‘to’ settlement by the Indian’ applicants. on ie e 
ene. ~ the lands applied for,. No question of. vested rights: was, therefore,in= 


volved and the. Department properly ruled that. until sich rights: had oe 


| vested it'was competent for Congress to impose such conditions to'the =. 
Pe a taking. of the- lands: ‘as: it saw fit. A’ statement, unnecessary to the..- a a 
rae decision, was ‘made to: ‘the effect. that’ an ‘applicant under the fourth. ae 
ea “section. does not obtain a vested right by merely filing an application... 
_ «The. correctness of. this statement. may In general be. conceded. Ane 
ee os application without more confers x no: o-right: ‘on: none ‘But an- n appli ee 


: a \ 3 2 1 
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a dati bya an. Tndiat - qualified under: thé: statute od eee by 
"settlement as. required. by the statute’ confers upon: the: applicant: an. 
ie absolute. right, to allotment. and: patent. “The statute ‘declares, that: 
~.-gueh’an. Indian “shall: be entitled upon application to the local land - 
office for the. district 4 in. which the Jands are located, to have the same 


i. ot allotted. to him: RR ‘INanner as ‘provided. by. law: for. allot . — a mar 


Be ments to Indians residing upon- reservations.” ” Tn the case ‘of qualified 
ao applicants. who have met all of the statutory: requirements, this man-* 


‘datory language. not only deprives the administrative officers charged. 


So H with the duty. of administering the act- of: all discretion. but also: 


ae ervation’ allotments. - 


er - sharges, them. with the cat which must be 2 tegarded as Purely» min~ | vee : oS s 


The state likewise. a toon ihe. décision of. the Department j in, 


~ . the case of Raymond. Bear H ill, 52 L. D. 688, as tending to show that 
Ae equitable. rights. attach at an “aclior’ ‘stage in the case of reserva-_ 


° : tion lands than’ when public . lands. are ‘involved. » While. I fail to” 


a. ae h ow. ‘this argument. can. aid. the State, it should be pointed out. that 


: oe immediately preceding the. quotation from. the decision contained i in. x nee - . = 


: - the State’s brief, the’ ‘following: spines Tanghage bearing 0 on \ the. oi oe 
rie question here: presented is. found: | oe 


ae In connection with the foregoing, it may be said gonerany. that - it. is. weli’set. We 
in es that’ a. claimant. to ‘public. land. who: has done: all that is. required under the, 
“le Jaw -to. perfect his. claim, acquires. 4 right against the Government and. that. hig. 
oe right | toa legal title’ is to. be determined ‘as of that. time. This: rule is. based 
as on the theory: that. by virtue. of his ‘compliatice ‘with: the ‘requitements, he has 
“a equitable title ‘to. the land; that in equity it.is his and the Government holds” 

, oe it in. ‘trust for him, although: no legal title ‘passes until patent. issues. Wyoming . 

; ae ‘United States (255 U. 8. 489); ‘Payne v. New Mezico. Neale 8. 367) ; : Payne ~ 
2 Wy. Central Pacific Raiheay Company , (255, U.S. 228). —* * [Pp 690-691.] - 


Be a While dealing. with the allotment of reservation dane that decision © 


= - contains language which, to omy. mind, 1s is particularly applicable t to the 


SS . preset: situation: 


ps “The filing and recor ‘ding of an allotment sélection by a “qualified 1 Indian 1 in. ‘the ee 
o field, oper ates to. segregate: the. land ‘from. other disposal. It gives. him a prior. 


or: ‘preference right to.the land as an allotment which, ‘upon approval by the : : i. ais 


oe : depar tment, vests.in him, an equitable right toa ‘patent. - “By the filing and. record: _ 
PEE ae ing: ‘of ‘the Indian. selection, the ‘land is necessarily withdrawn. from. the mass. 


o of tribal. lands, and the right of the. Indian becomes. in its nature individual prop- 


-s arty, ° “In this sense, that is, so. ‘long as. the allotinent: selection: remains | of . 


- pecord and no occasion arises to disturb it, the land is. “disposed ‘of” in ¢on- oe e ae 
eae templation of the. act.of Mareh 8,-1927, as it is no longer subject to other dis- . - ROR Te 


oe > posal. or reservation. . This. right. ‘Of: the. ‘Indian is but further: confirmed by 


F approval of: the. departinent of. his: allotment selection, which vests - an. him. the 


os right to a. trust patent, denominated by. the courts to. be an instrument or memo- ; . a a oO 
- dau in i writing Show that for a designated period the. ‘United States wilt” 


os - “fs. 2 -. " po ay 
1 : 
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2 mma 


7 : hold the 5 land: allotted in tr ust for the benefit of the aliottee « or his heirs: * Gnited a 
> ‘States v. Rickert- (188 U. §. 482, 486). Under any other view: than that: exe 7, 


pressed, the position would be that.land.taken by an Indian in allotment'does 


ie not become: “disposed of” or segregated from tribal status until issuance ‘of final con 
a a! oe or fee patent, which could ‘not have been the intention of the law, especially in 7 = 
oo view of numerous departmental and court. decisions to. the. contrary. The rule. ee 
Boat es applicable in ‘this matter is the same as that. applying to.any qualified pérson . oe 
Te Maho” performs all conditions. prescribed. by law to secure entry. of. Jands open os id 


‘_. thereto—the law considers that-as done and virtually views the entry” made. 


on ‘ 7 - By-Yu-Tse-Milkin Vs Smith (194 U.S. 401). . The personal property or private | a 5 
ens rights of. Indians ‘to particular ‘lands are- within the protection guaranteed oe 
| by) the Constitution. - Choate v. Trapp - (224 U. §. 665). AIL laws: affecting ore. 


: i claiming to” affect the rights of Indians are. Hberally construed. in eos favor. a 


oe a (Italics supplied] [Pp. 691-6921 Gee re | 
et PAS Another misleading ee from the dessins of ee eee 
e ment 3 1s taken. by the State from the case of U artha Read. et a, 48 


F vee Ae D. 567. ‘There. an. Indian. had. made. an. allotment selection or: : os . 


- 7 : himself and ‘his minor ‘children under the fourth: section : of the 1887 
atte ‘The right to selection in behalf of one of his minor children: 


es, was: denied because the child’ was shown to. have. been born after. the ; a 


date of the father’s application. On. appeal it was argued. that the os 


~~ Indian child had a vested right to an allotment under the fourth sec- ’ 
“tion of the act of February 8, 1887,.and that such a right to allot- 


oe ment became vested. at the time of the: child’s birth. . Tn re} jecting this... a 
os argument, the. Department rightly held that: Con: Indian. no more:has:.-°... 


| a'vested right to an allotment on the public domain: than. has a. home~- 


' stéader under the general’ homestead laws prior to the performance a4 
of certain. required. conditions.” [Italics supplied.] In 41 of the 45-_ 


eases before us it is conclusively shown, that, all Tequired conditions _ 


have been met... 
The State. pom to ‘the doce on of the Depariment ; in aie case. » of i 


. Loiwisa. Watters, 40 L. 'D. 196, as. support for its contention that where a - 
an act is repealed without : a, élause saving previously filed applications, Pepe 
“such. applications must be rejected. . That decision was. placed. on the... — 


o cee 7 ground that the rights of the: applicant. were still inchoate. It should ee 
5 be. pointed out, however, that the act under consideration in.that case ~~ 

- avas an act authorizing the Secretary to allot Indians on the public: a 
a - domain. ‘The Indians were not required to. settle. on the land. prior ae 
to their application for. allotment. or did not have to be entitled tos. 
. Allotment under existing law as is required by: the fourth section of. oe 


eee = “ the General Allotment Ach. oom | ae 
Soe Likewise, inthe. decision involving ie: clair” ons a. Wy Che. 2 a 
a ee ‘D, 205, cited by. the State as authority. for the proposition that: an: 


2 Saat. of Congress would be necessary to save an Indian’s right by i 


oe “occupancy ‘only where the land occupied was included by Congress | 


ie an an. Indian reservation, Cotton, the. claimant, was not an Andian. - a 


eer hee nee i 2 y fa we : - : ; ie f- 2 


fe aT) ee es RIGHTS OF INDIANS.TO ALLOTMENTS Tue Cae eae 


= a8 — | ao on 2 May as, (1948 


: sat w was a mere. © squatter o on the Buble domain without any. ; color of Se 


ie title whatsoever. | | feet. 
3 ‘Practically. all of: ‘the, eiber cases ‘and, decaione ihe cere oe eee 


;  etied: on by” the State contained distinguishing characteristics ‘such © ea - 
ag the discretion vested in the Secretary to allot. (which ‘the Secretary” - 
were “does: not. possess in. the case of public land. allotments). or. ‘the form of 9) =e. 


NOR trust. Patents by. reason 1 of Snleryening’s acts of £ Congress: (not here ee 
: _~ tnvolved). a eee | - eo 
‘Where fis Secretary’! bias: no. ‘discretion 3 in. the. Satter, the. Depait-. ee ere 


: “ment. hnas held, in the case of reservation lands as. distinguished from: pa 


ae: the public. domain, that. subsequent legislation. does. not prevent the ee a ae 
- "issuance of patents, covering. unapproved. allotment. selections. Dee 
In the case of Mineral Reservations in Trust Patents for. Allotments ee 
a Fort Peck and U neompahgre 7 te vf ‘indians, 53. I.-D. 588, the question Ce nate 


ee ‘was whether land ‘selected’ for allotment prior to the. ach, of March.” x 


7 35 1927. (44 Stat. 1401), but unapproved on that date, was. undisposed of! a 
within the, meaning of. the 1927 ‘act, which reserved oil and gas Im wp-. 


} as disposed of land for the benefit. of Tadiane having tribal rights: on the. : | ee 
> Fort Peck. Reservation. | The Department rejected: the argument that... feo ye" 
ae the. words “andisposed of”. import . a final disposition. of the land and. 


| held that a. person holding such an unapproved selection. may ‘bere- 

| garded as. having acquired. at, Jeast a valid inceptive right | prior'to the 

_, Passage of the act and: that patent, without a. mineral Pokies oa 
ae _ Should i issue covering such unapproved selection. ; 


The. State: ‘points: to: the: opinion of the. Department 1 resarding allot. : | 


- S menb, selections on. the Fort’ Belknap Indian. Reservation (55.1. D. ae 


“295),.1 which the mearing ‘of the word “allot” and its derivatives is | 


discussed. at some | length. The question: there was whether patents.” oe 


a : could issue’ covering approved. and. unapproved allotment selections. 2 = : 
4... on the Fort Belknap Reservation. i in view of the provisions of the first Jae 


“section. of: the: act: of. June: 18, 1934. (48 Stat. 984), providing. that, ae : 
; ~~ thereafter no. land on Indian reservations should’ be allotted shee sev-- Ce 
one vinats to _ Indian. Tt. was remarked i in that « case that os 


‘the ‘cour ‘ts: consider’ an. “allotment”. as an. assignment. of: ihe right ae ee 


. of: occupancy: ‘to.an individual Indian; ‘and that ‘under allotment laws ‘providing Saga | 


ons for patents. OD: allotment”. is made. when. the» allottee. -becomes- entitled to. a Coats ae 

-= ‘patent as evidence of the allotment and promise of a fee-title; and that, as will = 
; be shown more fully. later, an. allottee may become entitled to a ‘patent’ even. ete 
.,. before the approval of his allotment selection wherever the applicable allotment 
-. - law. makes. such approval mandatory after the. showing of certain’ beige Hoe 


ae ‘ : conditions, and such conditions have been: shown. “EP. 299.) » 


_ After pointing out that the: Fort Belinap act. re every. ‘antolise fo ee ok 


a conclusively entitled to an allotment, it was held: that- section ‘1'of the ‘ i ae 
1984 act:did not forbid: the approval of allotment selections which 
- ome. under the ° particular allotment, act were equitably vested j in n the ° allottee. eee 


ee 


Caen, Saree 
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“That opinion ice many cases arn the cote. “have aia: down - ce 


«+. the principle, particularly applicable to the present case, that ‘where 
~~. an Indian has done all that is necessary and that he can do to become 
~... “entitled to. land, and: fails to attain the right through the negligence ee 
Or misconduct of public officers, the courts will protect. him in such «| 
oe "right. » ‘Where the Indian: claimant. does all that is required of him, ~~ 
ee ie: acquires a right against. the Government to have his title perfected. an 
aah ae. The date. when it should have been patented s governs the existence, Core a 


oe . : “such. ‘ right. ae eee 
The State: argues that. nee opinion cringplvitie the Fort Belkiap allots re 


ae “iments, supra, is limited to the facts of the case and further that such. 
..-\ limitation has’ een: recognized by the Department ; in its opinion in- ce 
ee . volving the constitutional power of Congress to repeal existing legis- 
os lation. relating to. the allotment. of lands to: the Mission’ Indians:in. aor ees 
oe ~. California, (56 I: D. 102). The: ‘opinion was expressed in the latter: pe 


ces Lease that the proposed. repeal was constitutional because the individual : 


_-. Mission Indians had not acquired rights under the legislation sought he ae 


= to be repealed, which provided. that allotments should be made to the i 


| a individual Indians when, In the discretion of the Secretary of the In-" ie 


-_ terior, such Indians were so advanced ‘ini ‘civilization as to be capable. ; 
‘of owning. and. managing lands in severalty. Theré the Secretary: had 
ou discretionary authority to make-allotments and until he exercised his. 


discretion no rights vested in the individual Indians. “In distinguish- °— a 


ing the legislation affecting. the Mission Indians from. the legislation: 


4 . 8 o affecting the Fort Belknap Indians; it. was pointed out that the Fort; .~ 
> Belknap opinion rested, primarily on the premise that the. inhibition... oo 


oo against further allotments was not intended to. prevent. the completion. re 


in of allotments. : Under the Fort Belknap allotment act,. adopted for the _ : 
benefit of certain unallotted. Indians whose rights to allotment. became 


fixed. long. prior to-the. passage of the: prohibitory. legislation;: the ’ : | 


se crane were mandatory. “The. opinion. concludes: 


RS Neither that. opinion. nor any of the numerous decisloun citea t theréi: . oe 


ee 4 is’ author ity for the proposition. that an unapproved allotment selection confers; 
“.-, anvabsolute. property right in the selector to the extent of precluding Congress: re ae 


ae OO from: forbidding that. mode of. disposition of tr ibal property. _ ‘TPp. 107-108.) 


— - The unapproved allotment selectic ons now: under consideration are a we 
see) tetbal property but are on ‘the public domain and no. discretionary 
+" .. power is vested in: the Secretary. of the Interior to.approve or dis- > 
“2 approve the selections of the Indians, provided they have met. the. | 
ore: requirements of the. 1887 act. As mined above, the principles followed —5” 

a ae “in the’ Fort: Bellmap case, are: > equally. applicable: to the* presents : 


oo situation. ae [aeet 
“Subsequent to the opinion i hie Department ‘nivolving the hoe Pee 
“Indians, certain of these Indians pode nuevoroved allotment selec~ ee 


Ld A 
NS 


= May 14, 1942. 


OP ae: - ee - And a ‘study OF the ‘Act: ander wiiteh: the seledtions ¥ were wade leads ie oe ea 

= * te. the condusion that it. was not the intention. ofthe Congress. to make the act — ee hae 

fas », of, Selection the: source: of a. vested right, of which the Indian | could not. be: de- 7)... - 

_- >. prived. by the failure of. the Secretary. to approve it. The cases: in. which the. oe 
= act of ‘selection called: for compulsory, action, were. ‘under. acts in which the Cones oe 
ae gress, had directed’ certain things be done, or. os which. certificates of allotment be i 


a were given the effect of. muuniments- of title. -. ee 


_. However, where, as here, discretion is lodged in the Serchry a and the selector | a - 
~ ‘is not entitled to a patent ‘until certain conditions precedent, dependent pon the.” 3" 
. action of the. Secretary, are. complied with, he: cannot assert any fated until hes a 


7 ac ‘shown. compliatice with them. 


- So here the Palm Springs lidians Having acquired no , vested right, ‘and. tha. e ee 
reg, power. of. the. Secretary. ‘to: withhold: approval being discretionary, we cannot com: ~ oe 
_ pel: action. ‘that poms. give. to: the Indians the benefit ¢ of a gee which n they did not oe. 


| aia [PS 24t° 


|The State } has not pointed t to) any Assan either: of this s Depattinent a | : 

| or the courts, and I-know of none, whereby a ‘person who has.done... 
ss everything required of: him. under the law may. be deprived | of his 
rights by the mere failure or refusal of a Government official or em- — 


a sar 2 nS ae - RIGHTS. OF INDIANS. TO ALLOTMENTS - ae BBB oo kos 


ee Files eed suit t for the: ‘purpose of oupalling ie United States a 
Pee, to recognize their selections of lands as allotments. and, to: compel: they 
> ** issuance to them of trust patents. St. Marie v. United. States, 24°F: :. kee 
“| Supp. 987 (D.C. 8. D. Calif..1938), afd 108 F. (2d). 876 (C.C. A. 10, 0 
G eee 1940) ; . ‘Cert. denied. 61 Sup. Ct. 35. The court, after pointing. out that = 
ee athe certificates of selection. bore. the: legend ‘ not valid unless approved a ee 
Os “bye the: Secretary. of the Interior” and. that such. approval had never, 
5 been given, reviewed the legislation. affecting these Indians and den! gs 
-.... termined that before a vested right accrued to the individual’ Indians . 
es their allotment selections must have been a epproveds as s provided ‘i in the. ee 
a acts The court said: oe ee be eee | 


Pe ployee to perform his duty. ‘It has been. established. by. a. ‘subsequent | - 


3 investigation that with the exception of the four applications men- oe 


- tioned: above. the parties making these applications.had complied in » . ae 


-posz12—45—28 Aas Ce a ee 


_ every. respect’ with. the law. If the’ Secretary had not temporarily | - 
_ = suspended action on the pending: allotments by means‘of his telegram 
“of January. 10, 1981, these. applications would long since have been *. 
..° approved and: patents would have been issued. To hold that the act °° 
“oof March ‘1,. 1988, prevents the patenting of the lands. applied fort... 
- would be: te give. to the act retrospective operation contrary to’ ‘the Pee 
Ae es familiar rule that a° statute: should not be construed. to operate. retro- | a 
a spectively or to:affect: rights existing prior to its passage unless the 
.‘Janguage is 80 clear: as to admit of no other construction.” That, this oe a 
ee particular act was not. intended to be retroactive is clear from itslan- 9; 
ie songes’ ‘The declaration i is that no. further allotments | on. 1 the p pubis a os 


. 556 , DECISIONS. or THE DEPARTMENT or THE. INTERIOR “(TL fm. oe 


oo dotnain % in Sait Fn County shall i madee ‘This lanpuage obviously. ae 

es looks: to the future and not to the ‘past. It indicates a plain purpose - 
pes +» on the: part of Congress to- prevent. the initiation of new rights rather 
Te than: to strike down. or impair rights exiting. ¢ on 2 the date of the eee 


LL ai enactment. | | ae 
AM of the dpplteasions der Si deations were filed lorig’ prior ee 


oa “to March 1, 1933.. It ‘has been conclusively shown that 41 “of: these 
a ~ applicants had by that. time complied with all statutory requirements. ser 
vo The fact that subsequent investigation was necessary to establish com- © 
... pliance with the statutory requirements is immaterial. Such investi-- 
va 08: gation. merely resulted in the ascertainment of facts existing at. the > oo 
 .. time of the filing of the applications. ‘With those facts established, ae 


‘the right to allotment, under the. mandatory. language of section 4o0f — oe 


2 oe, the General. Alictment: Act, can. no longer be denied. The United met 
_.-... States now’ holds the title subject to the right which the Secretary Of a 
the Interior is obligated to recognize and confirm by the issuance of . 
--.-patent’in.the manner provided by Congress. As tothe four applica- =~ 
ree coil: ‘filed on behalf of minors: without the necessary showing that the =. 
~~ applications are based upon valid applications or allotments of- pare 2 


> ents, I suggest that: a. further’ investigation be made. ~The need for a - 


bes this ‘further investigation. arises from. the identity. of family name be- co 


: tween these applicants. and the applicant under Salt Lake City. 049501. _ 


Es Te the necessary family connection is shown between these’ applicants, : “s ; - : 
a - these four epphoations: should be allowed. Otherwise: they should be of eee 


= , ‘rejected. ee 
: “Disposing of my ‘frst en ve is my opinion. that the inhibition: ToS 


ae against the making of further allotments on the public. domain in’ * 
San Juan County, Utah, has no application. to applicants. such as 
2" those: under consideration. whose rights to. allotments were fully per 

bee > fected. prior. to the enactment, of that legislation. Indeed, if. the: es 7 
Af “statute should be interpreted to forbid the patenting of ale lands =. 
~~ applied for, a serious question | of constitutionality would be: presented. erat. 

--. Where a statute is susceptible of two interpretations, one of which + 
“might permit successful assault. ‘upon. its constitutionality, the other: ioe 


=o interpretation should, of course, be chosen. See United, States. Ve - 
e arene and Hudson Railroad. Co. , 218 U. 8. 365, 407. ees 


“The State Lentils that, prior ve the: passage of the ‘act a ae os oe 


iA, ‘the Navajo Reservation, certain: officials and. agents of the-Office of wee i 
. Indian Affairs. promised that. if the proposed. bill were enacted'the » 
oe: particular applications then pending ; in the local land office would be: ley 


rejected or cancelled. | The Office of. Indian. Affairs. ‘insists: that. no | 7 : 


ae Boch, promice. was made and that. the only one regarding the land a 


‘ oe 


May i, 1942 


ea in 2 ean q van a Goaaty x was that embodied i in on agreement of J aly ne 8 
| 1982, ‘set out. above, . which’ contains To: reference. to pending. appli- ae a 


~~ -eations. . I deem it unnecessary, however, for the. purpose of. dispos- 3 a 
oo ing of the present. -applications,. to. dedide: whether. or not any..such ~~ ae | 
ie “agreement. was concluded. -No. representative of this. Department — 


/ had any authority to make any disposition. of these lands in: any man-. - 
-. .. ner which would defeat the: rights of these Indians. . Cramer et. al. Y. s B “ 
- Onited States, 261 U.S. 219, definitely. establishes this principle. - In | 
eo that. case it was: held that, inde occupied by individual Indians: were . 7 a ae 
~ excepted from a grant. under which. lands “reserved . *. or 
“otherwise: disposed of” ‘were excepted. There the: only Be crane 
ae ~ the | Indians had were possessory rights, not. recognized. by any: statute. 
“-* or other formal. governmental action. The court held that such pos 
-... Bessory rights were protected by the settled policy of the- Government. 
~. “Are the Indian applicants 3 in, ‘the ‘present. case no less entitled. to that” 


: protection where it is ‘shown that ‘their rights arose under a: statute? - 
~The court in: the Cramer case im disposing of the contention that, the 


a o . silica: was estopped by the action of its agents, said: 


|, + Neither’ is the Government. estopped from maintaining this: eaie: by ioeer eee 
Are of any act or declaration: of. its’ officers. or. agents. “Since: these Indians: with. the? bP, 
~ implied consent: of. the Government. had acquired such rights of occupancy: as. 
— entitled them to retain. possession. as against: the. defendants, no officer or: agent =a ee 
/ > Of the Government ‘had authority to deal. with the land upon any other theory. st Pee 
o The acceptance of leases: for. the land from: the defendant company. ‘by: agents ms 


oe see - ay ai “RIGHTS OF. INDIANS TO ALLOTMENTS: o. hs gee 


: of: the Government was, under the circumstances, unauthorized and could. not” os am 
"pind the Government ; ‘much less could it deprive the. Indians of their. rights... © J°-* 


e See. and compare Lee v. Munroe & Thornton, ‘7. Cranch, 366; Whiteside v. United: : a 
eee * States, 93. U.S: 247, 251; ‘Dubuque & Sioue. City R. “Re Co. ¥. Des Moines Valley . : oe - 
re oe 2 Co., 109 U: S. 829, B36 ; Pine River Eogging Co. v: United Coat 186 U. oo EE 
Do, 218, 28. TP: 284 ne 
oe: “The: ‘Guipiceme.' ‘Coat ‘of, os United Beates on: ‘December 8 , 1941, a 
oie reaffirmed. this principle i in United States, ve Santa Fe Pacific RB Co. eee 
S B14 U. S. 889 (1941). eee 


‘Even if the alleged sient: that ae salar application’ weal: a 


eae “not be allowed. to ‘proceed to patent were to be proved, Iam ofthe 
cae - opinion that this Department -would be: without authority. to refuse ere 
»  to-issue the patents. for which: applications have been made. Tt. is we ell ea 
; --- established that “the United States is neither bound : nor estopped by Poke a 
-». acts. of its officers or agents. in entering. into an arrangement, or agree; 


ment. to do or cause to be done what. the law does not sanction or ot 


(aa eae, oe ee 
OW CQ. Mawniiteisiins te a ee, 
- Boing. Assistant t Seorctary. 


: | ns permit.” Utah Power and Light Co..v. United States, 243 U.S. 8895, : ae 
ees » United States v. - City and Gomiy bad San. Francisco, 310 U. 5. 16. 


be ae 
cae pa 3 : : 


a ae Pear 
~ ee bee 


re 
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~ UNITED STATES - v ARIZONA MANGANESE CORPORATION — e he — 


| UNITED STATES ve. CHAPIN EXPLORATION COMPANY ne oe 


Decided May 29, 1942. 


he - | Mixing Cuarsm—Drscovary. 


(a) It is. settled law ‘that no ode mining iain can be Yoeated Vand no- patent ee 


issued without actual discovery of a vein or lode: within the limits of the claim eo : ae 


located, and that mere indications of, or r belief i in, the existence of mineral Lon. : 
ithe claim do not amount to discovery. bea | | ore: eas 


“a ‘Discovery outside the Joeation, ‘nO. matter -what 1 may bei its pr oximity to the. ‘ Pee 


lines of the location is not sufficient. 


“ ce). ‘The Department has no authority. to dist sega | the above rule of diseovery a : 


on the ground of national emergency,. 


ee (®. ‘The fact of discovery isa fact of itself f totally disconnected with the iaea a eo 7 


of a discovery. shaft.. 


_ o (e), ‘There is no sound. reason for ee poditien that a ‘discovery of ‘minéral: ‘upon oe pag oe 


each: of two contiguous claims cannot be recognized as a valid discovery for. 


each ‘claim for: the. reason that the discoveries. are in one > shaft on a common - _ 2 


: boundary between the. claims. ? 


: ie ‘The Federal law does not require. ‘the Sinking ofa “qiecoyery: shaft; and en 
. where. discovery is made in a, drill hole on a. common boundary to two lode 


a locations, in: the. absence: of any authoritative. decision that: a. discovery ina’ : 
’ drill ‘hole does not. ‘satisfy: the requirements of the law of the’ State in. which 
the claim. lies as to a. discovery ‘shaft, ‘the discovery is | ‘deemed sufficient to 


.-establish the validity of both.locations in the absence of any. evidence that : — 7 


- the drill hole departs from the vertical plane drawn. chrowgh the: side poe 


| Carman, Assistant Secretary: | Pe ae : 
Adverse. proceedings were ‘divected against. “acineral entry’ 078721, oe 
charging “That no'valid discovery of manganese or other valuable min- 


~~ eral has been made within the limits of any of the following’ mining ~ | 


| “claims: ” ’ Maggie Nos. 8, 17; 22, 28, OT; ; Mesa, Mesa Nos. 9,3; 4,5; ;Muroc 


. Nos. 1, 2, 5% Rudy, Rudy No- ale Proceedings ona like charge were... 


oo brought against mineral application, -Phoenix 078761, as to. Chapin, 7 oo 
oe Nos. 4,5, 6, 7,8,.9,.15 and 16 lode mining claims embraced therein. et eee, 
"These proceedings. were consolidated by stipulation for the purpose ete) 


: Se hearing... Upon the. evidence adduced thereat, the register. recom-" :°. : . 
-.. mended that entry 078721 be allowed to stand and final certificate be. 


. issued for the’ unpatented claims 1 in application O78761. By decision oe, 


ae a of March. 6, 1941, the. Commissioner of the General. Land: Office. dis- ne a 
ee missed the proceedings against Maggie Nos. 8 and 17, Rudy, Rudy Noite 3 
1, Chapin Nos. 15, and 16, finding that.a discovery. or manganese had =. 
LS Been: made on those nas and as to the remaining claims embraced...) 

oe in the charge’ against entry 078721, held the’ entry for cancelation, and ee 
as 7 as. to the remaining ¢laims embraced i in’ the charge against application nee s 
078761 held the application for rejection. ‘These. adverse: actions rée- 9 00). 
co? sulted from, a finding that an actual discovery 0: of mineral had: not been’ nile) 


| 


ane oer 


. i 4 . ee . a9), how 
3 a 
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is a 
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pales Gade. on: 1 any ‘of the are so held for alitination Pou thie. entry’ aud oe 
eee: ] application... The American Manganese. Corporation, applicant under’ 
o  OT8721, and the Chapin Baptyratlort Company applicant under v787 61, ee ae 
te have appealed... ee 
~o. -- There-is.no controversy: as fe the tis Briefly: étatad, ‘the sévidene oe 
shows that appellants and their. oper ators have expended. many thou- 0). * 
~ sand dollars in exploring the field to ascertain the value and extent of 
oie ae manganiferous deposits. whose existence: Is ‘disclosed’ in some places oe 
an by. outcrops, and in.others at depth in‘ some 22 diamond drill holes) 2.2.55" 
"passing thtough the overlying: formations: mostly: of basalt: and con- 
ee glomerate to one or more beds of: tuffs and sandstones at different: 
“o<. horizons in. which the manganese is disseminated. The: -defendants’. 
expert witnesses admit that there is no outcrop or: drill hole in which 30.02." 
> has been found manganese on-any. of thé-claims which the Commis. -» a. 
“.. -gioner found were without discovery, the surface. of the claims being . ae 
We covered by unmineralized formations, ‘The geologists who have’ beens 6h 
\. in-charge of the. development: work and the. mineral. expert for the...) 
_.. Government agree in the belief that the ‘manganiferous beds ‘underlie, ~ ose 
~~ all of the claims in question. The reason for this belief, as expressed) 
.‘) py the defendants’ witnesses, appears to be that the various drill holes’. 
Coa and, outerops i in which. manganese is. found, considering their position | ae 
_°- -with-relation to,each: other and the claims ; in question, the: similarity. aa 
_. "dn the formation in which the manganese is found, the.occurrence of ©. 
pa ee We mineral i in the same geologic horizons and other geologic evidence, aoe 
ae strongly indicate. the continuity and lateral extent, of the deposit and. aes 
_.. + the probability, as to most of the claims and the possibility as toa few, oo. 
-\. that all the claims in ‘question. are underlain by the: beds of meneee 
oY ferous deposits’ that:-have actually: been: discovered. aia t 7 
a According to, the evidence, the manganese is. of low oe and 4 is one 
Bes commercially valuable i in its. present form, but an electrolytic process |. 
has been discovered to.convert low grade manganese ores into metallic. |) 
re ‘manganese, and it is confidently. expected that by further laboratory » ee 
a yas ‘experimentation. a process will be perfected whereby manganese ore |. 
cies reserves,, estimated as 5,000,000 tons of proven 12 percent or 13 percent. 
ore and a: large tonnage of: ‘partially: explored. ore running perhaps 
©. S-percent. will justify the installation of a plant i in 1 the field sulicent roe 
oe to handle 550 to 1,000 tons of ore a day. « | ke aaee oS 
Ceres. Tt was ‘contended: in the. appeal to ‘the Commuesicneh ae is ‘Gone 
ee badcd here, in effect, that: the geological: proof is so’ strong as'to'the: 9 
existence of manganiferous beds under the.claims in question that it~ 
-.... would. be a-waste of money: to’ require discovery by drilling on each = | 
ere contested claim ; that manganese is a strategic mineral and the Bureau — 7 ee 
packs of £ Mines. and, the ® Geological, Survey are, inter rested 1 in developing: a large. pias, 


cere ; wk ees : 
nS eee 


ee ; ; 
— peeratomtror si 
ave pihtetmrne 31 fom  acqarns ee Ne aR EET SHE: 


+ OD er Tt 
ae . 


a eo : 


ee UBB 0% | DECISIONS. oF THE DEPARTMENT OF: ‘THE INTERIOR (97. De 


The. Commissioner: held that: 


fae . The rule that no lode mining a can 1 be ibeaued: andy no 5 patent e ae ‘ 
aes issued until the actual discovery of a vein or lode within the limits — 


hoe 


ae 


= oa | as sdainate comet reserve. Ser aug mineral to ee for oe t oe 
ee ee | defense needs in the. present: emergency ; that large. expenditures neces- = > a | 
- gary to establish a plant to-develop the property are not justified unless. 


ae a title is obtained to the entire compact, and. contiguous area and. there-" a a 
--... fore the technical rule of actual discovery on the claim should-be waived... 
s by the Department as it did i ‘in the Rough Rider case (42 L. D. 584) on 


ee when there was no national emergency or other compelling r reason. se So 


sa ony ee A discovery of mineral ds an essential ‘of’ the first: importance regardless of foc a ae 
_-.' ‘@mergeney that may exist it isa requirement that this office-has no authority to.* 
oo walve. Section’ 2820 R..S. (80 U. 8.6. 28), ‘provides that “no location ofa mining. = 
cs "claim shall be: made until the discovery. of. the vein. or. * lode within the limits of he ve Sas 
- os claim, located.” Ee Hn ie Sea ay, ay a ws = 


_ : an, of’ the claim as. located and that imere indications or belief In ‘the 
et ok existence of. mineral | on the claim do not amount toa discovery, is 
: well settled. See30°U. S. OC. A, sec. 23,.note 194, and cases cited in | 
'  Rowgh:. Rider and: Other Lode! Claims, 41 LD. 242,958, 254; East - es 
Tet Tantie Consolidated Mining Co., 41. L. 'D: OB5 Oregon Basin Oil wid 2 ety 
8. Gas Company, 50 L: D. 2443 id. O58: : Lindley. on Mines, (8d ed.) ‘sec. 
oon 487 Also a discovery pateide the location: no matter what.its prox- 
2 imity to the lines of:the claim is nota discovery thereon. . Waskey pieces aa 


he ee | Hammer, 223 U. S. 85, 91. “The case of Rough Rider and. Other Lode. = 
Claims (42 L. D. 584); has plainly no application, to the facts of this: | 
no 2 Gage. Furthermore, the case is no. longer followed. . Gonzales. Ye ee 
ae Stewart, 46 L. D. 85. If it can be shown. that the prompt acquisition ee 
Ga of title to these claims by the claimants, without compliance with the a 
at law as. to: discovery, would expedite the. accumulation: of manganese - aes 
~~ “resources for the purpose of national defense, that. showing might. «2° 
. + constitute. an. appropriate basis for cong oressionial legislation... Ui ee ae 
cee _ Department i is without authority to. disregard the law for such reasons.. |) 
~~... The Commissioner was right, i in holding invalid. the claims upon which Vee 
.-< no actual and physical exposure:of manganese has been made. . i 
~ s, After the. hearing, an affidavit was submitted . ‘by the Anerienge: ae 
th 5 Sethe Manganese, Company, executed by Benj. N. Webber, geologist eee 
apne charge. of development. operations, alleging the finding since the hear- © 
-. ing, of manganese in drill holes on certain of the. claims and among’ 
~~} them that a manganese stain was. encountered « on. ‘the Muroc; that, drill ©. aes 
ae hole No. 24 on the boundary. between Muroe: No. 1 and Muroc No.2. 
‘showed: by assay. 794 percent manganese; that drill. hole No. .25° or. 
ee the Muroc No..3 showed: manganese assaying. 9.56. percent. . ‘The Com- ee 
ee ~ missioner held that the affidavit could not be considered as evidence © |) 
_ — unless the: ee ae in mvc ee with the counsel: for Ge ene 


>} : i : : tay j oe 1 


a peels Ue & os “ARIZONA. MANGANESE CORR. ED ALL os Poke ao 


M ay- 29, (1942 


e ; defondanist that the affidavit might be filed and. Gunde as Beene 


a ~ Such. a stipulation was filed, whereupon the Commissioner by dession i 


Of May 24,1941, dismissed the contest as to Muroce No. 3, but required 
~-.. -the said. company to elect’ as to which one of the. Muroc Nos. 1 and’2 > 
oa, the discovery. onthe. boundary line, between them should be aan 
and. that.if no action was taken, the contest would be dismissed as to” 
a -) Muroe No. 1 and the mineral. entry would. be canceled as to Muroc ° 
og. NOP oy The Company, elected to have the: discovery applied to. Muroc : 
te Nov dy reserving the ° Tight of: appeel: from the, Das aeape and has ¢ SO. 


oe ce : “appealed. 2 | | 7 . ae 
cose The po uiemieay was hese: upon, die desision | in Poplar ‘Onedh. Oo ee 
. * solidated Quarts J Mine, 16 L. D. 1, where it is 5 stated: In. the. -eyllabue, 


_ 


ne that: 


ie aiacovery. of: mitieral mace ‘he: treated. as an one irety and. the proper. ee 


of but one location, and ther efore; not susceptible of sub- division for the Berne 


ii: _ of two locations having a common end line that bisects the. discovery. shaft. 


In that case there was a discovery i ina discovery shaft, thdesting thé n 


> , cortmon: end'line of two lode:claims, ‘located en the ‘same: ‘day. ‘by’ tivo. 
~ different, locators, Bull and. Braden. : -Braden transferred his’ claim. . 


ae ‘to Bull, who. in turn, transferred | both to. Bigelow, who. applied for 


patent: to both claims. The discovery. shaft was 60 feet. deep, and. ae 
‘developed a ledge - from.6 to 10 inches in thickness.. The: Department. -_ 
affirmed the. cancelation. of the entry. | In order. that. the. rationale of 


. - that decision. may be properly understood, itis necessary that the opin- - 


ms ion ‘be: set- forth. at- some. length. After - ‘premising: that. mineral loca- a 

 -tions must be made 3 in good. faith, that the mining” act requires that. @ os 

_ discovery be made within the limita of the clairiand that the location  . 
‘shall not exceed. 1,500 feet j in length and. not. more ethan 300 feet: on. n each, ioe ae 


. “side of the vein, the opinion goes on to state: 


ae The law. ‘evidently contemplates that the discovers er » shall have’ a right t to 1peate: ia 
ate claim. to the exclusion of others, and, if the discovery is made by two parties; a oe 
but one‘location can be made by them, for it is but a single discovery. Noman, ~ 7” 
nor set of men,. being rational, would discover a vein or lode and so. describe the. ; a nee 
Sate tt location as to. make one pt the end lines. run thr ough: the. center. of. the discovery ee 
ose: Shaft; thus: leaving: territory not. located. in. which it was demonstrated ore: ae ae 


a : existed, and which. might have. been included i in the description. — 


-.... There:was but-one discovery. made upon which both these. locations were based. . a0 cing 
: Both Bull and Braden may have discovered. the vein or lode, but each could: not. Baa 

_ .» Glaim the discovery. ashis own. It was.one discovery made by two men, and only =. 
"entitled the two, or either of them, to make one location. If the law.could‘be so-. 
.» construed as to allow: two locations ina case like this, it would also havé to be 
Held that one: discovery. would eilititle the discoverers to make four locations, oe 
oo plaeing. one-fourth of the discovery to the credit of each. The law is not suscept- 0... 
_ °°. ible of any such a construction.: A alscovery, isa V whiole, and may not be divided era 
ae and | parceled. out t among the discoverers. Sy 52s eres 
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° attorneys 1 for’ appellant have- cited the case. of Tekin ®. Upton. r 144 U. 'S. 20), ray 
as. authority for holding that: the -one discovery shaft was. ‘sufficient for. two) nce 
- locations, but an. examination of: that case: fails. to convince me that it is °° 
_ decisive. of the: question’ at issue. In: that» case’ it-is” ‘héld ‘that the’ top‘or > 
apex. of a vein must. be: within the boundaries of the: claim, in order to enable’ : en 
-the locator to perfect his. location. and ebtain: title. It was also, held that this. > 
apex is not necessarily a point, but may be a line. of ‘great length, and if-thig be oa 
true, anda portion of it.can be found within the limits of a claim, that’ is ‘sufficient Pe oe ¢ = 
. discovery to entitle’ the. locator to obtain. title... In that case there. was-a patented : “y : on 
© claim, and. its’ south end line formed the north end line of the claim in question, and. ihe be 
‘the. question . arose as to whether. there had been a discovery: on the south claim.” ..°. ee 
The discovery shaft in that. case was ‘sunk by the claimants of the ‘unpatented. “oe 7 


“claim very near, if. not on the poundary line. between the: claims, and the owners. 


a : of the patented claim assert ed that: the discovery: was made on ‘their. side of the 


1 


: Ms 


el line.: The jury: below. rendered a. special finding, to the effect that. the vein or lode. : 


“was discovered. south of: the line and within’ the limits of. the unpatented claim, | 


: - and that the top: or apex of. such: vein was not within. the limits: of the patented ~ = ‘. 
~ claim, and the supreme court. affirmed the court below in its judgment that there’ ey e 
Was ‘a: valid discovery. In that. case there were adverse: interests, ‘and. the only. — ‘e 
~ question decided was. as. to whom the benefit Of :a: discovery. inured, while inthe. ad a 


case at. bar no discovery has. ‘been: made on ‘either of the locations, except in. one. oe 


~ shaft, and’ itis not a question here as. to which of, thesé locators is. entitled: to the. 


‘benefit: of the discovery, but as to whether the two locators. by. combining may’ 


initiate. ‘two, claims.. In that. case one claim had’ ‘been: ‘located on a discovery : 
made doubtless at some distance from. ‘the boundary. line and. had been patented, a) 


“while in this a right is sought to be initiated to’claim two locations upon but-a 
- single discovery. ‘It-is a. plain attempt to ‘evade the Jaw and. secure a.mineral ~ 
“Claim, » three thousand: feet. in. ‘length, where: the law would allow. ‘but.one 


- thousand five hundred feet, 


ne single discovery. should ‘not be. construed’ into. io. discoveries, ‘in order: to ee 


support two. locations, byn mer ely running | an imaginary line e through. the rey 


oe ‘point. ‘[Pp. 2-8. 1: 


In Lindley on Min ines. (3d. od . sec, 1 B87. the question of discovery in or : 
ght bisecting a common line ‘between’ two claims:is discussed. “Mr. 
Lindley refers to the. case of Reynolds Vv. Pascoe, 94 Utah 219, 66 Pac. a 
_ 1064, 1065, in which it was said that “The same discovery point cannot 


- be: used: ie the location of two or more claims located: upon the public =. + 
domain” and proceeds to show from. the facts of the case that the ques- Pie : } Se 
tion of ‘the validity of a discovery.on a shaft bisecting a line of the 
- claim was not involved. After stating the facts i in the’ decision: of the 9°: 
;. Department: above cited. and. quoting the second paragraph | of the a 


~ quotation above, Mr. ‘Lindley’ s comment is. aS" follows: - 


The language employed is soniéwhat. extravagant. . It would be. impossible ae an 7 
* tare off four lode- locations, including a-common discovery shaft,. without: sucha. De eae 
. surface conflict as would inyalidate at: least two, of them, under the: > doctrine of os. 


~ the Utah case supra. 


‘If we assume that a part of the apex. was ‘aisciggea in 1 each, claim; 5 we , do “tot Ra 
_ See a there could not be: two locations, as there would then be. practleally. £ two oe 


ae lepers oe Uw 85 wv. “ARIZONA MANGANESE. ‘CORP. ED, Ady. eee 


aa _ the boundary, line of ¢ oil il placer claims i 1s discussed and. it is 3 there. i ree ) 
Stated: aS ae a ae ce 


Tf it pe concéded: that the object. of edinpelling.’ a digeoverya as: the: ‘basis of ms eee oe 
; location’ is. to demonstrate the actual existence of mineral within the, boundaries: - one 
of the claim, as well as. to reward the discoverer, and as to-this’ there can be*.. °° 
“no: dissent, it: cannot. ‘be. denied that a boundary: line well ‘which ‘réaches, and: = 
“determines the existence of the deposit establishes the incontrovertible: ‘fact - , 
that: ‘pétroleum exists. and: has been actually discovered: in. every location. pene- eg 
| ~ trated ‘by the well. Te: ‘any: portion: of an: apex. discovered. in a-lode. location. is re 
_;, Sufficierit: to support such’ location, it would seem that.a discovery. of ‘petroleum Pan 
_ made.through the instrumentality of a boundary line well should inure.to the. .°0 3 
ss benefit of. every location into which it penetrates. “This, we think, ‘would. be: true... ee s : 
ee where the, ownership. of all the ‘claims ‘was in the same person; it would: also be Tie 
“true if the well were: > drilled by co- o operation, and 1 Heresment between two. or more ae er 
"contiguous: owners, .! : . 7 Rakin “ake 2 ile gehen EAR ; ee 


es zeae : ! ae | . 


May 29, 1948 a . 


| re oY @tseoverien ee part of the apex on. the course of the vein » found + within a atm os ee 
ee justifies ¢ a location: “AS was said by the: supreme court of the United States: ae 
reat “Indeed, a6 would seem from some of the testimony that the course: Or. strike’ ee ee 
: i ot this. vein. was. not exactly along the boundary, line between. the Comanche and. es ay 7 
ie ve the Shannon, put. varying somewhat therefrom ; -hence, ‘the: apex in its full width a a ae 
“and ‘with some portions of its: length might’ be found. in each claim.and so dis). 
Siar covered justify the discovere er in vobusicing, title to each.” a Es Larkin v. x Upton: “a” ; a or 
ie wi Waa Ue S.:19,, 28.) : co | des “bs | ae. Ge aee ch 


: poe es 
ce 


“He further states: - _ 


ae ° Where ‘the ‘state laws: require ‘the: s sinking of a ‘discovery shaft on oael claim. fag ge 
: : a part. of the location work, a. shaft sunk. ‘on a common boundary. ‘of -two claims oe: 
~ would not satisfy the law as to either unless-its dimensions were larger than ig 
on customary:: Itis. possible that.some of. the courts and the land department have Gee aes 
ea confused the ideaof the discovery with the discovery shaft. This suggestion... x 
seems to have. occurred to Mr. ‘Morrison, who: says, citing: the above eases as 
- authority : “The attempt. to locate two full claims ‘upon ¢ one: > discovery shaft is a Oo. 
ye palpable fraud,” a emphasizing: the. word. shaft by: italics. <s | Sus _ 
cot. we. eliminate the. legal necessity’ of a discovery shatt.. and édtifie ‘ourselves = ae 
to. the disclosure of a vein,. the apex. of which crosses: a. common boundary, there . as 
‘is. no reason in. law. or morals why two locations could not: be. made, by the. same Fo geet, 
Or different persons, each, based upon, the > disclosure of a a part of the > apex. ‘within peel 
“each. ‘claim. heiype pewtans a eae Bigg eV, ae ae 


In section. 1 438A, of thes same. ene the question of drill ee insrees 7 


reraregers i Costigan on Mining Law sec. ba, ‘thier reason for a discovery shaft te 
: requirement i Is. discussed... “Iti is there said: ee 
ee ae “The chief purpose of. requiring a discovery, shaft i is sto demonstrate the presente...” Pears 
ae of a vein; but it also serves another purpose, namely, “to compel the discoverer. 9 
PS ae EO manifest’ his intention to claim the ground. in good: faith. under. the mining’ er 
laws. ” It is: this. latter. purpose: that. ‘causes: perplexity. ‘when: we: ask. whether, Ola ae 
Le eer a DY: laying out. two. locations with a. common. ‘end | line,’ ‘which | bisects. one. dis oe 
whe covery. shaft, in such: a way as to disclose the vein as existing: in’ | each. location, ee 
ol se : ‘the locator has a discovery shaft t for ‘both. . See ae : Pe 


ce ae a 
- f et 


ae Giving | a ‘diagram of vo: Seong with. a ‘discovery shifts at. a se 3 - 
ee section. ofthe common vein and the common’ end line between them, ie 
8 denominated “Fi igure No. 4,” ‘Mr. Costigan stated: 92 Fe eee! 


ee “Phe chief purpose ‘of a ‘discovery shaft has peen’ fulfilled for ‘oth. nloeattons are 
ae, ‘in the: case illustrated by Figure No, 4; but the locator is. endeavoring to get. 00. 
‘by one exertion twicé what the law intended him to: have thereby. The fact — a. 
that a“discovery shaft sunk by a junior locator is good, even though itbe cut in ~ 
_ two by the line of the senior location, may be disregarded, because in that cia 2s 
o.-only one location. ig predicated upon one discover y and one discovery. shaft. ae 
eh es claim: two locations ‘through one discovery: shaft of only the depth required forone Hee 
claim is clearly’ to act. in. ‘bad. faith, and in such. bad faith ; that both locations - - re Fa 
|... ghould be held void. “It is a case of « excessive location, where the whole is bad base 
ce -., because of fraud. tO | te 4 | Soa 
--., But if. the one shatt is sunk. twice the: required depth ‘for: a discovery” ‘shaft, i ae 
ai and the vein’is disclosed in both’ claims, the. requisite good faith to sustain both eee 
i locations might be héld to exist, though a prudent. miner would not. take the z 
risk. The chief objection ‘to letting one. shaft of twice the ordinary discovery ae 
shaft depth serve to. perfect two locations: ‘Seems to’ ‘be the: uncertainty as to the | ' 
real situation which. It: would leave. in the mind. of a subsequent prospector, but 3 


that objection is. not overpowering. The question is. ‘often. regar ded as one Of in- 


sufficient. discovery for two claims; ‘but, if the vein 48 disclosed. m both: claims, tt. 
is clearly: omit. one “of. a. yaoiont or fnsititictent, discovery: shafts Pace 


| supplied. y. 


“Reomting now ae Gece in. ‘the: Poe Creek rea Quarte ie | 


acs “5 564 - DECISIONS: or ‘THE DEPARTMENT oF THE INTERIOR - 187 De : 


‘Mine case, it is plain that. it rests. on the proposition. that. whatever. , 


mineralization is found ina shaft cut by a common end. line: of two. 


claims-and- no matter whether the mineralization. extends into both’ 


| ‘claims and no matter what. may be the extent. and. cost of. the shaft, 


| the mineral disclosed’ can be only. considered as a. single. discovery, i 
and being ona shaft on. the common boundary’ to the two claims itis. 


is an. attempt to. acquire title to the area of two claims by. the location y 


> of one and an évasion 1 of the law and therefore does : not serve to Mea oe: 
date either. Claim ne | 3 eae ee 
oo ATL the mining Tae requires | as to: disedvery i is ie ‘finding of the | a 7 
ae maricra) on the claim sufficient 3 in ‘quantity: and quality to justify its 


"pursuit under the reasonable expectation of opening a- paying mine. — 


Tt isnot required that the discovery shall be on any particular partof 
cae She: claim, nor does the F ederal law. prescribe any method. or. any 
RS, specific character of work as a requisite toa valid’ discovery. “The | ae 
= notion that all mineralization found in one discovery shaft, irrespec- ~~ 

tive of the fact that’ it penetrates more than one claim must beconsid- - 
ered a ‘single discovery, seems to imply that: a shaftis one: of the indis- oe 
OS wn pensable components of a discovery. “The fact. of discovery i isa fact 
-. of itself totally disconnected with the idea of a. discovery | shaft, the 
ae oo discovery shaft being a process of location ‘subsequent to: discovery. ee 
 _Mlommiegn, on Mining. Rights (14th ed. > page 37, quoting Brewster v. > 
“Shoemaker, 68 Pac. 309... A locator may ] have: a Jocation: contemplated cae 
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ae Ms ; U. “gE ve "ARIZONA. “MANGANESE” CORP: =r AL. oe core ie 


7 as a by ae 9300, Revised Statutes, although technically i le had no odie ; | . 2 : 
ae covery. shaft... Branagan et al. y, Dulaney, 9D. D. 744, 749: “Anditis. 
-. acmatter, of. common, Imowledge: that: the: Departmient: has’ frequently oes 
aon < granted patents. on exposures of minéral on the natural surface ofa hae 
ee claim, notably i in the case of oil shale claims, without i inquiry, as to the eee 
existence. of discovery shafts. In the case-where a discovery-is ° . . 
-- ~ elaimed in one shaft cut by a common end line for the two contiguous Se 
ie claims, a question might arise as to whether the separate discoveries. - 
°° s glaimed were upon a vein that had its apex within the claim to which toe 
“the discovery was ascribed. It has, however, never been the practice | 
of the Department to require proof that the discovery was upon a vein) 
that apexed in the-claim as an essential element in establishing the 
mers -validity of the discovery. - United States Borae Company, 51L.D. 
uh, + 464, 469. . The Department i is. not.aware of. any, sound legal, ground for oe 
ae taking the; position” ‘that -a- discovery. of ‘mineral, upon. each of. two. ee 
... contiguous claims cannot.be recognized as .a valid discovery. foreach 
- elaim for the reason that the discoveries are in. one shaft. ona ecueer Coe 
ce. boundary between the claims. ae ee : . Ce te 
--.. Inthe Poplar Creek’ ‘case, a ‘Gisiohery 6 on wie si clan has in none ao 
ie, shaft. between. the claims was characterized as a plain attempt toevade 
“-. the law and secure a mineral claim 3,000. feet in length: where the a oe = 
°* Jaw would allow -1,500: feet. As to wha: requirement of Jaw was 
° “evaded i is not. specifically: stated. The boundaries: of two claims were: 
eee “marked and application’ for patent. was madé for two... The’ owners. 
|. -would-have ‘been required: to-do ‘the’ necessary. annual assessment, = 
work! for two,.and’as: a. prerequisite to the issuance of a patent, ‘pay pee 
ano the purchase price for the acreage for two and show the expenditure. oe ee 
>. of .$500:in: work:and improvement: -fors.each: -Paragraph 9.of the = - | 
- <> Mining Regulations (48. CF R 185.18); states that the claimant, should, pe ee 
- therefore, prior to locating his: claim, unless the vein can be ‘Haoed: as 
| on the surface, sink a.shaft or run a tunnel or drift-to a sufficient depth. ee 
therein to.discover. and. develop. a mineral- bearing vein, lode or crev-: ee 
ice, but evidently here the requirement stressed is that of discovery, . - 
the methods to. be pursued in making it are merely advisory, and the = 
ae requirement of discovery can be met,in certain cases on each of two. 
Sie contiguous claims by the medium of one shaft.. The only. evasion sug- 
i ee ‘gested that may have been in the mind of the writer ‘of the’ ‘opinion ee 
“was evasion of the. requirement, ofa State law prescribing that acut 
-~ or shaft shall be sunk to a. specified depth, ‘usually 10 feet, as a -neces- Pos 
Ee sary. part. of the. act of location of a “mining claim, and that the at--- > : - 
tempt to. make one shaft,serve for two claims was a fraudulent eva- | 
“org SOD: of the ‘State Jaw. Curiously. enough,. however, there Is no Pe = 
x + nae in the. State. evel Califantiay. where: ‘the. clam thane: sandler. eee 
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ae bona donations was , situated: ‘requiring | a, discovery shaft 3 as a a step i in Be: ee 


ne S . onion See Lindley.on ‘Mines (8d 'ed.), sec. 348. | oe 
go Tt Is. believed enough has been: said ‘above to. dow that ‘the reason- hue ae 


| ‘ 2 | ae ing in. the case of Poplar Creek: Consolidated Quarta Mine ‘is. falla-_ eee 
oS  -@lous: and that the decision does not-rest.on substantial grourids. It, ie oe. 


nee therefore, should not be followed as a precedent, | | oe ee 
In the case at. bar, it-is shown that the drill. hole. showing: the: man-— a 


ee. ganese ‘present, therein 3 is on’a side line common:to Muroc Nos. 1 and cee 
ie “9 Ttis fair to ’ presume: from thé record that’ it is: at, least one or more 
oe ~ hundred feet in depth. From the nature ‘of the evidence as tothe 
oe ‘form, character and extent’ of the mineral deposit, itis reasonable to oe 
cs a infer that it isa lode i in blanket: form as the official ‘field. notes state, a i‘ 4 
ee and has no actual apex and extends to the ‘boundaries of the claim. era ee 
... In the case of blanket lodes, the Department has held that theapexis °° 
ae coextensive with the’ side lines. Homestake Mining. Company, QO ee 


e os og D- 689, 690; Jack Pot Lode Mining Claim, 34 L. D. 470; : Belliger- he 
ent and Other Lede Mining Oloims, 85 L. D. 22; United ‘States Boraw 
a Company, supra. ‘No question, therefore, arises as to the regularity | 


. sof either location: cwith respect to its lateral: extent: on: each. side of. . - 


a ‘the vein. In the absence: of. evidence tothe contrary, it will be pre-_ 7 4 
‘sumed that the drill -hole is’ ‘straight. and does. not. depart from the 
vertical. plane drawn’ downward through the side line of the claim | 


: : and a part: of the diameter thereof penetrates each claim at the point. 
of discovery. (Phillips, Vv, Brill, 1 Wyo. 26, 95 Pac. .856, 859). and, 


therefore; the mineral. exposed as the regult, of the dling i Is existent. a 


in each of: the claims. . : 
‘There is nothing in. the: record: +6. show’ ‘that: the! cidapae: oF the: a 


ee “Mico Nos. 1 ‘and 2: did. not comply ‘ ‘with the inining rules, regula- cae! | 


> tions, and customs of the mining: district, State, eters = in. which «> os 


the claim lies, and with the mining laws: es Congress, Re RE” ig 


ee required to be shown’in the application (43 CFR 185. si): The field’ ae 
notes of ; survey show that the applicant sunk-a discovery « eut. on Muroc- ia . 
oo Noedand a. discovery ; shaft on Muroc Ne. 2. to the ‘depth of at. least: 8° 
—.” feet. The law-of Arizona, Revised Statutes of 1901, sec. 8232; see. 9 
eae 65-103, Arizona Code, 1939, requires. the sinking of a discovery shaft aoe 
2 tcc: my the claim to a. depth of at least eight: feet from the lowest part of 
-.. the rim of the shaft-at the surface, and deeper, if necessary, untilthere |, | 
4g disclosed in said shaft mineral in: place.” 'The applicant, however, ee 
oo mmadé his discovery on each claim i in a drill hole.on the common ‘bound- ee 
.. ary between the claims which seems to Have been the only practicable | Faas 
ea way: considering the: depth and nature of the deposit. Inthe absence » — <s : 
ee ee of intervening ° rights. the locator may exercise the privilege of pers as 
oe forming his discovery work at some point within the claim other, than oe 


nee _ tt ‘that: bBirst selected. _Bindley. on Mines: (8d olgs sec.’ 845. 
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og the Federal law nae hot: require the dokite obs a “discovery: cha fo 


“Seon each location as a prenequisite'to.its validity. (id.sec..828;7 LR. A. ee 


- (NUS.) 839), and as’the Department is unaware of any authoritative °° 
. decision that a sufficient discovery of mineral in a drill hole doesnot) 
satisfy the requirements | ot the law: of ‘Arizona, the discovery on. the: rE 


- — 3 boundary. line between is. deemed. sufficient to ‘establish: the, validity oe ae 
“=< gf both Muroe Nos. 1 and 2. |The proceedings: should, therefore, » be eae 


‘ —— as, to. both claims. - 


» As. modified, the. decision. ‘of the Commissioner 1s affirmed. 
aoe mu Motifed, 


or 43 " ; iyi . ! 4 eee ; a rs . ok 


"AUTHORITY 70 PERMIT THE CAPTURE oF + ANIMALS In 
| ee _ NATIONAL PARKS» } 


"Opinion, May. 29, “1942 ata 


oe ‘Snomprary. oF THE _Tiymmnton -Narionar Pane ‘Senvico—Natrowaz Pans, vaxD ee 


_ Monuments—Consmrvazion. OF Witprire. 


"Phe Secretary, of. the Interior is ‘required by the ‘act of. Aneel 25, 1916 (39. i La 
An _ Stat. 535, 16. U. g. C. secs. 138), and related statutes, to conserve the wildlife 6.0.) 
win national. parks. and.monuments..-. Under his ‘general, administrative powers, Hoe 
“however, he may, permit the taking of animal ‘life for, scientific purposes by = 
4 . Nederal, employees, but is precluded from granting permits for the: taking ode : 
era of animal life to private: individuals and. institutions. . The. degree of pro: a : 

tection to be. afforded animals within the parks and monuments. is S primarily ee 


ay; ‘adininistrative. question. 


ae | Mancot, Solicitor: —. soe yoke Cee | ee 8 
‘Tn his memorandum dated October 2, 1941, ane Dicer of the awe: . arrears 


| a tional Park Service states that it’ appears. desirable: to authorize the. ae we 
. ~., taking : from national. parks and monuments. of'specimens ‘of animal ©: ~ 


oe ‘life ‘by. naturalists: ‘employed. by the National. Park. Service. and. ‘by = oo 


7 ". private’ individuals. and. institutions engaged in scientific research. ees 


_ The permits to private individuals and institutions would be. issued ae 


». for research: purposes, ‘subject to an. understanding that the results 
-_ "of the research. would be available to the National Park’ Service (Oo 
~~. aid in providing an organized body. of jkmowledge for the care and |. 
P onas ~ preservation, of the animal species. within: the. “park areas. It. is °° 
~ requested. that z vender an. Foe as to the legal Propriety. of this Se 


a procedure. 


_L have bein dotted - olficfalis of the N ational Paike Seccies that | _ - ca 


ae va uniform policy i in this regard i is to be enforced in.all national. ‘park — a 
ae a) and monument areas... In.some. fourteen of the national. parks appli- 8. 28) 

ee cable. statutes contain’ express: prohibitions against. the hunting, killing: °° 
es i or ‘wounding o: of wildlife t therein. My conclusions with 1 regard to hee Mas 


oe 


1: 


: tional. parks. and. reservations of like character as may, be: created by. Con- 


a ae ee 7 
" SEG. 3. ‘That. the Secretary of the: Interior. shall make. and. publish | stich. rules | 
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ids _ areas, i in 1 the: Light. of the: sihiform eoliey to be. followed, oie nec: . oe ao 
jo essary consideration of the legal Propricty. of the e proposed pr oce dure ae 
| as to them only. Sat . 
The general adnate and egulatory powers of the Bicestiey, eee 
: re the Interior, and the National Park Service, with regard to na- s 
Ss oe, tional parks, monuments, and other reservations are prescribed ies 
_. the act of August 25; 1916 (39 Stat. 535, 16-U.S. C. secs. 1-8).. This 
| act, srenting the National Park Service, provides i in part as- follows: Pa. 


ee ae SEC. 1 The service thus established [National Park Service] shall. 
eae as promote. au eine the use of the Federal areas known ‘as national parks, | Stas 
a a i monuments, and reservations: hereinafter ‘specified by - such: means. and meas- : 5 
“. ures to conform to the fundamental purpose of the. said: parks, monuments, and 
on _reseryations, which: purpose is to conserve the scenery and the natural’ and: ise 
~~ torie objects and the wildlife therein and: to: provide for the enjoyment of the. | 
=f ~ same in such. manner and by such. means as will leave them Payee for the 3s oe ae 
a enjoyment of future. generations. eas ee 
on _ SEC. 2, ‘That. the director. shall, under the: “aineetion: or the Saat of ‘the ate 
_ Interior, have the supervision, management, and control of the several ‘national | 


*~ 


parks and national monuments which on. August 25, 1916, ‘were under the juris- sae ee 
diction. of the ‘Department of the Interior, - - ee and of. such ‘other Bae se Fey 


and : regulations as: he. may. deem necessary or: proper for the use and. manage-- 


: National Park Service. me oe 


- Prior and eerie ao the. agotuiak of the act. of Ragin: 08, 1916, | 


' ‘ment of the parks, : “monuments: and reservations under the = tueadiction of ‘the: 


supra, acts of Congress relating to the administration, protection and | 
development. of certain ;national parks were -passed containing pro- 
visions’ prohibiting within the limits: of: the particular parks: ay. ee 
| hunting, or the killing, wounding, or capturing at-any time of any « 
_- bird: or wild animal, except dangerous, animals, when ‘it is necessary. cee 
— to prevent. them ‘tron: destroying human life or inflicting an injury.” 
. _ This provision was first employed in the act of May 7, 1894°(28 Stat. 
oe 4B, 16 US S..C. sec: 26), relating to-the Yellowstone National Park.. Bi eg 
aoe Statutes applicable. to. some thirteen. other national parks were later: 
oe passed containing similar language. The: language of these statutes ee ei 
9s elear'and unambiguous. “AML” hunting, killing, wounding or cap- oo 
oe turing of animals is prohibited, and the only express: exception in the ee. 
+ statute: is in the interest of defense against injury to human life. 
There is” another express provision constituting | an “exception: con- ow 
ae tained i in section 8 of the act of August 25, 1916 (39: Stat. 535,16 U. Gears 
_..°. G@. see. 3), which authorizes the. estraction’ of detrimental animals... - 
ee The permits in question would not come within either of these excep 
| oS tions. Tt follows that the brohibitory, statutes: preclude the e Secreiary aan 


— : 
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= from: prantinie porinite: for the taking of. animal life i in 1 the cae a : 


areas to private individuals and. institutions. - 


~The taking: of animal. life for scientific. purposes a Teace al am: ae a . 
- ployes pursuant 1 to the authorization of the Secretary of the Interior, oe. 
while not. specifically. authorized, is plainly-within the general delega-. 
~ tion: of power to the Secretary. to “regulate. the use” and of. “super-. fe 
Vision, management’ and. control” of the parks and monuments.” See-. x hae 
cea land 2 of the act, of. August. 25, 1916,  SUpTA. Section ul provides .. * i * - 
| . that the areas shall be. régulated “by stich means.and measures as:con- - 
a - form to the fundamental purpose of the said d pares monuments,.and.*. = 
hae _ reservations, ice - to conserve: _ the. wildlife | therein > ge 
cae a ‘audh’ @ manner. and by - a means as. will leave them 
Bo, ; "unimpaired for ‘the enjoyment, of. future generations.’ 2 Tf, therefore, e a 
‘itis administratively determined that the taking by Federal employees shee 
as es OF: specimens of. animal life for scientific research 1 is’ desirable. 3 in the: ae : 
| ‘interest of the preservation | of. the. animal: ‘species within. the park areas 2 6200, 
and that it will result: j im the ‘conservation: of animal. life gener ally, a | 
--such action would i in my judgment be. authorized. A question arises, ee | 
_ homever, as to. whether this power is restricted by. the specific statutory ee 
prohibitions: hereinbefore considered. General statutes of this charac- 


_ ter are not. applicable to the. Government. ‘Guarantee. Co. vy. Title. 


~ Guaranty Co., 224 UW. S. 152, 155. They would not, therefore, restrict ~< 
— the general qarinistrauye. power of the Secretary to authorize’ ‘Na- fr 
tional Park Service or other Federal employées to.take specimens of» 
| animal life where such action is determined administratively desirable, ie 
_\In this connection. it must be kept in mind that the national parks.and. ° - 


» monuments have been set aside by Congress‘ aS wildlife sanctuaries and .- 


~ that this has been stated to be one of the fundamental purposes of these : oe i ve 

- : ‘areas. See section 1 of the act of August 25,1916, supra. - Authoriza- ee 
tions to National Park Service or. other F ederal employees. to take ie 

a animal life. within. the. parks and. monuments, accordingly, should be.“ 

ee to a minimum and amount to relatively: slight: reductions of the. Bon ane 


wildlife ; in order. to conform. to this congressional, purpose. 


It is my opinion, therefore, that as to those parks subject to. pectin a Ean 

- statutory prohibitions against the killing of wildlife therein the Secre- ae 
tary. As. precluded from granting. permits to. private individuals. ‘or: Pes ix 

< = institutions for the taking of animal life, but that the power of the 23. -22" 
- Secretary: to authorize National Park. Service. employees to take speci-. . oes : 

- ms . mens of animal life, where determined to be administratively. desirable, ee ai 


is. not restricted by the: ‘specific statutory prohibitions. 


es _ The memorandum of the Director of the National Park eet alee: y o - : 
oe : -Taises a r question. onere the degree of Protection which i 1s. required ee 


Tg th 
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Ps i ee 
i ae specific statutes applicable to the park. areas or ‘under the act of of August ee 
nae _ | 8, 1916, supra. Specifically, Sy cl 6: Oa a eI ey 
pee ace x Oe Aside from the exercise. ‘of the tecognized right of self-defense against hae Pe 
ee “dangerous animals, and the exercise of the Secretary’s authority: to provide forthe. 
ee ae destruction of: detrimental, animals, what discrimination, if any, may be. exercised. ae 
as 111 protecting: certain species of animals. more rigorously, than. ouierss The word : ae 
hee “animal” is here used. in its scientific sense. | Se Ae : Steet ges ee 


oS “to fe given ihe eee phyla of. the onimal kingdom. either nader the at 


In my opinion this is primarily an ‘Adininistrative matter. “The law i 


~~. requires the conservation and protection of the wildlife in the park. 
“and monument areas and imposes the duty of administration thereof ieee 
son the National Park Seryice under ‘the direction of the Secretary of 
- > the Interior. The means to be adopted to accomplish 1 the end areleftto <° 
othe administrative officials. ° Any means or steps reasonably adapted pas 
Rave to the conservation n and protection'c of f wildlife would be e legally proper. oe 


re 
VELK, Bomsw,_ oe es Se 
First Assistant. Secretary. 


"MARTIAL LAW IN HAWAIL 


- Opinion; Tune 8 918 


“Score 0 OF. | Martian Law. IN ‘Hawan—Avursorry OF Govenon OF Hawan—J UBIS-, 


DICTION OF Crm Courrs ‘UNDER. Martta Law. 


That the action of the Military Governor of Hawaii in rosie t the civil courts se 
and. requiring that. all persons accused. of er imes be. tried by military tribunals es: 


is not conclusive of the necessity: therefor and in. the light. of such facts'as are 


2 ~ of public: record does. not. appear to have peen. justified. ‘Hence the e trials of t. 


nee two civilians by military tribunal. are probably ea 


Mancor, Solicitor: 


ne 2 ay opinion has been requested respecting ihe ibuality. of two. ce oe 

es \ “recently held in the Territory. of Hawaii. In both the offenders rs Were: eae 
cet civilians, and: were tried by a ee commission. in we 

© oe The question then is rece the pn of. the Military. Governor,’’: « ve 
oe! closing the civil: courts and establishing military tribunals for the trial a me 

of all criminal offenses committed by civilians is final or is subj ect to 

ee aes judicial. review: and, if subject. to review, whether: there would. appear a oe 

eee... EO!DR, legal: grounds for challenging the validity of the Military Gor. oe . 

oe ee -. ernor’s action, 0: a 

"~~ To set the discussion } in 1 proper Nereus a définition of terms: anid a . an 

es * review of the e present peek oF martial law. in | Hawaii would ; Appear: to O" se 


tas ‘ment. ae 7 ee 
ae MexGal rule, or ‘niartial law, ae ae teims being s synonymous, ig ae 
oe the carrying on of government: i in domestic territory by military ‘ agen= oe ees! 
cles, in whole or. in. ‘part, with the consequent supersession of some'or-. 
ee all civil agencies.” “ (Wiener, A Practical Manual: of Martial Law, a8 
oo oe 10. ) Since there 3 is.a broad twilight: zone between the'calling out of ee 
aoe troops: on the one ‘hand: andthe displacing of every function of-civil 0. 
government. on the. other, it has seemed desirable: to some courts. to use Loe 
“<a term less liable to misunderstanding. Where martial. law involved ee 


od une 8 198 


See wee: 2S 
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aie is. nal vhen one. es a ieoblens arising. in: : eoninection:. Dee 


of Martial Rule, p.6.).- are ts 


Ri Sap SO. 


- Ss with ‘martial law that terms be: defined, in order that martial law.be 
ae “not confused with military. law: or. military government. Military lawn oe 
ie is simply. a. code for. the government of the army in: peace and in war, Pare 
«and is administered by army officers without. intervention of any civil © -. 
cae court or jury. ~ Except i in therare instances ‘specified by the Articlesof. © 5 
oe! ~ War, civilians are never subject to military Ie law. Bet ame The Law . oles 


Military. government. is city power ecercised: by. a belligeane oe 


a virtue of his occupation of an-enemy’s territory over such territory. : : | os 
and its inhabitants.” (Manual for. ourts Martial, War. Department. 
= ~ Document No. 1053, 1: ; Fairman, Dp. 30.) The authority of the ‘military 0 eee. 


in such a a. situation | is complete and extends to ENS, function of a eats ee eee, 


the replacing of every civil instrumentality by a. corresponding mili- i 


o. tary agency, the situation has been described.as “absolute martial law,” ae 


or occasionally as‘ “punitive martial law.” -To’ ‘avoid confusion in 


: 4 : > this paper, I: will use the term‘ ‘absolute martial Jaw” in. this’ ‘sense, and ve oe be 


- “martial law” to include the less drastic situation, where certain gov- © 
Es -ernmental activities are carried on: through military instrumentalities, ee 


a = but civil tribunals continue to function, «> 


es The. Present H istory of. M artial Law in “Haiogéi. —On Sunday; De es oo < 
i Gombe 7, 1941, J. B. Poindexter, Governor of the Territory of Hawaii, 


“ca “by: proclamation invoked the’ ced powers. ‘granted’ him under. the o ; ot mn 
oe Hawaiian M-Day. Law (Appendix 1). On the afternoon of the Sum6 a 
day the Governor, pursuant to section 67 of. the. Hawaiian. Organic Act, = 

a ~ issued a second. proclamation calling’ upon: ‘the: commanding. general ‘of!*. oe 
_. the Hawaiian Department to prevent invasion, suspending the writof =. 


rae habeas corpus, placing the Territory under. martial law and Leenering, oS ae 


ae : and et the: ‘commanding: general. 


ae gee A a ‘ Appendices referred to in this ‘pinion may be found in the files of the Solicitor’ 8  ofee, 2 ot 
ae Eaton” : x . | oe 


- 598212 45-39. 


: Pay, 


are during the ‘présent emergency. and until ‘the. ‘datiged of invasion ‘is ae 
ae “removed, to exercise: all’ the powers. “normally exercised. by me. as. Governor; eee a 
See a, and | . ie to exercise, the ‘Bowers an, exercised by Judicial officers Cee eee 


. ote = 
\ 
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and ehclneces of. this. Territory. and. of thie counties and cities therein, ca ne * 
oy other and further powers as the. emer gency may require. ee [Appendix 2. 1 sa Ste 


. ~ Immediately following this proclamation Lieutenant Geriersl Wal- 7 oe 
ter C..Short, commanding general, ‘Hawaiian Department, US 


me Army, issued a. proclamation (Appendix: ey to. thé Pocus OL. Hawaii . . 


: a : in which he said, » 


: slaw. Ce 
ae - When Lieutenant ‘General Walter C Shon was perce ‘of hig? as 
. aad on-December 17, 1941, he issued a proclamation. stating ea. % 


a #: ee | haye this day agsumed ‘the postion of ¢ military governor ‘of cae . 7 


ce ~ and have taken charge of-the Government of the Territory, of the preservation of _ : ’ 
ths ee therein, and of putting these islands ina proper: state of defense oe a 


: The imminence of attack by the enemy: ‘and the possibility of: invasion make. 


er necessary a stricter control of your actions than would be necessary or proper. 
tee ~ Bt: other times. I. shall, therefore,’ shortly | publish ordinances. governing the 
ss _ conduct of the ‘people of the. Territory with respect to the’ showing. of. lights, - 
a. circulation, meetings, censor ship, possession. of. arms,, puma ielon, and explosives, gt 
_ the sale of intoxi¢ating liquors and other subjects. | i 


-In- order to assist’ in: repelling the. threatened” invasion. of | our island. ies 


. 00d citizens” will cheerfully obey this proclamation and the’ ordinances to be es ; 


on published ; others will be required to do So. | - Offenders will be severely punished by 7 ine 


| -poilitary tribunals. or will be held in 1 custody until such. time as. 3. the civil | courts ee 


are able to function.” 


ae . 


; z - Pursuant to aceon 67 of ae roel - Organic hee ‘thie: fact oe ie 


Aw proclamation. of martial law had been issued. was ‘immediately com- 


. . municated: to.the’ President: of the United States, who approved the re 
~~ action: of the Governor i in suspending the privilege of the writ. of ~ a 
habeas: a cia and. Placing: the Popritory; of Pay under martial fe aoe 


+ : he had relinquished command: of the Hawaiian Department i In accord: eo 
/. ance with a radiogram of the “War Department, and that. he relin- : 


. . : quished his position as Military Governor of the ‘Ferritory of Hawaii. on 
Vee Le proclamation was simultaneous with the proclamation. of Lieu- 


| tenant General Delos CG, Emmons, who reported the change of. of : e : 


7 Laie ee to the War Department radiogram,. and announced _ 


- a eo that T have this. day assumed the position’ of the Military Governor of eae - an 


_ the. oe of Hawaii, and as. such. Military Governor Tt ‘adopt and confirm the im _ 
instructions: contained in‘ the fifth and. ninth paragraphs, inclusive, of the ‘proc. 


lamation of. the Military. Governor: of the Territory, of, Hawaii dated December ae 
i a 1941, and the general - orders. and, other. actions taken’ pursuant. thereto. ee 


Sore [Honotutu Star Bulletin, December 19, 1941, at page 9.1 


“The Military, Governor, | since the creation. of ‘that office, Has theda : 


= known. to the community his commands through the ; issuance of gen~ - 


’ eral orders. It is apparent from an exathination ofthe orders that — 14 
- the Military Governor proceeds: upon. the theory that as a result of | a 
We the. declaration of martial law and the appointment of the command 2 a 


- ing gener al as ‘Military Governor of the torr) all of the executive 


HT 
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- legislative anid i aean power is vested in the Nitty: Gopanee and a : 


. that he-is not bound by the laws of the Territory or the provisions of a. 


’ the Federal. Constitution, on the ground that are. 9 -auspended by oy - : 


_ the existence. of martial ee 


~ The general orders. of the ‘Military Governor cover. a oe Wenge: Bet, 


"of subjects—the. jurisdiction and powers of all civil courts, the.cre- 
- ation of military tribunals for the trial of civilians, regulation, Of irs ; 
3 a traffic, firearms, gasoline, liquor, foodstuffs, and. feed, the: possession 2 
“ef. a aaios the censorship: of the press, ‘communications by wireless; 9. 
, cable-and telephone, the freezing of wages of all. persons employed on oe 


_ the Island of Oahu, and the regulation of: the. possession of currency. fo 2 


‘On December 7 General Order No..4 was promulgated, establishing ~ ee 


« aiitary tribunals for: the: trial: of all. civilians: for offenses. against a os : 


| ys ponte i ~ the laws of the United States, the laws of the Territory of! : ae 


"Hama or. the rules, regulations, orders: or policies of: the military: wea es 


-- authorities.” (Appendix 4)°°The. day following the: proclamation. of a : 
martial law the territorial courts were closed by order of the com- 7 
Smanding general,: and the Chief. Justice of the Supreme Court of | ~ 


- Hawaii. signed. an. corder | announcing: their. closing. These: military ee. 


tribunals are guided by, but “* eee ae not bound. by the limits of = 
‘Lesser’ offenses are” 
tried before provost.courts, who may. impose sentences up to five years. : 
imprisonment and $5, 000 fine. Maj or offenses ate e tried before military Paes 
-commensurate with s, 
_ the offense: committed, and may~ adjudgs a death: penalty-in ap-. 0° 
propriate: cases.” The order ‘provides that the record and procedure, _ 
- In the provost courts should follow: substantially that. of a: summary ~ 
“court mar tial, and i in the military. commissions that. of a ‘special court = _ 
martial. (It is interesting to note that under the Articles of War 


99 


- punishment. prescribed by said’ law eae 


commissions who may give sentences. pe eee 


the maximum punishment that. can be adjudged by: a, summary. court.- ae 


martial is confinement for one month, restriction to limits for. three | 


- months, and forfeiture of two-thirds of one month’s pay, and that a ’ ee 


~ special court martial has no jurisdiction over capital Offenses, and may he? 


not, impose a sentence of death or imprisonment for life.). There is : Poe i 


: aS ‘No. appeal from the sentence of either tribunal. - The decision. of the Pg 


Provost: court takes effect immediately, but sentences of military com- 29 
_ Missions ‘roust. have the approval of the Military Governor before be- 2. 
coming effective. .The accused is not entitled, as a matter of right, 0." 
to the rights and privileges of an accused in a. court martial. ‘These - a 
- rights, as has recently: been pointed out, are substantial. (Gullion, = ow ae 


“the Court Martial Works Today, 1941, 27 A. B.A. J. 765). . an ae : 
- General Order No.4, coupled. with: General Orders 29 and Br (Ape eae 


S pendides 5 and 6), prohibiting the civil courts from exercising their. 


3 on lags criminal I jurisdiction, Places the entire administration of x coe 


REPO eek fas. te ot th aR grep. oe iH + ' : . ong a Song ef a eae sine. we ae es Par, i ie See Sa 
be a SE SO eo, : . < cote St ‘ 
WV 5 ahs i i. j 
. ; : : 


oom, 


a : : ‘éuainal ie in, ‘the. ‘hands’ ‘of ailitary éribunels: The: ‘substantive : - 
ce @pimes for which: persons are. ‘tried before: military: tribunals are of- 5. . 
Sea es ‘tenses against the Federal and territorial statutes, and offenses. against ae 
poe oo eo the. rules, regulations, orders or policies of the military cn 

a ‘guthoritiee? row this it would seem. that any violation of a general 
~~ order (and general orders control almost every function of civil life)“ 
. -.” dssued by the Military. Governor would carry with it criminal sanctions: 

Moreover, in sentencing offenders, the statutes of the United States, © 
ex cc ithe Territory of Hawaii, the District of Columbia and the Courts Mar- 
"tial Manual, are merely. guides for. the imposition of sentences. The 
le military. tribunals are. not. bound by the pane prescribed: i in many” eis 
ine te Written Levee oe 
~The latest order. of the 2 Military Govamor. relating to ‘edvill Cone yee 
~*. "is General Order No. 57. (Appendix 6), which; permits-the courts ofthe a2", 
oe ee, Territory “as agents of the Military Governor” to operate to a limited >.) 

oS extent, prohibiting the summoning of the grand j jury, trial: of criminal oa 
Pe eases; trial: by jury, compulsory attendance of witnesses, and the. main- ee 

res ‘tenance. of any action against any member of the ae forces” or 3, 

we = vother persons employed under direction of the Military Governor or 
ee engaged i in defense work, for any act done in the course and scope 6f 
oy their. employment. . ‘The limitations thus imposed by the. Military © 
~~ Governor upon. the .civil courts, for all, practical purposes, render «=. 
oe them. powerless, except in cases where no jury has been demanded, or 
es ae equity and probate, cases where the compulsory attendance of wie ee 

“.. "nesses is not ‘necessary. Any party wishing to. avoid trial i ina Jaw #: 
_.\. @ase may do so by the simple expedient of demanding: a jury. Itis = 

, ..» doubtful whether: any equity. Judge. would. allow a matter to proceed oe 

. > to decree over objection of a party that he had pertinent evidence, ~ 

Ps the: production: ‘of which was. denied him- because of the inability to. -- on 

a . havea subpoena issued. (See on this: and related: points, Garner ee 
ee. Anthony, “Martial Law i in Hawaii? (1942), 30 California Law Review: 8 

| ee aoe 


AS 


Basis ae and. Connon 0 of the Application of. Mu ie Tne 


as Strictly. speaking, martial law is'a misnomer ‘in that it.is not om ee 
. but is merely a course of action justified. or. excused ‘by necessity, ae ee 
oe ‘cording to the circumstances of ‘the case. . “Not. everything, theres. ~ 
at fore, which i is: done under. the 1 hame of martial law is: legal.’ Ms (Batre 08 
man,’p. 81.) It has been, characterized. by our. Supreme Court. as:a ae: 
eae jurisdiction to che. called. into. action.in the case of. “justifying or ex. ono 
_. ccusing- peril © + Baer ti times of insurrection” ‘or invasion, or of . 
Sou * 2! “eivil or. foreign: war within districts or localities. swhose: ordinary - law 2: 
0 MO Jonger adequately sectires. public. safety and. public. rights” - (En. . 
ge ce a parte Milligan, 4 Wall. 2. (1866)). Necessity calls it forth, necessity ee : 
fa sduntaties. its s emistehce, and necessity. measures, s the. extent, and i degrees 


A Saar 
’ 
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oon a which it riy oo amcloves There are. > gr raGations 3 in. the: Sere oe 
Soe 2S aney- of military rule, dependent in’ every, “instance on. the. extent. Of 0. e is, 
_ the disorder or disaster, or. the imminent danger that i is ‘threatening. aes 
~ "There: is, indeed, a vast gamut: of. permissible measures) différing: in 3/307" Se 
-.kind.as iwell-as in degrée, and those measures applied in « any particu- iS 
mae lar. situation. must. be. justified on the grounds of necessity. : | ce a. i 
voile “These principles may be: illustrated in terms of ‘hypothetical de- or tee 
ee grees of martial rule. «At the bottom. of the scale might: be that degree ioe 
“of martial rule necessary. to protect vital installations. In this sit- “0 
“gation the military” would supersede. ‘the civil functionaries to. the...) 3 
extent. necessary to: ‘restrict: all movement within the area of the 90. | 
a ~ installation,. and to- prc ‘otect, soldiers from. civil process and detention ae 
~. for exercising control.over the area.” 7 ee 
ee “Next higher. in. the scale might. be the ore te of. the eavil: ee 
ty functionari ies’ ‘by the military to the extent. necessary to. control the. 
means of communication in the interest of secrecy. This may mean. 
Be the. censorship of news, the control of radio, prohibition gaa the. eo 


fy possession, of photographie equipment, ete. 


ee? Diva. more crucial situation. and to ‘void: the. danger sot aire": - 
| or rebellion i in a time of crisis'‘and in the face of. a possible i Imvaslon.« 95: 
Tae 2 the next degree of martial: rule. might. include. the restriction: Of-the eee, 
See possession. of firearms. and of the sale of liquor, and a more rigid con- - 

-.. trol of the. movements. of. the population. ‘Measures: of home defense,” eo 

| such as blackout. restrictions, air raid. precautions, ‘preparations foro fe, 

“gas: warfare, etc., might: become. functions. of the military. If abso- . 

hes _Tutely: essential io insure effective: defensive, tactics upon. the. o¢cur= Se 

"rence: of: disaster, the military might. at this. ‘stage assume the role 
4 of policing the’ entire area, particularly. the public utilities. It might.) >. 
alse control the marketing and supply of. commodities and. ute areas 
for the detention of suspicious persons. Pe ee 
_oe. The. final. gradation, appropriate in ie event ao invasion or Pars ee 
- a eenitiollt exigency which prevented the courts from, functioning, would | a 
hae be’ that form’ on martial law involving the jeomplets. displacement." Poa 
| of the civil courts by the military. = ee 
tee a The: rulings of the Supreme Court one litile doabe oe the fact hat ae ee 
ve oe may and will review the quéstion of whether the cir cumstances — aoe 
-. s justified the particular extension of martial law: _ (Ex parte M illigan, ee 
S ee Wall. 2.(1866) ;. Sterling v. Constantin, 287. U. 8. 378. (A932) ete ae 
tae his fact; however, should not be’ ecneiet with the refusal of the: oe 
ete Gourts to review the question of whether the executive. was justified in oe 
ae "proclaiming a. state of martial Jaw. ~ : oe or 
= The theory is that a Governor or a President i is char ae wi the oe 
oa _ daithtal execution of. the laws of the cigs oF. of the United apcaitene 


- ie? "DECISIONS or THE DEPARTMENT or THE INTERIOR | meres D. oe 


- ap 


“as. ihe: case may Be, gad that: Gheretote the question whethor: a rebel. 
“tion, or invasion, or other ‘disorder exists which threatens the security 
of the government or the ability of the Governor to faithfully execute | 
at laws, and justifies his calling the military to aid: him in: discharg- 


ing this duty can ‘better be determined by him than by the: ore ar 


But the term ‘martial law covers a multitude of possible’ measures, and. 
the. conclusive authority. to. proclaim. a state of martial law doss not 
~ include thé conclusive Peres to determine the 3 measures that eal 
Scans be taken: ee ee ee oe oe oe here 


| “By virtue: of his: duty. to’ “cause: the. laws: to “be ‘faithfully cmocuted? ” the xee: a, 
- utive is appr opriately vested: with the discretion to: determine whether an’ exi- 


gency requiring: military. ae for that: purpose has arisen. His decision to that : 
. effect is. conclusive. ee nature of the power also necessal: ‘ily. implies 


that there is a permitted range of honest. judgment as. to the measures. to be irs 


taken in meeting f OF ce ° with force. % , * om i 


: _ Bits aoe 


“Tt does not follow iconi’ the fact that: the Hxeeutive ie this range of discretion, ae 
T deemed to be a necessary incident of his power to suppress disorder, that every 


- gort of action the Governor may take, no matter how unjustified. by the. exigency _ 
‘ or. subversive of private right and the jurisdiction of the courts;. otherwise avail-.. 


cee able, is conclusively. supported by mere executive. fiat. | The. contrary is well estab-. 
lished. What are the allowable: Limits of military. discretion, and whether or not" : 


| they have been overstepped. in. a. particular Case,. are judicial questions. [Italics 
supplied] | - [Sterling Vi: Constantin, 287 U. Ss: 378 at Pp. 399, 400] . | 


Tt may readily be admitted that j ina time of war the. Military Ca 
mander charged with protecting a vital outpost against, the threat of 
Invasion. should be permitted to exercise a broad. discretion ‘as to the . 
“measures necessary for island security and the prosecution. of the war. 
For this reason it is unlikely that the courts would question. the neces- 
sity for the extension of martial law to the functions described in the. 
- first three gradations of martial law outlined above. This assumption — 
‘may not be indulged i in, , however, as respects. the fourth or final grada- - 
tion, known as ‘absolute. martial law, wherein the functions of civil. 
_ courts are suspended and civilians. are tried by military tribunals. 
During. the Civil War one Milligan, a. Copperhead residing 1 in Tn. o 7 
ee was brought before a military. commission on the charge, among ~ 


- _ others, of socking the overthrow of the Government, holding | communi-. ° 


—eation with the enemy, and conspiring to seize munitions of war stored 


‘in the arsenals. He was not a prisoner of war or a member of the - a 2 : 


armed. forces. - He filed a petition for a writ of habeas corpus in the 
~ Circuit Court, of the United States, sitting at Indiana. The ‘Court, 
“unable to. agree on the disposition of the petition, certified the case vee 
the. Supreme Court. The majority of‘the Supreme Court: went: beyond — 
the question necessary to dispose of the case, and laid down the criterion ~ 
~ for the: Justification of absolute martial law. | ‘The Court, ohaintaaning 


Pi 


1 


ee ee = panes "MARTIAL LAW. IN. HAWAII at ae Oe oa. 


one 


oe ‘ 


ee “the inviolability of the Fitth and ‘Sixth ‘Amendinents during: dima ‘of oa 

icone war, said: “The Constitution of the United States 3 is a law for. rulers ee on 
and ‘people, equally i in ‘war and in peace, and covers: with the shield'of  s: 

au) wits. Protection. all classes. of men, ‘at all times, and under all. circum. _ ee 
oo - stances.” (Ea parte M illigan, 4 Wall. 2, 120. ) The contention that—._ a a 

| iy oe - in a time, of war the commander of. an ar ‘med. force (it in his opinion. the exigen-' ee 7 ie \ 
at eles of the. country demand it; and of which he is to judge), has the power,. within: Aa eae 
as oa the lines of his military district, to suspend all civil rights and their pomedice and. ee gt 


ee subject. citizens as well as soldiers to the rule of. his Wile 8 ee 


“a found its appropriate answer im the: following statement : 


June 8, 1942. 7 oa . ee re ee ie ae 


- af this position is sound. to the extent claimed, then when: war exists; foreign or : 2 ” 
"U donieatie, and ‘the country is ‘subdivided into military departments for mere con-) =, 


venience, the commander of one of them can, if he chooses, within his limits, on ¢. 


; _ the plea: of. necessity, with the approval of.the Executive, substitute. military force aes 
for and to the exclusion of the laws, and punish: all persons, as he thinks. laa wane te 


. and proper, without fixed and certain rules. 


‘The statement of this proposition shows ‘its importance for, if true,  emblian we . | 
government: i is-a failure, -and there is. an. end of liberty. regulated by law. Martial». | 
law,. established - on such- a basis, destroys: every ‘guarantee. of the. Constitution, Ce et 


oe ‘and effectually renders the. “Snilitary independent of and ‘superior to the civil i ‘ 


“power”. *).# Civil liberty. and this kind of martial law cannot endure. 


“ together ; the anisipontsin is irreconcilable ; and, in. the’ conflict, one. or the other, 
¢ must perish. bid., Pp 124.) - Om. Ae 1 as bie bos 


The- power. of the railitaiy © Csiaander to ae arrasté ad e hold 


3 


3 ‘persons in custody. was conceded, but, the Court: adds, “The: Constitu- aS Oe 
‘tion goes.no further. It does not say after a writ of habeas corpus Ise 


denied a citizen, that he shall. be. tried otherwise than. by the course c 


ot the common law *-* *” (Tbid., ?£p. 126). The Court conceded on 


| es that: a situation might a arise ognepele: punitive or absolute martial law .. 
~ could: prevail, and civilians be tried oo military tribunals. But, said - 
the Court, such. an extension of : rere se . 


aa Martial law cannot arise from: a ‘threatened invasion. “The. riecedalty imust i nn a 
. actual and present ; * the® invasion: real, such. as effectually, closes. the courts and - Cs 
7 deposes. the civil administration. ee ee 7 ee ae 
| Martial: rule. can never exist. where the: courts ‘are ‘open, and. in the proper wae 
- and unobstructed exercise ‘of their jurisdiction, wu bid., pe 127], 7 


There as” been’ ‘considerable. controversy. among writers’ as: ; to: _ 


: . wbather the test. of open, courts as a criterion for. the justification of ae oo 
a “absolute | martial law may not be too mechanical in its application, 
"That was the view of Chief Justice Hughes i in 1917, in the interim... =~ 


_. between his. two terms of service on the bench: “Certainly | the test. See 


oe , should not bea mere physical one, nor should circumstances be sac- 
a _- Tificed 1 to form.” (War. Powers Under the Constitution, 49°A, BoA. 
-.. Rep. 232,.245; S. Doc. 105, 65th Congréss, Ist sess., page 12.) And). 
Posh other commentators have made the same cA, pointing out t that : a2 


- a ar 8 P ee . 3 : . so 3 ; 


yt 


aaah 
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es court, which | is sitting sid hoe! doors’ are e physically’ open is ‘not open 2. 
2? <ul intendment.of law if it functions under military protection | or suffer- - ~~ 
onde ance behind. barbed 1 wire, entanglements, or Es as: protee: | cannot be ee 
: canes oe. Pe ee eo 
ee It may ie. granted that ‘courts which are , prevented by. insurrection ‘from, = : a 
eee ecuting their. process: are not open in. contemplation: ‘of the law. ° To- open: them 
EN ty as. apart of the duty, oe upon the: military. Te re » MeDonatd, 49 Mont. 404, aus ee, 
| 6, 143. Pac: 947] : eae ie. 
pee gen ao TN: true test, in case. of. civil: war, ieee. seem ‘to me os be whether the > civil Soe 
emerge | authorities. ‘are able, by the ordinary’ legal process, to: preserve’ order, punish yee 
= offenders, and compel obedience to the laws. If they, are, ‘then: the military. com-.. ei 
ee mander has: no jurisdiction ; : if, on the otber hand, through. the. disloyalty of the - a 
coe civil magistrates: or the. insurrectionary spirit of the. people, the laws: cannot be kiset Sr 
die Se enforced and ‘order. maintained, then: martial Jaw. takes the place of eivil: Jaw, ce 
he whenever there is a ‘Sufficient ae force to: execute it... Un re. Kern; 4 16 Wis. eae 
OY, BBO BEBE ee ) 7 66 
eo “Apparently it ae ean’ Si that ae eddies in ee, ee ee 
Milligan were fully. aware of this aspect, of open courts. They said;. — - 
/ referring to the Federal Circuit Court, “It needed no bayonets to pro- Sa 
“2.” tect it, and required no military aid to execute its judgments.” (4°. 
Fa ~ Wall. p. 122) In fairness, therefore, it cannot. be argued that. the rep) ass 
- " Inajority were laying down a merely physical. test: of ‘openness. - -More | 
likely. than not Professor. Dicey. correctly: interprets . the: opinion of eae 
the majority, when. he says that the criterion of the courts being open =| 
or ‘closed is not an absolute: test, but that where the courts fully’and 
ee a Gee, freely. exercise. their. ordinary jurisdiction, there should ‘be‘a pre- ne 
on -- sumption. that absolute martial rule cannot obtain (Law of the Come : 
... Stétution, Tth ed., p. 544), On proof of s some e critical ene this Tree ee 
-_ sumption would be rebutted. =. : 7 ee 
_.. Various arguments predicated 1 upon the Onienie Act of Hawaii: ‘the a 
status of Hawaii as a territory, the. proclamation of the Governor and» °. 
its approval by the President, have been miade in the effort to show Pages 
.0 that all of.the-action taken. by. the Governor .and the Military As. eo 
a expressly authorized and may not. be questiotied. Th 7 opinion these: ee 
arguments. are. without validity. 7 eect 
el" Lhe act: creating the Territory’ of Hawai ‘foemially: nae ae ae 
ser Constitution and laws of the United States to the Territory of Hawaii: — Po 
, @The: Constitution. and. * * *- al the laws of the United States... 
Ce Bee ® “Hob: locally inapplicable, shall ‘have the same. force and 2 
v.... effect within said.Territory. of Hawaii as elsewhere in the United 
oe - States” (Hawaiian Organic Act, section 5). The: constitutional safe- ae 
aap “guards, important to this discussion; are the. following: ee ey soa 
Article 8, section 2 of the Constitution. “The trial of all crimes, : co ao 
ee except i in cases of impeachment, shall be by jury.” | eae 
Oo gens J LAO Fifth Amendment: “No person shall be held t io answer on a ‘Cane 
af capital, or otherwise infamous crime, unless on. a presentation ee ay 
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aoe Fndliotraent of a re jury, except in cases arising i in the jandc or chgeal oe. 
>. forces, or’ in the militia, v when 3 in. actual service in. . time of war’ oS es 


or ‘public danger.” : ae ee ee 
«The Sixth Amendment: “Ty all aan Serer ‘the sinond 2: 


ee shall enjoy the right toa speedy and. public trial ‘by an. impartial jury ob8e% e 
= “of the state and district. wherein the: crime shall have been committed?) — re 


owe The same act which. extends these guarantees ‘to. the. ‘inhabitants : a 
| coe: Hawaii provides, i in section 67, that the Governor may, eae 


& eo in: case ‘of, rebellion or invasion, or imminent danger thereof, Wwiien - the public. cd ~ oe 
Safety. requires Gt, place ‘the Territory. Or. any part’ ‘thereof. ‘under ~ or es 
Martial law until communication. can be had with | the President and his decision. ee 


. ; thereon made known. 


~ It has been arausil? ad the e Military Govenen is: mpenere rey per= ba es 


er ‘saaded. of. the fact, that. Congréss,. by the enactment of section’67 of 
ae the Hawaiian. Organic Act, authorized the Governor, in the event of Be 
ies = declaration of martial. law, to suspend: all territorial: and Federal Jaw, ae ees 
and the Constitution ‘itself. If Congress ‘had. any such intention it. °°. 


| : ‘is certainly not disclosed. by the language: employed, or by the: legis- a 


Ie oes. : lative history. ‘The effect of the Organic Act 1 1s: to establish. certain : - . . hs 
_ ‘criteria which justify the. declaration of martial law by: the Governor. * 


© As such it is. only an expression. of a right. which the Governor of. 


every. state of the. union has, even though there . may be no express Oe sores 
_- authorization for the‘exercise.of the right. In short, while Congress) 
-‘. has authorized the declaration of martial law in Hawaii in case of. 
~~ ..threatened invasion, it has not. said what martial law is is, , and has. given ve 
ae content to that liste: expression. ; ae 
According to the Fifth nmcidinent die Galyc cases in 1 time, of war ere 
or public. danger 3 in'which persons accused of infamous crimes may: be. eae 


~ tried without: indictment by a. grand j jury : are-those arising intheland = | 


oa or naval forces or in the: militia. when ‘in. actual: service. As noted, a we poe, 
the Fifth: ‘Amendment: has been .extended to Hawaii by the sameact 
which provides i in. section. 67. for the declaration: of: martial law. . That Ne ea 


| ee section does not. purport. to accord the declaration of martial law the : os 
— effect: of. nullifying the guaranties of the Fifth Amendment or to... Pe 
suspend the Tule. of. hecessity universally applicable i in martial law: Re 


a - situations. Oe oe & 
It has: been. andested: ‘that the: Gontenaten by. ihe: President oh ' a oe 


Ee the Governor’s proclamation of martial law has the effect of making = 
.. the: orders’ of the Military Governor the ‘or ‘ders of the Commander in ef. 
ns oon Chief. This would seem rather tenuous, since ‘the President has. not, = Pe 
“in fact, issued a- proclamation, authorizing the establishment of: al BE 
oo tary commissions or the ; suspension of all existing law. ~The President, ee 
ee approved only the action of the Governor im suspending the writ Of 
ae aa! Mabeds: al and d plating the Territory under martial, law. Under es 


a 
relay Shes > 


ae a : 


i ae 
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Ba ae i ahie inajority deciien in the Milligan case, ate. Breident auld. not. a Ee 
~~" authorize: the. establishment of military. tribunals for the trial. Of... 
~.¢iviHans unless the criteria ~of closed courts. established by: the 
figs, ee majority were satisfied. eee ba 
~~ Not even. the. nce in the Milligan case siiggested ‘that. ‘the eee 
oe President. alone could: erect military” comamissions. in localities | where ae 
- the’ courts were open. They said that “* * “it is within ‘the 
. power of Congress to determine in what states or districts such great. = 
. and imminent danger exists. as insite the autliorization of military ome 
haa tribunals for the trial of crimes on (4 Wall..at: page 140). 
oo’: | The minority insisted that Congress could constitutionally. provide 
ao for the suspension of certain civil rights, notwithstanding the-fact that = 
ee the district in question. was not. the immediate battlefield, and that the. ae 
courts of the locality were open. This is far from saying. thatthe 
. President or the Governor of Hawaii could exercise that power in the 
~~. absence of Congressional authority. and,-as has been indicated, no such A 
~. - Congressional intention is disclosed by the Tanguage employed 1 
tion 67 of the Hawaiian Organic Act. : ne? a 
. Justification for Absolute Martial Baile m Haws Whether sich os 
an exigency exists in Hawaii as. justifies the restrictions placed on the — 
civil courts and: the trial’ of all’ crimes by. military courts’ ‘is at least 
piace open to serious question. There is, of course, no insurrection or hostile iene, 
ee occupation. of the islands. The civil authorities have: not. been deposed — 
.”. by.an invader from without or rebellion from within. The mor ale ands 


- the loyalty. of the. civil population: have been. attested. by numerous 


— officials in ‘public. statements and. affidavits... (Radio speech by Lt. Gen. ~ 


Delos. C. Emmons, ‘December 21, 1941; Press Release,. Headquarters : 


hee 


7 Hawaiian Dept., Decenbor 27,1941; ‘4th. Interim. Report. of the:Select 

a ‘Committee. Investigating National Defense. Migration, pp. 48-58, H. | 
Rep. 2194, 77th. Cong., 2d Sess. ; Statement of Asst. Sec’y of War, J ohn. oe 
Je McCloy, San Francisco Ni ews, April 3; 1942.) For aught ate ape 
pears of public record the courts could and would have. opened POR? a 
eee _-. business i in their free and unobstructed scope on the Monday following Ps ten 

>. the attack but for the order of the Military Governor.” | me 
—.... ~ Certainly, there is little reason to believe that there has aaisted since a 
' at least shortly after December 7 any physical forces obstructing the 
Co. operation of the courts to compare with those existing in London. and: 3. 
ee eT other. parts of England at various times in the last two years. | Neto 
Tam informed by Col. William.Cattron Rigby of the J udge Advocate 
a General’s office, who has made a'recent study of this question in Eng- coo. 
. . ‘land; that the civil courts of England have not been superseded 4 ina | 
~~ single j instance or to. any degree by the’ military. In fact martiallaw =. 
fe oos) om tie: present. war has existed but rarely, and. then. only temporarily oe 
Sea spa order could. be. restored. In the fete of the extent oft the mobil- _ a 


a is 
: ‘ 


~ 


| oe Pe = a “MARTIAL LAW IN. HAWAIL ee ise 
- i. oe a PO Fae 8, 1548 Ce 
Egation ofa man n power i in: thie British Isles i in. ‘thie Broseciition of he. war, : ae 7 Nae 
"the fact: that jury trials and power of subpoena have continued. with- baa? 
~- out. interruption casts at. least. some doubt on the view. that their con~ ad 
_ tinuance in. Hawaii would interfere with the effective arming of the ee 


“islands. 


The ar ane the: Mu gene case an recut: British ¢ experience cn ok _ 
caste ‘upon. the justification. for: absolute martial. rule in Hawaii finds an 2 a 
: faxther justification by reference to. the. historical Po a, ae 


~ lished: by the President and the army in time of wat. 


| ‘During the. Civil War martial law frequently, prevailed along: ‘the pe te 
oe military frontiers, and even in the interior of the two belligerent com- . oe 
~ munities. “Except i iIn-an occasional and rare instance the civil courts 7. = 
2 “were never closed nor were their. functions proscribed. -Even in con: - a 
“ quered territory, where. military government. prevailed, the proclama- Sie es 
tions often, though there was no necessity for it, because of the com! 9-0 
ed authority of the military, provided. that. ae courts should'con- |. 
tinue: to function. | ‘Fairman has said that “There is a-certain Pro» =. 
_crustrean simplicity i in the view that martial rule negatives civil rule, 
“and vice versa” -* the experience of the Civil War shows that ee 
- while this. is lgiaty plausible itis artificial” (Lhe Law ao Martial es 


- Rule, p. 98). ? ee 
Early j in he war the écanpiphutitie piocletion of ae President oes 


68 September. 24, 1862, made “subject to martial law” not.only. insur-. + = 
gent enemies in the. insurrectionary. states but. also. “their. aiders.and: > 
 abettors within the United States, and all persons discouraging yolwn- is! 

- teer’ enlistments, resisting militia. drafts or guilty of any disloyalprac- 9. a 
. tice affording aid and comfort to. rebels against the. ageing of the. eae 


"United States. Me 


By proclamation. of the] Piecidant of me. 5, 1864, niatGal re ca = : 5 
tablished in Kentucky, which was not one of the Confederate States. mere 
The reasons for. the proclamation. were set forth j in . the Preamble, as eo 


- 


- follows:, 


“Whereas many ‘Giizens: OF the State of Kentucky | havé joined the forces of the ee ee a, 
insur gents, and. such insur gents have, on several occasions, enter ed the. said State Gee ha 
of Kentucky in large force, and, not without aid and.comfort furnished by dist 633 
affected and disloyal citizens of the United States: residing: therein, have not only’ 
disturbed. the public» peace, but have overborne. the civil. ‘authorities: and. made age - 


~ flagrant civil war, destroying property and life in. various. parts of that State; 


| - And. whereas it -has beer made known to the President:of the United States by © 
oie _ the officers commanding: the national armies, that combinations have been formed: aa 7 
“in the ‘said State of Kentucky with a purpose of inciting rebel forces.to relew 

' the said operations of. civil war within the said State, and thereby. to erbarrass fie en Be 
«the. United States armies now operating. in the: said. States of. Virginia and Mos. 


_ Sree: and even to endanger their sony > ee aw 
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In conchision it. was s expressly. stated that: 


The martial law herein. proclaimed, ‘and the things’ in ae -respéct herein Pat 
“ordered, will not be deemed-or taken to interfere with the holding-of lawful. °° 
'. elections, or with the proceedings of the constitutional legislature of Kentucky, ceo 

: or. with the administr ation of justice inthe courts of law existing therein between Sk, a 

.. \-eitizens of. the ‘United States in suits or proceedings which do ‘not affect’ the: 

eee military” operations or ‘the conse authorities” of the. government: of f the. = 


ue _ ue United States. 


. By an order: of Maj: ‘Gane Fremont, ‘commanding the Westar ne 
ee Department, dated August 14, 1861, ‘tartial law was.“declared: and oe 
= = i | established i in the city and county of. St. Louis.” -The order appointed 7 oe 7 
“>. Major J. McKinstry Provost Marshal, and directed.that “all orders. . — 
and. regulations issued by him: ‘should is respected: and: obeyed.” ” That or 
oe officer thereupon published: a proclamation in; which it was recited ee, 
~~: that the power conferred - upon: him would be. exercised only i in cases ee 
: . - where: the. civil law was “found to. be. inadequate to the: maintenance’ | 
- 6f the public peace and the public safety.”. ” Ina subsequent order he 
~. prohibited. the wearing of concéaled weapons, and later the sale or = 
ee away of any description of firearms without a special ‘permit. vee 
“General: Fremont. was succeeded i in command by. Maj. Gen. Halleck: a 
-. “in November, 1861; and by G. O. 84, Dept. of the Mo., of December | 
96, 1861, partial law was: formally ietlaxed: by the Roe in the city 
- : of St. Louis, and “in and about: all. railroads i in this. State, eo * 


in virtue of. authority conferred by the President of the United States.. : 


 * * * Tt is not intended by this declaration to interfere with the 
: jurisdiction of any civil court which is loyal to ‘the Government of 0s 
~ the United States, and’ which: will” aid the military authorities in 
enforcing order and punishing: crimes.’ A subsequent Gen. Order, 0: 
No. 89 of.1862, reiterates that. the. previous: declaration is ‘not. de~ ©. 
: signed, to. affott the courts, which are to’ proceed as before inthe - 
_- exercise of their functions, or the operation. of the ordinances « or laws. - a8 
of the City or ‘State. Later, however, the department. commander de 
: owas. obliged. to. enforce more’ strictly the martial law ‘status and. eo 3 
a suspend 2 in a measure the civil authority. — ae 6 
oe ~ Upon the occupation. by the Union: ae of New Oren in 1869, te eon 
oe May, ‘Gen. Butler, commanding Department. of the Gulf, by onda 
\ mation of May d, placed the.city and its environs under ‘martial law. ne 
| ce) In this proclamation it was declared, among. other. things, that— - | 
ee All the rights of property,. of whatever kind, will’ be held. inviolate, subject oa oe be 
we = tO? the laws: of the’ ae States, All*the inhabitants. are enjoined to pursue ig a 3 
- ss oth their’ usual avocations. ae All. disorders, disturbances of the. peace, - and — pee 
'”-- erimes - of an. eee ae eee with the forces. or: Jaws. of. the. a ; 3 
cs 2 United. ‘States, will. be. referred. to a: military court for. trial and, punishment. a ae: 
ae Other misdemeanors: will be subject to the municipal authority, if. it desires. to. ae ate 
ee act. Civil. ee between party. and party will be. referred. to the ordinary — ae 
ne |_ tribunals... oo No publication of HOWEPADEE Dampelets, or _hand: lad ut rz 


oa 


oe 3701 eee ce "MARTIAL LAW IN “HAWAII i. | a ioe ENB 
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a giving: accounts. of. the’ movements of. the soldiers ot the. United States within oe ee 
~~ this department, reflecting | in ‘any way upon the ‘United. States, will be per- “20.0 
i mitted, and/ all. articles. on. ‘war: news, editorial comments, or correspondence. ees 
oe making. comments upon the movements of the armies of the United States, must. ot 
‘ a ‘pe. submitted. to the. examination. of .an officer who will” be. detailed for: ‘that * ae ee 
“purpose. from. these: headquarters. aes All the requirements. of. martial, » res: 
. law will be imposed’so long as, in the jodintént of the United States authorities, © ©. * 
it may be necessary ; and while it-is desired by these authorities to-exercise this: =.) 


ee government, mildly, and after the usages of the past, it niust not be supposed. that: 


hy Pit will: not be: rigorously and. firmly administered as, the occasion: ‘calls for. ito So 


By: a proclamation of Maj. Gen. R.G. Shenck, as Commander of the ke 


ie Middle: Department, dated: Baltimore, Ju une 380, 1863, martial. law: was i. : oats 


‘declared in Baltimore and the western counties of “Maryland, ‘ agp. ly oS 


| = military necessity” by reason of “the immediate presence of a ‘rebel » , cae 
- army within the Department. and. State.” The e proclamation edna ae pee 
oe ‘Specifies as follows : ? ae ne es oe 


~~ 


oe The General. ‘commanding gives. assurance . “that this susperision, of ‘the ‘civik Seg RS 


“a | government within the limits. defined. shall not: extend beyond the necessities: of as ae re 
*. the occasion, All the. courts, tribunals and. political functionaries of- State, Ce eae 
wa _ county: ‘and: city authority, are. to continue. in ‘the discharge. of their. duties as. in... a 


a times of Dae: ony. in no way interfering with the exercise of the pr edominant, Rg es 


5 : are - required to remain quietly ae their honiies - and in -parguit: of their ‘ordinary’ x ae : 
Worse | avocations, except as. they may be possibly: subject. to call for personal service, 1) og ee 


- * epee. 


: | ed “ other necessary. requisitions, for. imilitary purposes or uses. hereafter.” AIL sedi- oo | | ss 
_ tious language or mischievous practices. tending: to the: éncouragement of rebel- ae 
tate lion are especially pr ohibited, and. will be pr omptly made the subject of. observa-_ ~ 


2 tion and treatment. Tr ‘aitorous and dangerous persons. must expect’ to: be dealt _ ee 
3 with as” the public ‘safety. may. seem’ to’ require.” To save ». the Sonny, is. para" ie os 
Ms ore to all other considerations. a , aa 


‘By G. 0. 1%, Dept. of Kansas, 1862, thé, Tics nae “Cominsnder®. =: eee 


= 2 declared: martial law throughout the. State of Kansas, with a, View to, oe ; a 
~~» the suppression of “jay hawking”. In G- 0. 54 of the same ‘Depart- were 


. -ment, of 1864, a further. proclamation was. made of martial’ law go eee 


Race within the State, in. anticipation. of invasion. by: the Confederate Army oe ae 

under General Price. The Order specifies, that, as the status thus estab- °° 0 
lished is intended to continue only while danger of invasion is appre: 1. 
wee _ hended, the: functions of the: civil authorities will not be disturbed os 


3 : -nor the proceedings | or processes of the courts interrupted. » eee 
In an’ Order’ of the Department, of the Ohio, of 1862,. martial: law oe. 
was declared within J efferson. County,, Kentucky Qn. which: is the. Clty yo 


| ae _ aa Louisville), for the reason. as stated that. the civil authorities. were ae : 
= unable. to afford the. proper protection. to: persons: or ‘property... Ine. ae 


- : further Order of the same Department, of 1863, the commanding gen-.- — 


Na eral, : in view of the threatened advance of the. forces. under. General | oo | 


ict “ Morgan, declared martial law in Cincinnati, Ohio, and the cities, om’ se 


S atte opposite. t bank of the. Ohio oe es Covington and | Newport ae _ 
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- Kentucky. “The Order required. that all bees ie gaapended; each a4 


Bend the functioning of the courts. | 


thatthe citizens organize for the common. dofense, but did not oe : “ 


‘By an order of July 81, 1863, the Comrunder of the. same oe See 
ment, with a view of securing to loyal citizens the free exercise of. the 7 = 
" right of suffrage at a. general election, declared the State of Kentucky «° -_ 
under martial law. It is expressly specified that “The civil authority, 
~eivil courts, and business, will not. be. suspended by this order. It is - 


for the purpose. only of protecting, if necessary, the rights of loyal 


Pree and the freedom of election.’ ae _ (Winthrop, Mf ery, Law eae a | 


| Precedents, 2d ed., pp. 823-896. Ge | 


These. constituted the principal. srolentecte of: martial. law: i er 


Got forces during the period of the Civil War. Apparently the only | = 


“instance in: which the elvil. courts were suspended was in the case of. on 
the conqu ered city. of New. Orleans, where. military government. wasin 


| ¥ effect; and where the courts actually were closed by the fact. of the _ 


~ occupation of enemy territory Py belligerent forces, not by virtue of ¢ a ee os 


_ proclamation of martial law. 
Conclusion. Tt is apparent | that. the sxeanciore of eee ae in 
/ ‘Hawaii is not conclusive of. the’ necessity therefor. - Moreover, such’ 


facts as are of. public record tend to establish that the closing: of civil 


courts to: eee accused. OF crime is not, legally ee Pie 


a eee 
Haron L. Tonia,’ rr - ae 
- Seoretary as the Interior. ae / 


ANNA BARNES | 
| Opinion, Juné 26, 1942 


CuarMs Acarnsr Unite Srares—Proreery Danace—Froobixe-—Fer, AE Na ATUR an 
Negi IGENCE—AVAIL# ABILITY OF APPROPRIATIONS. . ’ 


“The Government. is not liable in. case of damage: to privately ‘owned property. -_ a. 
oe - resulting from flooding caused. by a ‘preak in its: irrigation’ canal where. the ~. ee 
: _ cause: of the damage is shown to have’ been the: burrowing actions of ‘ferae ee 
ee ah naturae, Over which the. Government has ‘no control, and not the result of.a 9 =. ; 
- direct nonnegligent act of an employee in the survey, construction, operation, — a = 
..: or maintenance of irrigation works, for which recovery may. be -had-under. 
ae annual appropriation act provisions, or 4 negligent act, for which | recovery oe 
may be had under: the act of December 28, 1922. (42. Stat. 1066, BL U. Soe ke 


aie ‘sec. 215). ae eS 
| Grane Assistant Solictton > oe 


, Zz : Mrs, Anna Barnes, of. Klannath: Falls, ‘Onna ie filed’: a an oe : a 
ies ie ~ atiginally: stated in the amount of $1,500, but later reduced to $1,000, 


ei : against tl the United States for compensation for damages to onope, and : a 


a “Beal. a = een “ANNA BARNS! 08 rts eo ae 
SPOS Fagnle 86; 1998: a a OO ee 


Ae, otha property. ae i the flooding of her aa on ) ay “, 1941; as ee 
the result of a brealyin the “C” canal of the Klamath project: ‘of ‘the ee 
oe Buredu of Reclamation, ‘at. ‘Klamath Falls, Oregon. The question®  —- 


o 1 whether the claim either should. be allowed ‘and certified’ to the Gon 22: : a 
ae +) gress. under the act of December 28, 1929 (42 Stat. 1066), or. should bef? cee 
paid under the: Interior Department: Appropriation Act, 1949, {0022 te 


- : : Stat. 303), has. been. submitted. to me for an opinion. os oe 
 “Ttis: my opinion. that the Department i is without legal authority to . 7 aaa 


2 os ee follows: 


- allow: or pay the claim under the acts cited. 


The claimant’ describes the circumstances © surrounding t the mise ae 


Fare 


ae “The canal bank ‘where ‘the break. odeurred ‘is’ built up of Bandy. soll, with Do. ee ee 
aie - Y vegetation to hold at. “The vegetation does not have time to root between breaks. ne ese 
-. Tdid not notice the ‘water in the canal the day of the break, but the canal has. PP" ip 


a : cS ‘been. carrying: all. the ‘water it, would hold. The rancher on whose place the: _ a 
break was, just north of my. place, and the rancher south of my place said there ~ 2 7. 


Was, more water turned into. the canal on the Soat of the break, than. ‘the anal, oe oe 
| oe could’ carry. a ee me Sea - ae i As 
“ss . ) The water’ seeps ‘through « all along’ the canal, and | when the sandy. fill gots soaked oe ees: 
ane through it washes out pretty easily. | eae 
_ There was a serious break at the: ‘game piace in the bank. in. May. 1940. - “rhe 7H eaves 


oe Government put men. and tractors to build the bank up again and also fixed the) oe 


oe rancher’s field. .. There have een eleven breaks at the same Place that I know of. . 
age The bank was. not fixed to prevent similar breaks. oe ee 
‘There are ground squirrels on all the canal banks, but no more e where ‘the break: oo 


ee occurred. than on any other. part, of the. bank. “The Government. puts, ee: men Ei Baa 


|. along the ditch each spring to poison squirrels. Ae ie oe 
-° €he ditchrider: goes along the canal: once each day: ‘The ree of the’ "prewke * eae 4s 
“she tode the ditch three times ; he. was expecting trouble.: He made his. last — pan 
ae tip that night at 9:00 p.m. The break was between his last trip and morning. 
’ When. the water starts through a squirrel hole, the ditchr ider ealls for mien: and | 7 


| “has it fixed in'a short time. He doesn’t ride up and down the canal waiting for: 


- -it to break, and I don’t think squirrels would cause: the ditch to break in n the : ae : 
. same.place eleven or more times. | re eee ae 


- B. E. ‘Hayden, superintendent of the project, states? 


_ Mrs. ‘Barnes’ statements are not wholly correct, since the 14 breaks: thentioned a, een 


os ri; am not sure that the number is cortect—did not occur at the same place but «| Us 


were: scattered along. a. half-mile. stretch of land. This. section of the canal | 


has’ always: given much: trouble from burrowing. animals and. was reconstructed en iy " 
_ several years ago with: dragline excavator, giving the lower bank—it is a. side” ses 


| 2 hill. canal—greater. width and strength. | Notwitieeinding) this. extra. work, the | ss ~ 
we gophers still cause. a considerable. menace, | | 


= - ; Fred B. Mueller, ditchrider on the project states: 


Water did not go over top of bank. 


Rate! Ditch bank at point: of break, ad been’ “wore down sonie, —- cattle, bat X 7 
eee apparently s seemed to be as safe. as many other sections of bank farther on down. 


wage 
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ie I had carried water two to four tenths ges, at different times, than i it was J at fee 
Ge of break. ie 
-» °F looked that. section of bank < over, very carefully, had there been any leaks 3 in Rome 
ae bank, q surely would have located them. Soret i a: = 

heen a B. E Hayden, Lect ea of the project, “describes the + mishap S a4 

cE Se ap follower 0 eo ok ee 

“On Taly 16, 1941, “Mrs. Barnes submitted ‘chim on damage ee crops ‘and prop: ee 


os erty rae . Upon: receipt ‘of: claim, T wrote. to Mrs. Barnes. and asked her oe 


ee a to: submit éyitience within. 15 days. to show: ‘that’ the’ break in: the canal. bank — /- 
es was due to. negligence of Government’ employees. Mrs. ‘Barnes asked for. more. 


time; which was granted. She did not submit written evidence of negligence ~~. 
.. but did appear ‘before the Board of the Klamath Irrigation District at its Octo-. | 
.t 7 ber meeting and offered oral. évidence: to the effect that. in past years many breaks es 
‘had: occurred in the ditch adjacent’ to her place and that proper precautions 
if had™ not been. taken - to. insure its. stability. ‘The: same - ‘argument. might: be me) ee 


7 offered for a considerable portion of the “©”. Canal, notwithstanding. the fact a oS 


: ~ that the entire canal was cleaned and enlarged with’ dragline excavator some . 


. 7: 10 years. ago... The facts are. that the sandy nature. of. the soil through which — 


- this canal runs is very. favorable to the. activities. of: burrowing. animals, and 


aly itis next to impossible to. guard against their depredations. While’ I think Mrs. . 
‘. Barnes should, be. reimbursed for: her actual loss, Tam not ‘willing to admit that”, 


_ this office was negligent in not rebuilding the canal through this eritical-section » * 


| te the. extent that preaks could: not occur, although mperliaps extra pr ecautions- 
», eould: and: should have. been taken. ‘No blame could ‘be placed on the ditchrider, 


os who evidently. used every: reasonable precaution. | 
‘The. District’ poard. has gone on. record. as favorable to ‘allowing | Mrs. Barnes. 
actual damage, which’ they estimate as. follows: 
“The Board féels that Mrs. Barnes. has suffered a ‘total aaniage of about $400, ie 
ie ~ computed as follows: On’ six. acres: of ‘potatoes, rental. value of land $20 per - 
~aere;. or $120; cost of. seed, planting and eare’ until date of. break, $150; appton 7 
‘mately nine. tons of baled hay, $90 ; and one ‘acre of oats, $40.” ae Gece ae | 
The above estimate appears. to be reasonable and just, ‘and I recommend that 8 


it’ be submitted to. the Secretary. of the Interior for Congressional action on. the’ ms 


| <- grounds” that greater peccaucons on the aa of Government. : employees pete 
: ae prevented the. break. : : : . te eee ‘ 


Briefly, it: appears ohn a review. “of tie dyidenes hate on the ie oo | 


i . «of July 7, 1941, a. break occurred in the “C” canal of. the Klamath - on ‘al 
Rar mreet irrigation project ‘which resulted in the flooding of the claimant’s id 


‘ : land, causing: damage to her crops. and other personal property. The: i . - | 
~jrnmediate cause of the break was: rot apparent, but. after a.review | 


of the’ physical factors reported, it appears to have resulted. from thes 


+ weakening: of the bank of the ‘canal. “by water. ‘seeping into. “holes: 


ns which had been burrowed by ground squirrels. | ‘The volume of water i 


i carried i in. the canal on the day: of the break: appears not to have been: ie a ] 
-<» abnormal, for, although the: claimant. refers tothe statements of . - _ 
a neighbors | to the effect that the volume of water carried on that. day. ee ee 

So de. 1 OS ‘greater than that. theretofore carried, the ditchrider reported that «0° = 

Go, Be had “carried water two to four tenths’ higher, at different Himes, ieee 


= than it, was at the time of the proee: a 


Se a ee ee a eee “ANNA BARNES ee oe 


June 26, 1958 
| aC . Tt . 


“The Gainent. ee reimbursement: aor the dathage: susaitiad’ On eg 


= ; “she ‘ground of negligence, under the provisions of the act; of December ao as 


Oe 7 28; 1922, supra. That act provides for’ the’ consideration of any claim: - 


| : . : - against. the Government on account of damages to or loss of privately: a 
as -... owned property. where the amount of the claim does not exceed $1, 000,. ro ' 
‘caused by the negligence of any. officer or. employee of the Government ee 


neces - acting within the scope of his employment. ot Sa ae oie 
lo A review: of ‘the circumstances as. they relate t6: ‘the reportad ac= oe 


4 a of the Government’s employees in the present’ case indicates = 
_. that the nature of the terrain in the vicinity of the canal. was conducive... 
~~ to habitation by. ground squirrels and that this condition was a matter’ 
of common knowledge, not, only to the Government but to the claimant; = 
and other water users in the vicinity. .. “The-record discloses-that; 0°” 
oe Be over a period of ten years. the Bureau of Reclamation each: year. has: cay oe 
7 os attempted. to. exterminate: the: rodenits ‘in ‘various: ways, including. the. ce ae : 
_. ‘seattering of poisoned bait along. the banks of the canal, and the. 
Soe _permanent employment of a. ditchrider for the express purpose of. 
. detecting: and immediately repairing leaks or breaks in the canal. It. 4.) | 
_- "appears from the statement of the project superintendent that because, 
+> of the fact that this section of the canal has always:given much trouble 


. from burrowing | animals, it ‘was. reconstructed | approximately ten. = oo 


a years ago with dragline excavator, giving the lower bank greater. : 
2. width and strength, but that: “notwithstanding this extra work, ae ee 


a 7 “gophers: still cause a considerable menace.” - er 
/ +. «There appears. to be no. controversy | as to the ee a the oi ‘be i ee 
ae presence of. ground squirrels and the frequency ‘with ‘which’ Seepage. 


. eecurred. because of their burrowing activities, or the fact that a ditch- 2 oo 
jive vider constantly. inspected the canal banks and: immediately repaired. ce 
— “breaks as they: occurred. It appears from a review of the evidence © ee 
Pes . that the exercise of reasonable. diligence « on. the part of the Govern-. ae “S “ 7 
ment. would not require a greater degree of care or’a more constant: ey 

“watch by. its ditchriders than is shown to have been exercised here... * 
ee The claimant indicates a, belief, however, that the Government 1 neyer-.° oe 
aoe ‘theless’ was. negligent, in. her statement of: July 16, 1941, before the. oe Pee : 
eae ~ Board of the Klamath’ ‘irrigation district, which was to the éffect that: areas 


' ‘proper precautions: had not been taken by the Government to insure. ea 


_* -. the stability of the project’s canal banks, This statement. appears not. oo 
to be well. founded and ‘to: be. based. On. a belief that the. canal should. = 2." . 
have been entirely rebuilt in order to eliminate the rodents. ‘The. fact. 5 
_... that this precise sort of remedy previously. proved to be of no avail. 
_. appears: to. have been overlooked.: This. contention, .as well as other a 
Case e contentions of the claimant as s to liability « on the pers of ‘the’ Govern: ae 


5982124540 | 


ee “The cae Departinent ere ‘Ach, 1949, ‘supra; ieee : | 
he? iauiabie: to the Bureau of. ‘Reclamation funds: for the payment of.» 
eg damages caused to the.owners of lands or other private property of | 


any kind by reason. ‘of the operations. of the United States,. its officers 


or employees, in the survey, construction, operation, or maintenance 
moe of ‘irrigation works. .It has been held that j in order to récover dam- — 
'.. ages under appropriation. acts carrying this provision the damage. SUS- 2 
tained must be shown to have been caused: by the direct action. of. :- 
- ‘officers or employees of the United States, and: must be due. to un-. -* 

--- avoidable causes in which the element of negligence ‘does not: appear. 
| -Comptroller General’s. decision A-47614, April 17 and August 5,° 0. ~ 
“1983: (unpublished), in the Sam Wade case; Comptroller General’s. 
ae decision A-45268, October 22, 1932, and June 80, 1933 (unpublished), aa 
a. inthe C.J. Mast case; ; Solicitor’s Opinion M, 30154, June 8, 1940, in n the ae 
"Joseph Micka, Jr: case. See also 4 Comp. Gen. 713. ue eee ae 
Seo Inasmuch as negligence on the part of the Seer hae: ‘riot: an as 
+ established in the present case, the question now to’be determined is P 
whether the damage resulted from a direct injury . caused. by. the — os 
_ direct action of officers or employees of the United States in the SUTVeY ss 
oa “construction, operation, or maintenance of irrigation works, in which — on a 
oe event both. aivect and. indirect damages, oe the latter were. not 7 ae 
"too remote, would, be recoverable. ie Tes 
ty: <)In the C. J. Mast case, supra, facts identical: to hoses in 5 the oy Loki 
case were considered under the provisions of the act of February | ae ale 
on = 1929 p48 Stat. ase which are the. same as the: ; provisions . of ‘the a 


Ny < 


AS 


See 588 "DECISIONS ‘OF ace ‘DEPARTMENT OF THE -INTHRIOR™ ior: D. 8 a 


fe cae appears to = Sppicpene ls yee by. the project super mo nes 
Se intendent : in his statement, to the effect thats a eee oe oe oS 
bre “While ce think Mrs. Barnes should be reimbursed for het actual 1088, ce am oe . | . bs ete 
fase ‘willing to admit that this office was negligent in. not rebuilding. the canal. through pa 
vce? SUIS Cr itical section. to the extent that breaks could not’ occur, although perhaps. se 
extra: precautions. could and should have been taken. No blame: could be Bad eats 
a on the ditchrider, who: evidently used every. reasonable precaution. iy Te 
on eae Tn view of the foregoing, it 3 18 my opinion. that the oie act has tot = Rae 
. oS esabliied by a preponderance | of the evidence that.the Government 7 oe 
was negligent in the circumstances of the present case. Itiselemen- 
“~ tary that the Government does not act as an insurer, and ithas not 
~~ been: shown that-the. Government. failed. to exercise the degree of care: - ee 
~ which would have been ‘required of an. ordinarily prudent and careful 
individual in like circumstances. ‘See the discussion, infra, of the 2 
Mast and Micka cases, involving’ similar factual situations. The — - 
agi 2 claim oe cannot eS considered under the act of December 28, ene 


- Tune 26, 1942. 


ar a appropriation ack. supray but refer to irtigation’ works: of i Buren! one 
cue kof: Indian Affairs. ‘The Comptroller. General, in a decision. dated mo a 
| October 22, 1932, (A-45268, unpublished), said: 2 | ae 


ee “The: ‘claim’ ‘is: unlike that ‘considered: in. the decision: of June 15, 1915, of. the- 
ES former. Comptroller of the Treasury: to your. predecessor in. ‘connection. with the 
ce: operation cof the’ Shoshone. Reservoir. - ‘There employees | ‘ot the> ‘Reclamation — 
) Service. discharged a large volume. of water from the reservoir:in order to clean 
ie and repair it, causing a. greatly. increased. flow of: water. in ‘the Shoshone. River. 
oe ‘below the dam and reservoir which overflowed the banks of. the’ river and resulted - 
. ine datnage to. the owners. of the adjoining lands. The one was a direct: conse=. ah 
-..-* quence of the other. Here the damage was not caused by any. direct action of a ae 
2. officers’ or: employees. of the United States, but the theory is suggested that the’. aay: 
ee damages: were caused. ‘in. part thr ough the. ‘ravages. of muskrats: notwithstanding . 
the endeavor. of the watermaster. and ditchrider to eliminate. them and ’ in part 
“ ‘because the land belonging. to Mr. Mast was very Tevel: -with. occasional depres- 


‘sions into’ which: the water would flow. and from -which it. could. not readily: be 


. drained. | Phe act of February 29, 1929, does not authorize the payment of dam-- 
- ages resulting from. activities of muskrats in ‘burrowing into the banks: Of” wr iga- 
‘tion projects when - due care- “was exercised by. the repr esentatives” of the. a 


— Government. +0. eliminate the muskrats, OF. * [Italics supplied. aes . 

Furthermore, Mr. Mast, who’ is appar ently a ae of the water resuliiig: 
. from the operation. of: the. Flathead. Irrigation Project, is. ‘presumed in-law. to- 
have. anticipated the. risk of the operation of irrigation canals and in connection © 
with the. benefits to his lands’ to have assumed his part. of such risk. not. directly 
“resulting from acts: of. the United States, its officers or employees in connection 
with, the. operation and. maintenance of: the irrigation works. | : 


A careful consideration of all the factors in the matter: leads: to the conclusion. | - io 
~ that the rule of damnum. absque injuria must be applied, which requires that the” 


claim must be and is disallowed, - 


a ‘Andi in a. further. deceion in : thie 3 same. case, Gated J uly 6, 1988, a (Ae eo 
45268, unpublished), the Comptroller. General. stated i in part: ee 


The suggested interpretation of the act of February 20, 1929, -which was. s quoted 
“in the decision: of October. 22, 1982, would. make: the: United States an insurer. 


: of private property. in.an. irrigation district for any. damage. even remotely. trace." ae 
able to operations of the United States, its officers or employees, in-the ‘surveys, Hg. Ge 


- construction, operation or. mainténance. of irrigation works. 
Here. there was: no direct. act. of: omission or commission on : the pait: of: any | 


“that remote causes do not impose liability. “There. must be considered the. direct - 
cause and. the direct. cause in. this. Case. was the presence of the. muskrats in bur- 


rowing in the banks of the irrigation. ditches. and the fact: that claimant’s land : j ts Se 


had insufficient drainage, | ‘Muskrats are ferae naturae, “over: which ‘the. United: 


ae States had ho direct. control,. and, of course, the Government. was. not responsible 


- for the insufficient drainage. . ei the. absence of specific statutory authority to” 
that effect the ‘Government ean no more: be. made liable. for the presence of the. 
-muskrats i in- the irrigation ditches. than it could be made liable for. the pr esence: of” 


os, _ Srasshoppers, oats | horseflies and fungi which ee be attracted by. the - 
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_ ‘officer or’ employee of the United States. It may be, as you suggest, that a Te. a | 
lh mote cause of the: breaking. of the dike was. the failure of: the United. States, if 
such. was its. duty, to exterminate the. muskrats, but it is. @ general rule of, law: 


690. "DECISIONS oF THE DEPARTMENT OF THE INTERIOR. 9TT, D. ee 


oa . ce présence of. water “flowing through irrigation ditches in- an -othetwiae: aria region ae ; es : 
">". not favorable to the growth of fungi; insects and animals. . Neither the language: Paes 


Dee of the. statute nor the extract from the Committee Report: which you have quoted: 


| Indicates* that it. was the intention of the Congress to: extend the or dinary ee - Pa 


ae Of. liability to: include liability for remote causes. ee 
. The decision - of June 15, 1915, .of the former Comptroller “of ‘the. Treasury, to. ea 


ie which: reference was made in the decision of October 22, 1932,.and in your letter. 
‘of June 18, 1988, extended to. the: utmost-limit the rule of liability, and. that dew. 1 sre 
» o .. eision may perhaps. be supported on the ground that due to the ‘direct acts of 5 0 | 
“the - United’ States there’ was. an unusual amount. of water ‘in. the stream: bed. ee os 
_.  Heré there were no direct acts of the United States which caused the presence. 
of the muskrats, and in the absence of statutory authority therefor this office . 
as" unable to extend the rule in’ the decision of: June 15, 1915, to ‘approve. char ges. es | 
| oe : against appropriated moneys’ ‘for. claims of the character of me one in cen ss, ee a 


“tou are advised accordingly. ‘[talics. supplied.] 


~The facts, and therefore the applicable vrineinlés 4 of law, ke i : 


oe : present case are nearly identical with those of the Mast case... For the. oo 
“reasons therein set. forth, it is established ‘that here, as. there, NO 


ne negligence. or omission on. the part. of the Government to act where it’. 
‘was under a duty toact has been proven, that the injury did not result’ ~~ 


from a direct act on the part of any officer or employee. of the United 


| o States, and that, the rule of damnum: absque nguria therefore applies. ae 
- And while it might be contended here, as there, that a remote cause 


. of the breaking of the canal bank was the faihire. of,the United States. 
to exterminate the rodents, such.'a contention i is rendered ineffective by- ae 
i the general rule of law that remote causes do not impose. liability, but~-.. 


‘are such as are the. result, of accident or an unusual combination of} 


circumstances which could not be. reasonably anticipated, and over. 
‘which the party sought to be charged had no control. : ne 

The attitude of the Attorney General on this parcial ibject is. — 
ces reflected 3 in. the opinion of this office (M. 30154), approved on June 3; . 
. 1940, in the J oseph. Micka, Jr, case, involving’a. situation nearly Toe | 


ee » | cal wie the present case and the Me ast case, and from. which the follow- | — oo 
an ing is quoted: } B, ee go : ae ce 


The facts upon which t the Micka claim i is’ based: are found to: be. ee the- Go overn- | : Boe 


oe ment watermaster, in the course of the regular operation of a Buréau of Rec: . : : 
cs. pen jamation’ irrigation. ‘project, released water through. an irrigation canal. The: ras - 
eee water. flooded the claimant’s land. through. a break, in the side of the canal which fe ee 


tas * had been caused. by the bur rowing of squirrels. 


On April. 6,. 1940, this case was: submitted, to ‘the Attorney General with ce re-. : es 


A ce, quest for his opinion as to whether the Government should: pay tke claim under". 
~*~ the provisions of the act of May 10, 1989. (Publie No. 68, 76th Cong.), [58 Stat.’ 
5g 4. 14). which. provides for the payment. of damage ‘eaused to private. property by. ; oe deta 

_ the operation of the. Department's irrigation works. The + Atforney. General 1 re- ge 


cy ~ plied on April 18: : ae 
De ae oe = ee In, settling and. adjusting lata arising qandee “tthe: latter ‘statutes; a Pn aad 


oe ‘ L the Comptroller General has held that they do not impose. liability upon the United ~~ be ao 
ee a States for. Tenote causes, such as the acts of ferae naturae, ‘over which. the: United ee oo 


~ 


ees 8 a : os oo cg ae BARNEB = oe ee. me ae 


June 26, 1942. 


he . we States had no direct control: and Hint to: create liability tiie amass must. arise Be — 
ae from.direct action. on. the ‘part of an officer or employee of the United States in: the - Lee 


survey, construction, operation or maintenance of irrigation works, and must © ~~ 


‘be due. to unavoidable causes ‘in which the element of. negligence ‘does: not. appear, ‘ ; 


| Comp. Gen. Dec. A-47614, April 17 and August.5, 1988 (unpublished), in the Sam 


ee “Wade case; Comp. Gen: Dec. A-45268, June, 30, 1933 ‘Cn in 1 the: ©. Je < ee 


ae Mast case. See also 4 Comp. Gen. 718. | ee 
| “Phe rulings of the Comptroller. Gesieral 1 in’ this respect appear: to. have been: oe 


: ad ‘uniform fora. number of. years, and under: them private rights have been deter-'.. re we 


- ‘mined without any objection. on the part of the’ Congr ess.: Under the cireum- ae ae . 


i < -stances, the rulings should. not. be disturbed. ‘unless. clearly wr ‘ong. United States” ee . . : 
SNe Philorick, 120. US. 52; Swendig v. ‘Washington. Co., 265. Uv 8. oo 39 Op. AS es a ro 


; . nen No. ‘52; and I find no ‘such reason for disturbing them. on aay ley 
“In response. to a further. communication, dated May 9, from: the Acting seuss a aor 


pat t ary of the Interior, in: which the Attorney | General’s: opinion was requested’. “ 


specifically on the question “whether the damage to the claimant’s land resulted: ~ cu : 
from ‘the. ‘operation’ of irrigation: works within. the meaning. of the provision ‘of se Oe, 
“the appropriation act: (act. of May 10, 1939, Public No. 88, ‘6th oe se [53 Stat. ae 


14) the Attorney General stated on. May 13: 


“As. stated in my letter of April 18, provisions. , giniflay ve élioge contained in nthe.’ . é 

act of May 10, 1939, are. to be found in annual appropriation acts of the Reclama-. 

“tion Service. ‘since 1915, and, consistently. for’ a number of years: these statutes: os 
‘have ‘een. ‘administratively construed as not. imposing liability upon the. United is 


“| States for acts of ferae naturae over which the United States has ‘no direct control. oe 
This. ‘interpretation of, the: ‘statutes is not: any reasonable. and should not now: be aod 


a disturbed. a ea es . eo, 
oe “Ty my. opinion the present case is ‘not t distinguishable ; as: a ‘matter of law on oes 
, the Mast decision (A. 45268, J une 30, 1933), and the other rulings of the Comp: 


| - troller General mentioned on’ ‘pages 4 and 5 of my letter. of Apr il 18, 1940. eke . 


; - ‘question presented by you is. therefore: answered in the negative. ne ee 


“It is my ‘opinion: ‘that the. present: ease: is not. distinguishable | as “a ae 


| | : matter of law from either the Me ast decision, supra, or. the Af tcha. opin- ' 


“jon, supra, since it clearly appears: here, as in those Cases, that therule :  - . 


- o. vol damnum. absque ¢ impure 18 applicable, the act which caused. the dam-._ - ae 


age having been shown to be not.a direct act of an officer or employee. - aR 7 
‘of the United States, but the direct action of : forae naturae.« over Sea : 


the Government: has no. control. 


- Accordingly, since the damage aa oned . Mrs. Barnes i 1s thus shown. : : oe 


wt fab to have been caused neither by the negligence of a Government officer 2 
Ce et ‘employee, as required for recovery-under. the provisions of the act... 0» 
: os = of: 1929, supra, nor by the direct act: of an officer or. employee of the ; ae a 
ee Government. in the construction, “operation . or maintenance of an. ~ .- 
a ae irrigation work, as required for aes! under the ‘appropriation a act, ee ek 
- Supra, ‘the claim should be. rejected. - | : ae 


> Approved : ee a 2 


UE. K ay eee ee Me a a 


First Assistant s Seoretary. 


t 


Nove. —In the front of this: satatnel are » the following t tables: ze) Gases cite oC Overrated and: modified - 


4 : eases; (3): ‘Statutes. cited; ®. ‘Circulars: of.the: ‘Gentral, Land Office: (5). Executive Orders, cited:. (6) Instruc: 
- tions, cited; (7) Orders, Rules, and: ‘Regulations cited; (8) Rules of. Practice cited; (9) Reported: Solicitor’ $. 


= i 7 opinions: cited; 10) Unreported. decisions and Solicitor’ Ss opinions cited; a) Miscellaneous citations. 
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Aboriginal ‘Oceuipancy. | Page | Alaska—Continued., ea 
7 Bee Alasko, Aboriginal Fishing Rights. - ~ oy - Debts ‘Due the Unie § States; Staiute of Pe ; Pt ae OP, 
aa? . Limitations. ae vas a 


Adverse Possession. os Sates 


See ‘Mining Claim: “Public “Tesids,, aah a 
“heading, Right of the United States to Main- = 


“ dain Suit to Quicé. Tite. 


Agriculture ‘and: ‘Timber ands, 


- Mineral. Value... 
culture and Timber Lands.. eae 


“Abandonment. eke 
‘See Homestend; Mining ‘Claim. 


| ey ‘Alaska. noe 


c ears Fishing Rights. as eo of : ; : 
=f “Aboriginal éecapanéy Of'particalat areas’ _ | Raroad Hospitals. ae ae | 


| Bee. ‘subheading. ‘Debis “due the ‘United . = 
lt “States. - ey 


| - of water or submerged : Jand ‘creates:legal | 
_. fights which, unless they’ have been extin- 
'-guished, the Department i is hound to Tecog- oe 
“ize, Such. rights were not extinguished ‘by: *. 
. Russian: sovereignty or action taken there ~ '| 
ar Such rights have not’ been’ extin- 
be foe guished by: the sovereignty of the United 
_ States or-by any treaty, act of Congress, or 
e With. a 
~ respect: to areas. which may be ‘shown’ to - 
have been subject to aboriginal occupancy,: 
“sg  Tegulations : permitting -control’:.by. non? -. °° 
are Indians would. be unauthorized a and illegal... . 
@ 


coe 
. under. 


. administrative: action thereunder. 


ot Pe sin 


a, Alien Fishermen. ae 


E? - Declarants. holding “frst : eatiesaatith | 
is _ papers. ‘are not excluded from fishing in - 


. Alaskan waters under the act of. June 26, 


= : or: reduction of réntal payments on oil and ' i. ee 
. gas leases. -Rentals on Alaska leasesmay be’ = | 


G : - under the ‘proviso. clause of section 22 of the. ee 
x . Mineral, Leasing Act of 1920. eae aseeticen 


461 |, a 
... |» ditional license taxes as. may. be imposed by 


~ 19838 (62 Stat. 1174, 48 U.S.C, A: 243),amend- 
ing section 1 of the act of June 14, 1906 (34 ~ 


| . Stat. £208) nneeneeecccnaateerenenin oe 


11912 "(88 Stat. 305). 





+ as 


3 ‘Authority. for. “the. ‘oonstrixetion and ee 


| ~ operation of. hospitals by the Alaska: Rail- oe 

|: road was contained in the act of March 14,- 2.2 © 

An Alaska | Railroad. a 

-. hospital is a United States. institution. An 


obligation’ incurred: for services: rendered by. 


| Ol and. Gas ‘Leases. : 


oe railroad | hospital constitutes a debt ‘due: 
| . the United: States, action for’ the: collection 
_| of which: is: not barred’ “by. the statute: of, 

limitations of the: hiteet es eek ee 


, ote ee ae 
See | ‘Mining ‘Claim, sabbeoding, An age at 


4, Section 17 of the Mineral ft Veasing: Ket, . 1 


1 as amended, does not apply: to Alaska leases. 


insofar as it prohibits waiver, suspension, 


“waived, in. the discretion of the Secretary, are 


- | Taxability of Native Corpérations. ae es | 


—B. ‘Native: corporations : organized: ander ‘ 


me 7 the Alaska Indian Reorganization Act which’ [oo 
|). undertake..to. engage. in. occupations made. fe ER on x, 
i * subject: to license tax. ‘by. Corigress, which © re 

~ 1 license taxes appear as sections 259 and. B5CG. ae 
| -of the 1913°Compiled Laws of Alaska, are. - 9" 00). 
subject to'such lieense taxes, but no liability 


-is recognized: by ‘this opinion | for.such ad= cn a 


. . Aas Dye 


‘|: the Egeritory.9 of Alaske.. Reto eee tone 


Aliens. | ce 


- See Alaska, avbiading ‘Alte’: Fishers oe gases 


Virgin Islands, subheadings. Admission: -of eo on 


. ‘Aliens as Defense. Workers; Eraployrient oF: . 
Aliens. by Government. yk : 


: fe age 0 Ss og 
: lce : i eee . gE mines 7 $ L : 





) “Ama ae i ee a. "Page Avalsion and Aceretion, Lands Ace! Page a 


- Bee, National ‘Parks and. Monuments; See: : : | | 


bao of the. Interior,” paler 


Appeals. . cia | 7 
aad - See Attorneys and’ Agents; ‘Practice and 


Rules ue Practice. 


Ms ‘Arizona and New Mexico 


Pueblos. 


“Pueblos. 


ee = he Ars and. Agents. 7 


| See, also; Practice and Rules of Practice. | 


i A contract by ‘which. Indian. residents. ‘ 

is and subjects of the Dominion of ‘Canada. 
,.* propose to: employ an attoriey to prosecute: 

. Claims .against the ‘United States is: not. 
eee subject. to the approval of the Commissioner a 
no.) of Indian, Affairs and the SeGrIEY: of. the: ge 

i MRGPIORE 2s - 


“BA person who has notarliéd an: applica 


oy tion for'a patent under. the mining laws is’ a 
-disqualified'to act as attorney for the claim: 
~~, ant in proceedings before the: Department_. a 
ae 7 Oe United. ‘States Commissioners are dis: _ 
ce qualified to act as attorneys or agentsinany: _- 
i age 2? Sage public land matter. pending BIOS the De- a 
Cee partment... ee bees wade te ee ee eee . 
coy be Since a conciliation comimissioner ape. 


“Bea. Indians and Indian Lands, subhetding ee 


: pointed by a. court. of, bankruptey purstiant ae 


to. statutory authority is an. ‘officer - ‘of ‘the © 


- _ United States witbin the meaning of section... oe 


- -118.0fthe act of March 4, 1909 (36 Stat. 1109), e 
and, as.such, is prohibited from: accepting. 


compensation for Services. rendered in rela- 


toe, OR: to: any proceeding’ i in. which: the United nes 
a sat States is directly or indirectly interested, he oe 
__ ean’ derive no practical benefit from his en- 
ae rollment as an attorney and. it is therefore. 
an proper to refuse him. admission.’ He may,-. |. 
. however, be admitted to practice before the. - 
_.. Department. of.the Interior in ‘any special : 
‘.» instance in which he can make a proper:’ . |: 
“showing that he will receive. no compensa-. 
-- tion for representing any party ‘before the .. ‘|: 
Department and: the parties he intends to. - 
- . represent are so notified. He may become. 
~~ eligible for admission to regular. practice ~ 
' before thé Department upon termination.of..- | 


os his connection with -his office of conciliation 


commissioner ' (U. is. v. Germaine, 99. Ue ‘8. : 


~ 508 (1878) followed) ..2.-.e-.--nacce-teee 7 


5: The rules governing arogeedings a . 


~~. special agents’ reports expressly ‘provide for. . 
- appeals by the Division of Investigations. . 

— 3. from decisions of the Ccmimissioner. of the . 
. General Land Ome (48 OFR 222. 18)- mocedinn 


«Authority of the Department: 


See ‘Secretary of the Tnterior, «Authority. . ; 


| Broadeasting. | ee. 7 ae Pe 


“INDEX 


paunet By. BAe 


“See, Public Tend subheading, Right of the 
United States to Mi amntain pale to" y Ouiet ice 


Bituminous Coal Division, ‘i - | 


cisions. 


| ce The. aloes of ene to ‘the: Secre- - 
tary from the orders: of:the Director ‘by. dis- 


: “satisfied: parties'is not required. by law. Tt. 


would be proper: as @ matter. of law: for, the 


‘Secretary. to review the docket. to determine 
_. whether * the conclusions of . the. Director. an 
Conform with the law'and general. adminis- <i 
_ trative ‘policy, The determination of the . 
_ Telative advantages and. disadvantages - of « 
_ review by appeal over other methods. of — 
_ review.is an administrative function for the - 
. discretion of the Secretary -e-naneecceeen “e 


-steads. : 


Sed Homestead, subheading, Reclamation, | 


ae Bonds. a epee - 
38) 


“See Puerto Rico. 


Boundaries. : s gr 
35 


See. Public Lands, subheadings, Right oft the . 


* See Information, Dissemination of, 


: Bureau of Mines. hae 
iy Authority to Publish Report. 


"Administrative Review of Price Fixing De- ae 


Boise Reclamation Project Home- Oa as 


' United. States to Maintain. Suit to Quiet Title,’ 
a Boundaries: Indians and Indian Lands, sub- 
heading: Boundaries: Taylor Cree Atk, : 

- subheading, Districts. “4 


“A, ‘The publication ofa report of én Bue. , ne 


“f-. reau of Mines concerning tbe nature and. 
| /cause of an individual miue disaster may be ~ 
| .|- made public: Section 3 of the act of. Febru-. 
ary 25, 1913. (87 Stat. 681), which is-held.to . 
or ba authorize ‘such publication, Is not limited 
*. by section 4 of that act. Solicitor’ $ opinion | : 
|) of November 18, 1935 (M. 28219), insofar as 
of. “inconsistent with, this opinion ba caer cs 


“! Cooperative ‘Agreement; ‘Tasability of non | 


_ Government Agency.’ a ee 


to exempt it from nondiscriminatory sales 


a or use. ‘taxes. imposed: by a State. Such , 


4 


taxes are not: a direct burden on: the Feder. al 
Government. even: though the. cost ‘of: a> 


le purchase is is borne A the. Governm ent.. Bilvoas a 


9, A non-Governmént agency. engaged in' 

Sle esearch “under a ‘cooperative » agreement, 
4° with: the’ Bureau of. Mines: is not an instru-- is 
_ |. mentality of the Federal Government, so as . 
169. 


} 


"Bureau ¢ of Mines—Continued.. 


"Enforcement Powers of Coal Mine Inspec: “a8 


tors. | : wes. 


8: Refusal. to. aainik: ‘al inspector’ of the 7 
“Bureau of Mines toa coal mine isa totes : 


of thé act of May 7, 1941 (55 Stat. 177). 


e. unopposed- rby, physical force, an eee : 


| ol INay: enter a. coal. mine in. spite. of the Opposi- 2 se 


“ = tign of the owner, but the use.of force to gain a 
~ entrance i isnot justified,» Entrance tomines: = 


ae ~and. reports from owners may probably ‘be: 
a ar compelled. by, injunction- Siete weennhasecne!, 


Government Exploration for Coal; Consent . es 


“by Prospecting, Permittee. ges 


4: Sincea coal prospecting permittee sunder’ . 3 he 


ig “ the leasing act of February 25, 1920, pos- 


| 420), 


‘terpreted ..as— exclusive - ‘even: against ‘the 


a "Government, the: Government should ob- aan ma | 


tain the consent of the permittee to explora- 


~~ tion for coal by the Government in an instru-» . 


ment defining the.interests of both parties. 


« A similar agreenient should. be executed with. aot 
_ ‘mn applicant for a lease who hasmadeacoal..- |. 
o. 4 discovery. under a prospecting - ‘permit and. 


- with. an applicant for an extension. of a ptos- ae 

; , pecting permit: who has. made: substantial. 

; improvements or. investments, for prospect- 
ing: under-his permit. No. agreement is re-. 


',~ quired where there has been filed and.not © 


ate “yet granted.an application for a permit or for. 


\\ an extension of a permit. under which no -.”. 
; substantial. improvements nor: investménts _ 


have been made. The Bureau of Mines. ~ 
should request . the General ‘Land- Office, to” 


_. deny any such application when the Bureau... 7 
- ‘of Mines intends to explore. the area itself. | 


- No agreement with a prospecting permittee” 
. °°... is necessary. where the Bureau of. Mines in-. : 


Bureau of Reclamation Contracts. rao 


me See Contracts. car 


"Bureau of Reclamation. ft Shee 


- Property Damage; Availability of, _Appro- a 


priations. 


_ Sée, also, Dainage ‘Claimas- - ‘, 2 7 : . 


Tian tee aA “4. A claiin for damage to privately owned m 
baa. “property destroyed. by. fire through the: 


- tends'to explore for mirierals other than those . ° 
covered” by the prosp ecting ‘permit... “ir a 


ne Hhegligence of employees of the Bureau ‘of’ | 


|, . Reélamation may not be paid directly under 
.. glappropriation act provision ‘for the. ;‘pay-.. - 


“ment | of damages . -to “private ‘property Beste ng 


ar 4 #°* by reason. of the operations’ of the. 
a United States. * * * in the survey, - 


ae construction, operation, : or maintenance of. a 
°. ‘irrigation -works,’’” since’ “such provisions’ 
: Have.been. uniformly construed. as Tot. ex-. 


‘tending to. claims arising from negligent.acts. 


a = The claim may. ‘be- allowed and ‘certified to. < 


oe act of. December 28, 1922 a Stat. idle 


~ Congress. for: payment, “however, under the} 
537 


tN Sia a 


: of damage to privately owned property ree 
- sulting from flooding caused by.abreakinits 9 © 

‘ irrigation’ canal where..the cause of the 
“damages shown to have been the burrowing ee. 
actions’ of ferae naturae, over Which the: 9: ° 
4 Government has no SME scab eetit 


California, State of. pitts GM Aa, eater 
- See Oil and Gas Lands; ‘School Lain Grants. Pe 


Citizenship. Ota ae a 


| Canadian Indians. 


Bee Indians. ik. ee) eae 


E t, Charges for Rights- of-Way. 


~'sesses. a valuable right: which may. be in-- 


See Righis- of Way. 


See Indians tind | Indian Lands; Pritippine 
“Islands; oe Islands. 


Civil. Service’ Rules, Puerto Rico. 


~. 4. a railroad hospitat constitutes:a:debt-due 20... 
“tthe. United. States, action for the collection 


See Puerto Rico. ay 


: | Claims: ‘Against: the United States. 


See. Altorneys . and Agents; Contracts; eae 


Damage Claims; Indians. Na 


| Claims by. the United States. pr 


- See, also, Contracts; Damage Claims. 
“1 Authority for the ‘eonstruction ‘and. 


bo “operation of hospitals by the, Alaska’ Rail-' 
‘road was. contained in the act of March 14, 
|} °1912 - (38. ‘Stat. 805). ‘An’ Alaska ‘Railroad 7 

i hospital is a. United States institution. An 


obligation incurred for services. rendered by, . 


of which’ is not barred by the statute of 


zh * limitations of the ae of. if Alas i 


Coal Lands. 


yea . Rights of Prospecting Permittee. = ie 


. the permittee. of a. lease without competitive _ ° _ | 
bidding’ covering all. coal: discovered, ‘pros. Be beige SOY 2 
vided the permis has: sboperated in the’ oe ae 


Poe "See, also, “Mineral Hanis Mineral Leasing : : ae ne ie 
: Act; ‘Oil and Gas Lands. be oe 


Pape o Since a coal prospecting permittee cae = 
the leasing act. of February. 25, 1920, pos- ae 
~~ gesses‘a valuable right which may be‘in- 
|: -terpreted as exclusive even against the-Gov-". 
’ ernment, the. Government should obtain the... 
oe ‘consent: of the permittee. to. exploration: for * 
coal by the Government in an instrument. =~ 
. defining the interests of. both parties. Itis. 5 oo. 
- recommended that: such an. agreement prov -). 89) 
vide that any: discovery made by the Gov-: 


Bureau of Reclamation—Con. Bagge 
: Property Damage; Flooding.. nie “ eo) | cE 
2, The Government is not liable in. com. eg ae ee 


ernment Shall not prevent. the’ ‘granting to - ie a a ceh 


E x 


a area itself. 


~ 


Coal Lands—Continued. ea te 
: * Rights of Prospecting Permitteé—Con, 


Page Contracts—Continued. 


4 "exploration t by: the Government. i in the man--: - 
. her specified.in the agreement, and with the °- 


" understanding that any: such lease: Shall pro-. © | 


“a.” », wide'such special terms of rental and royalty © 
.* and such: other requirements with. respect 
.> to minerals discovered by the Government. * ~ 
_ a8 the Secretary of the Interior may deem. . _.| 
Ge appr opriate.. A similar agreement shouldbe.” 
_. executed with an applicant for. a lease who. 
_. has. madé a coal’ discovery under a pros: 
os _becting: permit and with an applicant. for * 
.. ‘san extension of a prospecting permit who-has 
. ‘Inade substantial improvements or invest-» . 
"ments for prospecting under his permit. - No 


“agreement is required where there has been 


__. filed and not yet granted an application for. 
_. 1a permit or for an extension.of a permitunder: — 
_.. which no substantial improvements nor in- 
vestments have been made, x 
‘Mines should request the General Land oes 
Office to deny any such application when 


The Bureau of 


the. Bureau of Mines intends. to explore the 


~ of Mines intends to explore for minerals. | 
other than those covered by the ‘prospecting +, 
. 478) 


“ment Powers. - 


See Bureau of Mines... is 


Condemnation, . - re 


‘41. The act of August 1, 1888 (25 8 Stat. B57, 1. : 
40. U.S. C. sees. 257 and: 258), provides in. 


No agreement with a prospect. .- 


‘ing permittee i is necessary where the Bureau. — : fe 
Pee charged with the. responsibility. of confirm- . - 


|. ing estimates: by ‘an’.examination of all. 
available. data: and ‘material furnished. tO 
it -by the Government, together with an. | 
examination of the locus,, and (4) that ree.” 
- gardiess‘of i increase. or decrease in.the amount 
- Of excavation, . payment should: be. made. -- 
at the unit bid ine aaa ceeneuiets 


Coal “Mine Tnspectors, Enforces ae 


_ generat terms that where’ an officer of:: the. me 
‘United States is authorized to procure real. . a 
estate for:a -public use~he. is authorized to 


acduire it by condemnation. pce woeeeetee 


Constitution of. ‘Mississippi, Inter~ 2 | 


"pretation of. 


a Ao ae 


405 


Seo. National Parks. ae a - we oh ads 


- Constifutional Interpretation.” _ 


See Indians and Indian Lands, subheading . 


-Tazatio ne 


"Contest, Contestant. 


See Homestead, subheading Contest, 


_ Contracts. eats 


- See, also, Tndlaiis, subheading: Contracts; 


oo oil and Gas, subheading Contracts, ' 


oe 7o The United States is.as: much bound by : 
a eke its contracts as are individuals... pee ncaa 


~s oa “An assignee is. bound fe the eecctical 2 
-_ - interpretation “of - the . assigned contract’ 
7 ‘ concree in be his aicunr: sees eee Soon * 





Changes i in. Plans‘and Specifications, 


3, The contracting officer under a contract: 


|°..for the: construction of a. ‘dam. ‘ordered. aoe 
- eavation: Stopped at a. -point. ‘sooner: than... 


. Page "2 


allegedly - atiticipated ‘by the -contractor. * a 


thereby was thrown out: of balance. . 


calling for an adjustment under’ either | o 


- Article 3 of the contract, which covered ace: 
_. tual changes in the’ plans or specifications, ; 

or under Article 4, which covered changes 
|; in. subsurface - conditions ‘encountered. or. 
| discovered during. the course: of the work, 

_ (2) that the contracting officer acted. props. eh ee 5 is 
_ erly under: the contract in terminating = =o 
excavation when, in his opinion, a suitable ~~ 
foundation had. been reached, (3) that the ae 


estimate of the amount. of excavation was 


| _ Dot ab. actionable: representation or. guaran- 
| tee, but was for the purpose: of comparing « 
|. bids only, and that. the contractor. was 


ou _ Glsins of Contractors; Ofsets. < 


4, Moneys legally. die. the. “asvaniani: o) 


ee ‘a contract. and not. paid, by reason | | 
of a mistake of. law, may. be set off against Pa 
8 subsequent claim of the contractor... 


Damages. . ie: pa 


“<5. Phe’ Commissioner of. Indian: Affairs, io 
‘ duthorized” ‘by contract to: readjust stump- 
age prices by a given date, and having done. i 
. |. so, had exhausted his’ authority: and was - 
, | not empowered to make a further adjust- 
ment: afew days later. 
 from..such unauthorized action would be . 
~ properly deductible from any claim: against 
~ the Government based upon ‘the: same ea 


eli Bight-Hour Law Violations. 


ag. a requirement of: mere: business ‘con- | 
ay ‘venience Or . pecuniary. ‘advantage does not 

~ constitute an “emergency” relieving a.cons 
tractor of the penalty for &. violation of the i? 


233] 


eight-hour law. The necessity. of repairing 


a dangerously weak: tower, however, does eta 

- constitute an emergency “caused by. *. * | 
.. danger to life,”’ and. no. penalty should ‘be 
imposed for. overtime employment. in 1 such: ee 


The. profit drawn.” 


= 


530: 


oe 


in making its hid, and additional compen- a. 
sation is claimed on the ground’that the bid. 
Held 
‘|. (1) that the decrease in the amount of ex- 0 
| .cavation -by the- contracting officer did not. 
- constitute a. change in the.. specifications hes 


500 


| Contracts—Continued., 
ee stoops). othe 


| Page Contracts—Continued,, | oo Ses. oo 


i ae Where. ‘an ‘Indian lumber ‘ntact < ‘ 
‘authorized : the’ ‘Commissioner* to. readjust. - 


ae ‘stimpage” ‘prices - at . three-year intervals: ee 
on the: basis’ of. prices, prevailing during such . 


. periods, and. stumpage-price readjustments » 


“> were made’ ‘at: other times: and on, other : . 
Nae ‘grounds to the, benefit of. the contractor, — 
«the contractor .is estopped. from, objecting .. 
'. > to a continuancé of the practice. when: it of 
gamers runs to his disadvantage. _—.------------ ---+-- ne 


rr Hire of Animals; Recovery: for Loss. an oy 


e, 8: ‘Claims’ ‘for: the loss’ of animals rented pe 
wi. to the. N ational Park Service under contracts 

- °' entered into: pursuant. to the provisions. 
of the act of May 26,.1930 (46 Stat. 381),° | 
are reimbursable from any available. funds. pes 


in the appropriation to which. the hire of. 


~-such eapinment, would. be Properly charge- | 


Tnterpretation. eo | 


°-. 9, Where’ an. ‘Indian: jnmaber’ ‘contract’ rea 

, “provided for readjustment’ Of:. _stumpage- ee ye 
-. - prices every three years such: readjustments, aa» 
“ eould. be-fixed at rates varying during the. | ~ 
period before the next readjustment. Where. | 
i contract: has been. loosely . construed - by: 
“both parties for many years, the’contractor.. 
“Seeking to establish: a breach must bear. the. * - 
burden of showing. that theinterpretation . | 
_ (put. upon the contract by: the Government 
6 ‘was unreasonable <= --a-nneoee dhe 


ee ‘Liquidated Damages; Delay. oe 


10, When. there. is a delay. in ‘furnishing ee 
- Inaterials beyond the: date ‘set. by the con- |: 


tract’ for delivery and* the materials. could.” 
not sooner. have been. procured : in the open © 


_ anarket, it is proper: to assess. the. liquidated - ‘ 
roe damages prescribed .in the contract, not. 
‘withstanding the fact:that the total damages ~~ 

oe thus assessed exceed. the purchase price of 
. ithe materials furnished. | ‘Distinguishing 11°... ~ |: 
rea Comp. Gen. 384, ‘and 16 Comp. Gen, 344... a 


ad: ‘Relief. from’. payment. of liquidated - 


oe oes Liquidated Damages: Delivery Provision. -e 


| ~ damages assessed for delay in. delivery may 


< be-granted where contract'provisions permit, © -— 
_° finding-..as. excusable. thereunder delays — <a 

. eaused. by required filling of Government. 
, ... .Mational defense orders, and where needed: | 
\. Materials Gannot ‘be procured in the open 


‘ (MATH enone Seo eecte ecto * 535 


id Liquidated Damages; § Substantial Perform- a 


amees 


BOS 19, A contract for materials: plowed for 
aye : delivery by a certain date and for the assess- 

- oy. ment of liquidated damages at the rate. of $5 
-: per day for delay. in. performance, All ofthe 


oo miatert ials except certain Eels having a value 


so1-| 


412). . increased. costs... 
| > prior to the execution of the contract had 
| indicated with certainty to: poth. the Gov-. 

~ |" ernment and the. contractor that tbeareain =~ 
oo question would yield adequate ‘suitable ma- :.. 

Held, that the. occurrence. of: rhyolite: ane 
~ constituted an “unknown” condition “ofan. 0°: 
- unusual nature materially differing from} 
|. those ordinarily: encountered and:-generally. | 
recognized as inhering i in work of the charac- na ae 
ter provided. for in‘ the plans and specifica- Mout fo 
. tions,” within the meaning of article’4 of the 
contract, and. that the contract: therefore” 

' should be. modified to. provide for ‘payment — 
_ . ofthe increased costs a the. comttractor-..-. cs 


i _ terial. 


Liqui dated Damages; Substantial Perfo orm- 


_ ance—Continued. 


‘of 6 percent of the total eotitract price and not ge 

io essential in. the use of the. ‘remaining mate-. - ee oe 

. |. rials, were delivered. -by the date fixed: Held, © -.. cafe te 
|. that there was substantial ‘performance ie cee 

“1” ‘the contract. within: the. time ‘set.and that, 

a] _ liquidated damages accordingly should not’ 
if ae a 


- ! . Liquidated Damages; “Shipment.” ke 


500 | Liquidated Damages; ‘Relation to Probable 
es ; Actual Damages. a ae Rein ees 
“BA. ‘eontract for the furnishing of pee Ge: 
|. Screws having a value of $17.26. provided fore Gx 
|. the assessment of liquidated damages at the > 
‘1: rate of $5 ‘per. day. for délay in. performance. 
‘| ‘The contracting officer‘ assessed liquidated lena et 
-_ damages in. the amount of $45, for. nine days’ fe ae ae 
delay in- “making delivery, Held; that thes 2 
|. liquidated damages stipulated bore-no rea~. 
'|.. sonable relation to'the probable actual dam-: amas 
te ages and that the damages imposed. therefore - a7 
_ | should be. remitted. Citing 16° Comip: Gen... 
iz Bb cnn inn chancenaceent id Si dainpenancnnntn : 


14, Liquidated damages are. properly i 


Unusual Nature. 7? 


sessable for. delays occurring between. the = 

| time of delivery to an intermediate agent for : 

|. subsequent delivery to a shipper and the | _ 

_ time of actual movement from the shipping - 

| point, such intermediate action not -consti- othe ance 
| g | - pe BOR 


. Modification; *eUaliewal Conditions of an : : 


16: ‘During ‘excavation { in a Kerow pit the 


- contractor under a contract for the construe. 
tion of°a dam: encountéred: rhyolite, asUbe 0 0 
stance which, after extended examination DY: a. oe 
the Government: ‘engineers, was. rejected as: Rigo 
a ‘unsuitable for the earthfill: ‘required by the 2-0. os 
| contract specifications, thereby necessitating OU ee ce et aks 
|. the utilization of borrow pits farther removed aces 


from the construction ‘site; with resultant. — Rae 


| Practical Construction. _ a coe ce: , 


Geological: data available ; 


16, The practical construction § given: to: oa ol 


“contract. gue both parties. for several al years : OG wie 


We ons * . 


- Contracts—Continuied. Page, 


Practical Construetion—Continuéd, 


-. may not be repudiated by a party that has: 7 
".°.. profited ‘therefrom even’ though such con-, | - 
“.:. struction is. incompatible. with. ‘the: literal’ 
terms of the- picag ageracen ae eeke [ke ees 


Waivers aa. 


VA Express uae byt the éoritractor toa ne 


poe 


"Delegation of Authority. ° ‘ 


ee y proposed course of action constitutes a waiver - - : | 
barring any claim: grounded on the illegality eee F 
.. Of such knee re aa snerenere is 


See Secretary of the Interior, Authority, 8 sui co 


- heading Delegation, 


"Damage Claims. te, 


| 2h, Bee,.- altos: Indians, subbeading Damage. 


Claims. i 


: ‘Claims by United: States Against Federal nee 


_ Employees. : ih “€ 


_ 


Ze An. administrative offiger is: without © _ 


af 7 authority to require reimbursement, -either ee 
ore by: withholding compensation or. otherwise, Sof 

 from’an employee for damage to: Govern-. ve 

_ ment..property, caused by the employee’s |. 

= negligence, since an. officer or employee may: : 

. 4, Dot be administratively deprived, of his law-.- |. - 

ful compensation, and is as much éntitled to. | 


. his day in court:as any. other citizen against a 


whom the United States may assert a claim, 


- "The appropriate procedure is to refer such a’ of 


_ Claim 'to the Department of Justice for action oe 
a a request for. payment is unsticcessful-.-- 
Bs . = Hire of Animals; Recovery for Loss. Ie me 


a 2, Claims’ for the loss of animals rented'to - : - 
the National Park. Service: under contracts ze 


eutered into pursuant to the provisions - of 


© the act of May 26, 1930 (46 Stat. 981); are 


: Teimbursable from-any available funds in. 


-'” the.appropriation to which the hire of such ©. | 


equipment would be properly. chargeable. : 400 | 


3 Indebtediiess ‘to Government. ae, Geet as 


3. Where dsimait: was. still indebted re aon 


ee © the Government for part of the ‘purchase " : a 


price: of the . subject. Matter of the claim, re 


. under @ specific reimbursable agreement, 
' the superintendent or other bonded. officer 
—. of the Indian ‘Service, to be determined by . : 


- the Secretary. of the Interior, to whom pay- 


ment will be made under. the act of February: — 


25, 1933, supra, should be governed by the’: °. 
Reimbursable. Regulations. in order to pro-~ - 


cS Taatter of the unpaid account -—-- enn hanne 


aye 2 tect the interests of the Government inthe ~ +} 
“Fi a 


he Negligence imputation to Passenger. oe ae 


4, Negligence, of private. driver, which. Ht 


“s would Preclude allowance of any slain subs 


600] 


334 | 





‘Negligence; imputation to Passenger Con. ; 


"mitted by him, cannot be imputed to pas- “ 
‘senger who presents meritorious claimand is 
| ‘shown not to have been: engaged in joint °- 


_ enterprise nor involvéd in directing opera- 


‘tion of the private car. aera imine ro 


_ Negligence Res Ipsa Loquitur. ee 


+B. The docirine of-res ipsa loquitur. may bese 
“pulled: where claimant’s ‘horse. was killed as . 
Tesult of coming in- contact witha fallen ~~ 
'. high-tension electric. line: belonging to the ~*~ — 
Office of Indian Affairs. sosoeseeenetestites, 


“Property Damage; Baile. 7 


6. Private property, im ‘the possession, of ps - 


vey ae 


122 


- Gaimant. as‘ bailee, was’ damaged through 


‘the. negligence: of as ‘Government. employee. 


_ Since. the ‘bailee: Was . ‘respousible to the 
_ bailor-owner, who waives in favot of baileéall = 
: right of claim against any third party by | 
Tedson of any collision involving the bailed - 


- property, the bailee’s interest in the property 
entitles him, to. ‘reimbursement: ander the - 


act of Tune 38, BOT nen ceneagetceernecant 


"Property Damdge; Direct Result, 


%, Claims for: dainage to privately’ owned ot Be 
. property resulting from silt blown froma 
- lowered reservoir may ‘not be paid under an . - “a 
~ appropriation for the. payment’ of dainages ~ 
caused Spy. reason of the operations of the | 


United States. * 
“struction, operation. 


*°* in the survey, con Bee. 
‘or maintenance of 
; "irrigation ‘works, ** since the damage was not. 


_ the direct result of the direct act of Govern. Me 


ment SEDI Se oes mnie’ 


mare 
- property Damage; Ferae Naturae, > 


8. “The Government is not: liable in case oe sa 


. damage: to. privately owned property. Tre-. 


‘sulting from flooding caused by a. break in | : sae 


its irrigation canal where the cause of-the ~~. <0: 
‘damage is shown to have been the burrowing. 2. 
actions of | jerae naturae, over which the . - 
_ the Government has no control, and not the - 


result. of a direct nonnegligent act of: an em-. . 2 | 
- -ployee:. in the survey, construction, opéra-" es Py 
~ tion, or maintenance of irrigation works, for. 9. 


which recovery may be had under annual ones, 


appropriation act provisions, or a negligent... era 


- act, for which: recovery May: be had under — 
the ‘act of December 28,.-1922 (42 Stat. 1066, ae ea 
SLU, 8. C. sce, BB) -nonance nena tndnenoe 


_ Property Damages Implied Taking. . 


. 9.-The intermittent and, incidental plow: pee 
‘ing of silt from-a lowered reservoir to pri- Fn 4 
‘vately owned property does not constitute ) 
_ such’a permanent invasion of the property cy 
“as to. amount to an appropriation of it'and .° °°. fui 
hence an implied taking. .—-2---2----20--= . 


y 


Deore + 


. States *. 


“Damage Claims—Contisiued. 


: a “ = | Property Damage: Loss of Profits, ‘i 


ran ee Property Damages Measure of Damages. - 


eee Ah A claimant, whose Jand: was ‘subject woe I 
ae to- intermittent: overflow from. 
"ditch, was) obligated | to. make Teasonable.. 
2s efforts: to minimize the. ‘resulting damage," 

“. * ‘and since he:could have: prevented recurrent. 

_ -¢.dosses’ by the improvement of a roadway. . . 
~ his recovery. is to be measured by the reason- > 

cable: expense which. thereby : would have 
“been incurred,. rather. than by the. entire aoa © 


beak hia ee “492 | 


irrigation 


| Pose 


an 108 ‘Recovery for. ‘Toss of profits alleged to.” 
ae “have Tesulted from. negligence’ cannot be - 
nae allowed. where. the anticipated profits are: a 
Be “vague. and speculative and the business. in. 
fae question has not: been ‘uperated, for ;a- sufi- Phe 
“. .gient: period of time to. give it ‘permanency ne 
| ~and ee ee 


; Property Damage; Negligence. - ee ‘ : patra Wits AS 


“12, Failure to clean grille i in irrigation ditch ee 


* siphon: held:to-constitute: negligence making: 2] 
- Government liable for damage resulting from: . 
- Soverflow on-private property: Claim’may’. _ 
. not be paid directly undér act of. February | 


we terior to “pay. 


* ie + 


’. United States -* 


struction, ‘operation, or: maintenance of irri- ean b 
_ gation works,” since this provision has been {Private industry. .The prohibition: in thé... 
7 | ‘| act of March, 1917 (39.Stat. 1106, 5 U. 8: Cy. 

“SOC. 66); against. the ‘reccipt of supplemental - 
salary bya Government. employee i in connec: * 
alee ‘tion with his official. duties from any source. oa 


other than the Government of the United: 2... 


uniformly held to cover only. damiage result- = 
ing from direct, nonneglizent acts. of the | 
Government...222- 22-22 iLiee eee - 
13, A claim for damage to tirkvately owned’ ts 
property: destroyed by fire through the negli- - “4 
" * ‘gence of employees of the Bureau of. Recla- : 
*-) “mnation may not be paid directly under an 


e : appropriation act provision for the payment dont “ 


of .damages to. “private | property | *_*. 


by. reason ofthe operations of the. Unitea 
a 


 @laims. arising . from negligent acts. 


> claim’ may: be. allowed and certified to'Con. 
*.”. gress for payment, -however, under the actof ... 
"|. December 28,, 1922 (42 Stat. 1066, 31.0.8. C..-.- 
>. 3 gee, 215), . which’ expressly: authorizes: such: 
"action on claims founded ‘in negligence of the.” 
ae Government a oe Faren intr dentonec ts. «5874... 


a : Restricted. Indian; Disposition of Award. ee ishing Rights, 


whe ae. md. “Where: the claimant, a restricted. in 
ee Bry - dian; has died. during the: ‘interim. between |. - 
°°  the'date of filing claim'and the award of dam-> 
© Bg@S, payment of the award should bemade ~-. - 

- s+ -:dn aecordance: with the act. of. pebeuaty 25, .: 
¢ ae 1938 a ae etal Le oars eee ars cree dene 


ye: 


ee *. in the survey,’ construe * a 
a = tion, operation, or. imaintenarice of irrigation. - 
ye es works,” since such provisions have’ been . - 

; uniformly. construed . as not: extending to se es 
The 3 ye eet: 
fe ae Federal Range Code. ue 


: oh 
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INDEX. ee ve 3 oo o a 


: Federal Employees. 


Re, a : Private Employment. 


Eight-Hour Law Violations. as 


See Contracts: | 


/Bxtingutshment of Aboriginal , 


: Extradition of Indian Fugitives. “ oe 


See Indians and Indian Lands, subheading ae 


© Extradition; Indian Tribes, subheading, Tribal ee 


» Authority to Extradite Fugitives. eee 


; - a Dual Employment. 


e's a The prohibition i in n section 1 1765, Revised. ee ae 
_ Statutes (5 U. 8. C. see: 70), against dualem-. -. 9-4 
. ployment is only against receiving extra.or’ > 
double compensation out of United. States. 0 
: funds.: In the absence: of specific reason: to ‘“. 
vr the contrary; there is nothing to. prevent’ an... 
. employee of the United Statesreceivingcom-.. 9%). 
| - Pensation from outside sources.and’at the..." |. 
_ same time his-salary from the Government... 
The questions of conflict of duties of dual © | 
‘|, employments. or -of diminished . efficiency re 
are ones of administration’ which do not 
effect the: payment of salary so Jong. as em- 


* 20,.1929; anthorizing the Secretary of the In-.— a ployment by the Government exists. 


TOF damages caused 
‘to owners. of lands or other private property | 
. by reason of the operations of the... 


ee ee 


ae There is no. express statutory prohibi: 


in the. survey; con-.. is a . fon: against. the holding of. a Government. ; 


-~ position simultaneously. with ‘a position. in ee 


States, with certain. exceptions as to contrib-. nea 
uted. funds, ‘is. applicable. ‘only. when. the. ; e , 
: - salary, from the privaté. source is paid: for 
duties which are ‘performed. pursuant to. 


Federal employment. 


Pen er eee ee ee 


See Damage Claims. : ‘. : eo 40 


Seo Grazing ‘and: Grazing Lands; Taylor = ; esa 


Grazing Act and Lands. : 


Federal Tax. 


‘See, Indiaiis, subbooding Paced. - 


See Alaska. © 


- Florida. 


| Seo Nationa Parks and. Monuments, ne 


Federal Employees, Claims Against. a a 


Fort. Marion National al Monument, oes 


Fort Peck Indian Reservation, 


“INDEX ae 


_ Effect of Rejec tion of Indian Reorganiza tion 


» Act on Land Allotments. 


alts The authority in the. ocrbay of the “ fe 
~ Interior to allot lands to children: ofthe Fort = 


"Peck Indian Reservation under. the act of 


_. > ‘April 1 1914 (88 Stat. 593),isacontinuingone. 
in view of the rejection by the Fort Peck In- aa 
dians of the Indian Reorganization Act of < | 
— June 18, 1934 (48. Stat. 984), prohibiting allote.." = 
ments, and in view of the act of June 15, 1935 
(49 Stat. 878), providing that laws affecting: 


| _ Raising; Public Lands; Taylor’ Grazing . Ack; . ae 


Withdrawal ao “Public Lands. 





"Licenses. . : 


1 In adjudicating applications for grazing 


licenses, the. base properties of applicants are 
4 Classified, and the. demand: for the use of. 
|. Federal range which is thus created falls in. 
classes 1, 2, and 38, but the Fedéral range. 
which is used:to satisty such demand ‘is not. 
thus classified. In determining the. right of 
- any. applicant to the use of certain range; the _ 
-range that. he. will be Permitted to use-de- ' 
» pends not on any “‘classification”’ ofthe range, 


Bee, also, Public Lands. _ 


Page | Grazing: and Grazing Lands—Con. Page a wae 


ae -Jndian ‘reser?ations which: exclude them-""-., but on the classification of his base property. ats ea 
- “selves from: the Indian Reorganization Act. | - 2; The class 1 demand of-any water which. 
- shall be deemed to have been ecenouy. | sds offered as base property is limited to the 
og effective on such reservations-.:------------ - 16). greatest number of livestock that were prop- 
2. The authority of the: Secretary of the ~~" | erly grazed from the water during the priority 
~ Interior to approve or. disapprove allotment . | period, and: thus -would not include the . 
selections under the | Fort Peck Allotment, <. |. number grazed on. a stock driveway created 
“Act of April 1,.1914, is not broad enough to -~.| under section 10 of the stock-raising home: . 
*. “permit him to decline to approve allotment | stead act. Where two waters which would. 
o selections made under the instructions of the otherwise: be in class: 2 have overlapping © 
_ Interior Department and in pursuance ofa | service areas, the water developed latest in 
a course of allotment: established on the réser- «| point of time becomes a Class 3 water as tothe - 
ts vation because of reasons not related tothe | area’ of overlap, and the grazing privileges | 
. merits. of. the individual selections but of . “|. on the area go to the offeror of the earlier. 
land policy. .--.--------------s-¥s0---~+-:- _. 16): developed‘ water... 'The decision in the. case 
— +, 8. When beneficial - title. to trade. pus a of Roman C. and Sérapio Nunez, 561. D. 363, 
a ‘hase. by the United States through the and..certiain unreported: decisions, are over- ¢ 
ae Resettlement Administration is placed in Ba ruled to the extent that they are inconsistent. eee 
.. . the Indians, the lands will not be subject to ~. {> herewith. SPI ee ae. es Whe gs 
allotment under the Fort Peck‘Allotment ~~ | 3, In construing the requirement of section | 2-8. 
_. Act of April 1, 1914, as they do not constitute - “| 2, paragraph (g) of the Federal Range Code, Hee 
“surplus lands remaining ‘undisposed of," ~ | that lands shall have had 8 years or 2 con-: ies 
- put they may besubject'to allotment under’ | secutive years’ use in connection with the ee © 
-. the General Allotmént. Act in ‘the: absence of oe ae: same part of the. public. domain. during the —. a 
. contrary legislation-.__.-.---=----+=-}-=-++- 16]. 6-year period prior to June 28, 1934;in order : 
4, Undisposed of surplus. lands on ae Fort >|. to. qualify as dependent by use, the doctrine © 
. Peek Reservation when restored to tribal. | of reasonableness: should | apply ‘and. the ~ oe 
>. ownership would be. ‘subject to allotment . os amount of use of the public domain in any 1 —- : 
os ~ander the Fort Peck Allotment Act of April | year must-have been substantial in relation | oo 
Pre As 1914, in the ‘absence of contrary legislation: 16 | to the extent of the grazing season, A‘uso,, 
’ §, Where unapproved allotment selections... | of the public domain for 1 or 2 days oubofa | 
. should have been approved according tothe =| season extending in.the average year from 
~ ordinary procedure of the:Department but =| July. 1. to September 1 is not: substantial. cae e 
without sufficient justification were not so) | within that construction....-.------ en ee = 
Sas approved, the selectors are entitled to: ‘the. Ee eOPeee Le st? Seer eae & 
.. rentals from such selections. under the prin- Jon Ae : : : Pe: 
 giple that equity will treat.as done: what... Hawail. . an Ce 
ought to have been ee . 16 ae ve. vas os , 
tS Gea e colt BN Bae \ . Martial Law, Scope of; Authority of Gove ae 
Gila Proj ect, Arizona. | uae | @rnors 7 ee 
~ See Homestead, subheading: Veterans’ Y Bree oe ‘That the. ation’ ‘of the Military. Gover: 7 a bp 
erence; Reclamation. a are. : . “nor of Hawaii in closing the civil courts and fat 
aay | “ requiting: that all persons accused of.crimes. = - ie 
- Government Contracts. on 1 he tried by military tribunals i is not conclu: ». aes : a 
| “See Contracts. - | sive of.the necessity therefor and in the light a 
a eee eee te of such facts as are of public record’ does not. - as 
Government Employees. a, Sy |. appear to ‘have: been justified... Hence the ‘ eo 
See F Federal Employees. - '- 1. trials of two civilians by militery tribunal * es . 
oS a ase? | a are je probably We ye 
Grazing and Grazing Lands. sh a | ta & a ee ee a 
“Bee, also, Homestead, "subsection Stock Homestead. . ‘ 
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| Homestead—Continued, 


Final Proof. oe fo ee 


» Community Property. 


nae arale _An applicant: for an orieinal jhamecteads 
ae entry under section 2289, Revised Statutes; 
a as amended ‘by the act of. Mareh 3, 1891,.who | 

at the date of such application i is ‘invested by 

- operation of tbe. community. property” law od 

with a one-half'undivided interest. a tract 

“of land in Arizona of more than 320 acres isa 


“proprietor: of more. than. 160 acres within the 


meaning of said act and i is tberefore disquali- : 


. fied from:making entry, and that disqualifi- =. 
_ eation is not removed by. the mere-fact that ete 
_. the community is dissolved: by the death ‘of © 
_ applicant’s | co- -owner: be oo Soe ee he 
_ 22 The fact that under. the community 7 

~ propérty law of Arizona the husband-is the — 


statutory’ ‘agent. to manage and. control the. 


» Property: does not,’ in the opinion of the: .— mi 
- Department; affect the - character of the’ - 
interest of.the wife : as-an owner of community aE 
MODE ase a SaninewaraeleS le 


“Contest. | 


3, “Where contestant: establishes ‘het con- | 


“teste was disqualified as @. homestead: entry- : 


man. by- reason of. ownership of more than. 
160. acres of. land ‘acquired, by devise orfrom. - 
one whose estate has not been partitioned. or 
OV anetates, to impose upon the contestant the ~ 
burden: of further proving. ‘that. there. is’ no 7 
possibility: of the proof of debts against: the... 
estate to which’ the land might be subject is. -, [ 
‘an onerous requirement and unnecessary to. oe 
~ establish prima: facie the entryman’s dis-- as SF 
The existence of such. debts’ 
should be peculiarly within the ‘knowledge - 
of the contestee,- and if they are such: that 
afiect the: title. and estate. of: contestee, . the - 
burden should be on contestee to. allege and: ee | 


"qualifications. 


- prove them, . Heirs of. DeWolf v. ‘Moore GI 
L. ‘D..110) cited. and applied: 


“4, Contestant alleging intent to-acquire 


‘title to the land contested under the: act: of 


E Tune 28, 1934 (48 Stat, 1269), may be qualified 
~ under section.7 of said: act, as amended. by — 


the act. of June 26, 1936 (49. Stat: 1976), to: 


~ title to. the. land. .The question swhether con- 


_testant may. exercise a preference right is not 


. properly: before the: Department until it. is “ oe 
- attempted.t to be exercised... 


mas awa ah es ee eee 


7 “Where. a hamestend entryman’s - final eee 


‘proof is. ambiguous so. that it is, not clear 


whether or net. he had complied with the ~ 
» homestead Jaw,'and where he may have, in 

fact, ‘fully: complied, he will. ‘be given an... 
opportunity. to make a ‘proper. showing as Poa 
“to nether he actually had aetee ies 


nat make entry. under some applicable public Poe 
land law. | There-is ne ground, therefore, for-- © 
dismissing the contest for failure of the con- 
.. testant to show that he i is qualified to acquire eS 327 


| Homestead—Continued.” 





“Mortgage. ae 


6. ‘One who. tates rs art eaae fon: an: : 
; entryman ‘who. holds’ but an inceptive title 
.. to the entry. has ‘a precarious and uncertain » — 
security as the entry is subject to forfeiture —. 
for noncompliance with the homestead.re-~_ ; 
-quirements ‘and ‘his lien would not:-become .:- 102 003 
“enforceable unless and until the entryman. 9-0. 
~ "| had made acceptable final proofandobtained 
| equitable title to the land. “A subsequent © 

? applicant for homestead. entry, with, notice. ~ | 

of tbe: existence ofa mortgage on a prior, ae 
~unperfected entry on the land-thathad been. 
Te relinquished, is not charged:with the notice... 
|. Of a “valid lien on. ie land. for one such 
exists. spe teat An aes pec 


eheieiatetetehahr ted abatecadaiatetateteieda tet tel tate tate 


a Qualifications of E Eniryinan. 


7. In. determining: the acreage owned ce Hg} 


Pm em en nee 


- sees es 


‘an owner of an undivided interest. in com-.. es 
- mon for. the purpose of ascertaining. whether . Peas 
_ he was disqualified to make homestead entry... _ 
. because of his ownership of moré than 160° 
- geres in ‘violation of the: act: of. March 3, 1891 eet ae 
| (26 Stat: 1095, 1098, Rev. Stat. sec;, 2289, 43> a 
|. U.S: ©. see. 161), he should be credited with |’ 
oe the number of acres proportionate’ te his’: 
-.| undivided interest since it will be presumed =: 
ons that upon’ partition. he. would | be: entitled 
| -to that number of acres 
: & ‘Where an entryman. ‘makes. a second” . 
baa raising entry, his qualifications must  ~ ° 
-: be determined,:not as-of the date when he 
‘made his first entry, but as of the date ofhis 
|. second entry, and it-is therefore no. defense’. 
|. to. contest. proceedings, : ‘instituted’ on’ the". 
ground that he was. disqualified by owner: ee 
ship of: more than 160. acres of Jand in viola: 
- tion of the: act: of March ° 8, 1891 (26 Stat. 
} 1095, 1098, Rev. Stat. sec, 2289, 43 U. S.C.” 
-. See. 161), that«he was “not: 80 disqualified: 
. at the time he madc his first: entry_: 


169%, 


“9, “Where: an. entryman, at the ‘time of ae: 


aie ‘making. a second stock-raising homestead; 9 * 
- entry, is disqualified. by ownership of more, 9. 
_ |. than 160 aeres of land in violation ef the act. 
1 > of March 3, 1891. (26 Stat. 1095, 1098, Rev. 
|. Stat. sec. 2289, 43.0. S.C. sec. 161) his dis: 
3 qualification is not removed by later disposal ’. 3 
of his land holdings_ 
-. |. .10.-Neither the entryman’s good faithnor 
ae - the fact. that the Department might have. ©. - | 
|. been aware of his other landholdings-at the - 
i: time he made his homestead eritiy are mate. 
i‘ rial on the issue whether. he. was disqualified ae ee 
by virtue of ownership of more than 160-aeres- 9) 
|. .of land in violation. of the: act of March. oe 
-|.- 1891 (26 Stat. 1095, 1098, Rey. Stat. sec. 2289, : Pe 
- BU. S.C. see. 162). 


wat coer n eee sero e este 


ee eet 


ooo dhe ‘Where a homestead entryman; was les.” 
_. gally. disqualified from acquiring any right | 
.|- under the homestead. law, he could not, upon. | «.: 


removal of his disqualifications, acquire an. ~ 


. in 


interest in lands which Aad; in. ‘the interim, ae ce Pee oe at 


Satine gh) Mad <bean, : Be ee ao fon sete 
: : rae act ; : . 
he. ; ona. eae Sage dies te. 2: os 
BN she rh “ hace é aise : . 
Rd ig -. . rf i r- ay 
. a. ) . oe ads ‘ 
1 z 5 os ee 
va Bh use Saale gine SOE : ms 


sieges 


ee | Restated. ad 


PS: 


" Homestead—Continued. | 
‘Qualifications of, Entryman—Continiod, 


= i Ee been. withdrawn. from: entry by a- with= | 
ora as drawal ORM AE 2a ee a ek Ae : 


Page [Homestead —Continued, 


12, A person-born in the Philippine Islands 


ae Reclamation Project Lands. a oo 


oF AB, ‘Notwithstanding a provision in ‘the - te” 
—-. Interior Department Appropriation. Act, 
bh: 258s 1941. (act. of June. 18, 1940, 54 Stat. —406,. 439),. a 
ie declaring it to be the policy of Congress that, 
in the opening to entry of newly, irigated a. 

- -; public lands,. preference should be giver to. 
-. families who have no other means of earning « . 

'- @ livelihood, or who have been compelled to. | 
_ abandon, through no fault of their own, other » 

, farms in the United States, which provision. | 
ds not mandatory: ‘but merely a suggestion a 

~, guide to the Sectetary in ‘providing for the . 

. “entry‘of newly: irrigated: public lands, the — 

- . Seeretary has: sufficient: Superintending and 
. supervisory power: to warrant. his giving first 
oe ptefererice in‘ the opening of lands in the — 

' Payette Division of the Boise ‘Reclamation, -. 
‘Project to former’ homestead entrymen who- 
: ‘relinquished , their homesteads in good faith 


es of Filipino parentage is not a citizen of the 
.. United ‘States and, if he has. not filed his 
declaration of intention to become a citizen 
of the. ‘United States. in the. manner pre- 
°. geribed by the naturalization laws,.is not 
» Qualified: under ‘section 2289, Revised. Stat 
| £ > tes, 48 U.S.C. secs. 161, 218a; tomake an. 
entry. under the. Enlarged Homestead Act 2 
/-..  (aet of February, 18, 1909, 35: Stat. 639, 43. 
ae ee Uv. 8. (ok ‘sec. eee ama 


in the: expectation of receiving patents oo a 


_. the Staite of Idaho under the Carey Act..:-.. 
* 14, Lands in the Gila: Project, - ‘Arizona, are. 
not subject +o the veterans’ preference. pro- 
> ‘vision of section 9 of the Boulder Canyon Act © 
- ”. of December 21, 1928 (45 Stat. 1087), although 
- . that act: was adopted by the item of appro- 
> -priation for the Gila Project in the Interior me 
ie Department Appropriation. Act,y: 1938 (act eae Pe 
ae Aug: 9,'1937, 50 Stat. 564, 505) 2nneeenenaee 177} 


15, Bean: made homestead galey ‘May fF = = 

“1930, and obtained an. extension of time to 

pee ~ submit final proof-until May 1, 1937. Re- © 
- « Jinquishment of the entry was filed J uly 7, 

ee 1937, , together: with an application to take ‘ 

homestead entry of the land by the son of — 

= Bean. Shelton: filed petition for reinstate- >. 

ment of the entry and a protest: against the 

er application of Bean’s: son, alleging that he ~ aa 

i. held a recorded mortgage on the land. exe 

 euted by Bean to secure the payment’ of her 7 

1g prornissory*note for $650 with interest: | 

ton alleged that Bean had fully, complied. ._ 

_” . witb. the homestead requiremerits and the 

- -relinquishment.and application was for the: 

“purpose of defrauding. him. Shelton. had 

u filed no notice of his encumbrance onthe land |” 


Shel- : 


168 |. 


190 


_, relinquishment;. 


Reinstatement—-Continued. - oe 


as ‘required by Rule 98 of Practice. 


“Bean 
chad: filed an: ‘affidavit in 1935 admitting that Ae, 
she had never established residence on the -. 
land. Heid, (1) that - Shelton, not having. ane 
filed. any notice of his.lien, had no. basis for 

- his complaint. that he had no notice of the ‘ 
(2)thata \transferee or 
_ mortgagee, prior to. patent: or. prior: to sub- i 
_ mission of final’ proof acquires no greater” 
right or estate than exists in the homesteader;;5 =... 
. (3) that had Shelton received. notice .of the, 3s) 
‘|. -relinquishment he would have been inno. - 
~ better position to oppose the relinquishment o 


- then than-now,-as Bean could not show that 


_ Residence. a 


a Ae Law 


- she maintained the residence required’ with- © Ae ; 
| in thestatutory life of the entry and the entry er ee 5 ee 
| would bave to be canceled, and,. therefore, ate 


|| there was no basis for its reinstatement. teen, 2080. ¢, he 


_16. The purpose of 43 OFR. 166.38, ae x 


ing an entrympan to file ‘notice at the local 


'.| . land office.of the time he departs from ‘and: - 
~. returtis to his entry, is to assist the General 


Land. Office in supervising. pending home-. - 


* taking leave of absence may impose a heavier 


burden: on the entryman in making a con-" . 


vinting ‘showing as to his tesidence, but. it 


will not, in the ordinary. case, forfeit: his 


establish residence until 6 months after the < 
. 7 date his entry is allowed.. “Hence, where an. 
 entryman. established ‘residence'.in August :. 


“9gg'f 1932, but his entry was not allowed until 


rales privilege of taking proper leaves of absence. 


stead entries. Failure to file such notice on. . ae ae 


385 


17.An entryman is under no obligation to. -- 


May 1933, his residence may: ‘properly, ‘be 


~ period of his Federal service from the third - : 
- Tesidence year. eeu Pee ce, lena ete Ae IE 


| counted from the allowance of-his entry and‘. 
‘|. Re need not be charged with any. absences © 
between August 1932 and May. 1983... coc |, 
218, An entryman who has served between. © 

90 days and 7 months in the Federal military ° 
“forces in connection with World War Tis‘en- 
‘titled toa residence credit by deducting. the’ 


186 ee 


19, An entryman must establish and Main» = 


20, Since: the hotiestead law contemplates tee ate 
_ that the entryman establish his‘honie on the - - 


entry, his mere personal presence thereon is. 


ei, * 


ae i | tain his home. on his entry to the exclusion of. a ie 
a ie ahome elsewhere in order to comply with the’ rae 


|. notalone sufficient to'comply with the home- \ *: 
_~ stead law when he maintains a family: home meee 
he elsewhere.._--.-+- TE ea CE . 
21, An unmarried person, having his aged = 
and infirm parents under his care and. main- | Res 
. tetiance, who established residence on public. * ~ 
-. land and took his parents.to.live with him, is’ .° 
_ the head of a family within the meaning of _ 
‘section ° 2289, Revised. ‘Statutes, 
‘absence for. the purpose of maintaining his, 
family is exeusable._....----,+--22-++0-222-- ae 


and his 








Fi, <4 : = ao bie 
" Homestead—Continued. ne Paise Homestead—Continued. Page: .. 
* Stock Raising. _ Steck Raising—Continued.- “ se, a 
- General. ere Gee oe ee Authority of the Séeretary Continued. ae x 
92, ‘The power “of ‘the courts to detévinine Ped Ns issued during. the existence of the thortuade: a 
_° “possessory .rights to public. lands is well: ~~ |. ° for taxes due prior to the foreclosure, which. «+ 
. .; settled, A writ of assistance directing an |. - certificate was obtained by the son of a.» : 
. *. “ouster: from possession. is. not void as an » ed mortgagor: after foreclosure. but prior to the. a oa 
>. attempt - to adjudicate the title: to public” a expiration of the period of redemption,is. 
PP Vans oe se ding at ete ctl ee ei) ot ar ‘question for. determination by this. 
93. Even if the applications here involved a Pe Department since the son is not a party: toy see ge 
| were not rejected in their entirety, they stil. [ anda: determination of his rights has.no 5) 
’ °° gould not-be allowed under the stock-raising uf: “place in, 'a ‘proceeding on an application byes. ee, 
_ » homestead law’ since the lands. applied for *  — the mortgagors for stockraising homestead. 
- _ Were not ‘designated under that. act. prior Oks) 7 aarap oe eg » -840.. . 
Ae gas Be the Executive order of withdrawal of Novem: eee can ne PAS agg fee SURES eae gh. a bus 
0 per 26, 1984.21. ee ate eee | © B40 bo . Improvements, ee mo el a 
- 9%, The Class 1 demand ofany water which gt eS After rejection of his proof for. inst, és 
. oH is offered as: base property is limited to the 2 ae = cien¢y of permanent: improvements, entr ae 
'* greatest number: of. livestock ‘that were” | man, alleging financial embarrassment, ape. ee 
_ properly grazed from the water during the . . plied to: amend -his. stock-raising entry to 
priority. ‘period, and thus: would. not include Merk Seomprise. the’ same tracts’ in. an enlarged. eo 
the number grazed on a stock. driveway .. “\] homestead entry. and an additional stock-/ °° ~~ 
. created under. section 10 of: the Sirol Taine er eee = raising entry in. order to. obtain. final certi- oe is 
- homestead a¢6 sq. --2.2.-ep--es eset ~ 213]. ficate to all the desired tracts without supply-_- : 
25. A stock-raising homestead application > ing the deficiency in improvements required’ . oo ees 
to ‘enter undesignated lands, filed. as an... --| for the original entry. -Held, that the Secre~. |.” 
amendment of an earlier. application and --  f tary’s supervisory power. does not. authorize: ead 
“including other, lands, is a.substitute-for; | him’ to. abrogate-a provision of the stock-*» "= ’ 
- rather than.an amendment of theearlier one, . ~~ |" raising act- forthe convenience of an entry- 
-: and, upon designation, the applicant’s rights. | man; that: this entryman was not entifled ~ 
relate back to the later application and not to, [to the statutory relief of amendment pre __ 
. the earlier re eg are 283 |’. scribed by Rev. Stat. sec. 2372, as amended. 
oo | ~ 1. by thetact: of ‘February 24, "1909, having. ee : 
, Abandonment. ae 7 <. | made no mistaké in the designation of the’ - « 
: 26. When settlers who file appliéations for. ee ie tracts entered; that he was tot entitled to the ye 
-stockraising homestead entries: have pres” of: _€quitablé relief permissible under the supers 9° . 
‘viously mortgaged | their entire interest. in © -}. visory authority of the Secretary and the 
- ‘every improvement on. the land, together. _ |. regulations of April: 22, _ 1909, to prevent eae 
— with: all. feed, Tange;. pasturage,. and water: ..' |-- “unmerited loss or. hardship ‘arising through a i> cS 
aa rights, have: defaulted on the: mortgages and.) 0 f-, ignorance, misinformation or unsound advice ce, ot 
_ . Suffered -foreclosure and - rendition of de-- |... as ‘to the lands ‘entered, his debts.not con-.* | - 
~~ ficiency: judgments: against them and have... |: stituting any. such. equitable, ground: for? oe 
.. permitted the:time forredemption toexpire, _‘|-. amendment;. and. that his deficiency.in =... 
1: they have stripped themselves of all the.es- improvements was: greater than bad been... 
7 __ sentials. of settlement and. stockraising so. -_ calculated, a. well having. “water. -but no. a 
.. that they have in effect, abandoned. their |equipment.to make it available being con- 9. 
— right to make stocktaising homestead entries $39] sidered a dry well and therefore not a Per. EA gE os 
' ee ee manent improvement. Ra skag pads ball Pa ec,  4d4Ge 
- Authority of the Secretary, | ae ea Se 
eet oT. ‘Since the - necessary - consequencé. of : oe Imp rovements; ‘State Lon. es ers eee. 
: _ «granting the applications’ would:be to grant: «| . 80. The: law of: New Mexico ow, “Mex: gee he ar 
-. » the applicants the“power substantially to... | - Stat. Ann, (1929) secs. 111-107 and 151-158); > 
'. deprive the mortgagee of the use of property. Permits the mortgage of.a validinterestin) ~~ 
which a court of competent. jurisdiction has.» ~ |. ‘the improvements, water rights: and: otner- ak | 
‘--- “ A@gereed now. belongs to the. ‘mortgagee, the. “+ :| rights ‘on public lands. even though such: 
“© Department should exercise its. undoubted ames improvements: or tights may be attached. or: : ae feo ‘ 
«power to refuse:.to allow the bounty of the. - | appurtenant to the land...But apart from: 70, 
.° public land laws to. be: used: for. inequitable . | this, -principles: of comity. and. estoppel. ares...) Sag, i 
oo ends. Following, Williams v. United: States, . | -persuasive that this Department'should not. 
2.188. U.S... 514,524. (1891) ;. Northern. Pacific: - |." permit to be brought. into question before it... 8 
Ry. ©o.v, MeComas, 250 U.S, 387, 393 (1919); | in this ‘proceeding, a determination ‘bya... 0” 
ly Payne vv, U. 8. ex rel. ‘Olson; 269° Fed. 1B -. |. Federal court which has resolved the validity. = 2) 0 
50 App. DB. C. 119. (1920) ie eed Pee te _ “839 | of the mortgages in favor.of the mortgagee, . Meee ase! Ae 
“oa. 28'Phe issue-as to what.rights may have. _—_‘|| ‘where the. .mortgagors. and. the mortgagee. : 
ee oe ‘been aequired under a.tax sale: certificate: :” [.. were: parties to the . ‘suit. Section: 298, rae tae MS 
* 698212—45- m4T s ee, - 
J es 


of oe tl le Feet me 8 , - Pi . < er : . 
i Pi eee eee : * a SEER : nt ofa ae z . : - 8 at a BEY ses 
DOR a ef ee aeae INDEX ee Cuca re 
i mee ; ghar, Sek aie tee Pe 2 cagpe 98 , ” 


| Homestond-—Continid. 


“stock Raising—Continiied:, 


Improvements; State Law —~Contidndd. i? 


Revised: Statutes, act: of April 2B, 1922 (42, pee 

* Stat. 502, 43° U. S. C. ‘sec. 175), exempting 

“ homistead Jand from liability for the satis- 

“faction of a. debt. contracted - prior to the” ae 
_ issuance. ‘of a. patent: therefor, is not appli- ’ i 
Ruddy v. Rossi, 248 a 
—(U~" 8... 104 (1918) is not to the contrary. The. , 
. oe ) mortgages here involved did not cover the - 
The question: ‘as to whether section. 
: 2296, supra, renders: invalid the: Inortgages ie 
“on the improvements and grazing and water s 


tr 


cable - to mortgages. 
- lands. 


“tights has. similarly been determined by the. 
_ “decree of the ee a 


Qualify cations. 


31. When duplicate ieee ‘Beda ‘aepitiea Mes 
of all the improvements and rights: ‘without. ~ 
- which the land cannot be put to any use.as 
‘g home for. stockraising: .purposes péforé’ 
application for entry, it cannot reasonably... 
“be said. that: the applications. are ‘honestly. eee, Ke 
‘and: in, ‘good faith made for the purpose | of os ney 7 
actual. settlement, ‘use, and improvement 
in good faith to 


* * 


‘by, the applicant, = ae 
obtain a home o* a, #19. 


32, Where an entryman: es a ‘second * x 
stock-raising.entry, his, qualifications must, eee | 
be determitied, not as of the. date ‘when he. 
' made his -first entry, but as of the date of- © 


his second . entry, and it is. ‘therefore no ~ | 
~ and subjects of the Dominion - of Canada 


| propose to. employ an ‘attorney. to- prosecite ‘ 
| °- Claims. against the. United ‘States.is not stib> (°” 


' defense to. ‘contest. ‘proceedings, instituted e ae C 
on the ground that he was disqualified by. . 
‘ownership’ of more than. 160 acres.of' land in reste ee 
, _ violation of the act of March 3, 1801, tbat he | - ject to the approval of the Commissioner‘of ° 
-s F. Indian Affairs dnd thé Secretary of the 
Sections 1; 2, and<81,: title 25, 


: United:, States Code, ' ‘are ‘confined . in scope 


was not so disqualified ‘at the time ‘he miadé ; 
‘his first 1 9 eee eh RA ee ea 


* Veterans’ Credit, 


34, An entryman who has'served petwéen: : 
90 days and 7. months in the Federal military - ~~ 
_ forces. in connection . with ‘World. War. Lis... . 
‘entitled toa residence credit by. deducting 
the period of. his: Federal- service. from the — sae 
third residence Year. ---2nannrarennnnase cer, he 


Veterans’ ‘Prejerence.. 


5 es 


BB: ‘Lands in. the Gila Project, ‘Arizona, are 
“not subject: to the veterans’ prefetencé pro- — 
“vision of section 9 cf the Boulder Canyon. Act | 
of Décember 21, 1928. (45 Stat. 1057), although: ss 
_ that_act was adopted by the item of appro- » 
. priation for. the Gila Project in thé Interior 


 Departinent Appropriation. Act, 1938" (act 


fa . ‘at Aut 9 1937, 50 Stat. 564, ieee’ 


od 


69 fb 
8B, “Where an entryman, at: ‘the time: of Mae C ; ne 
making 5 ‘$6600 as tock-raising homestea a oo f and operation’ to Indians, who residé in and: was 
entry, is disqualified. by.ownersnip. of more 
_-than 160. acres. of Jand in: violation of. the. act 
of March: 3, 1891, his’ disqualification isnot. 
“removed by later. disposal. of his land: hold-. Pk 


a ee 





“int | 


|| Immigration. » ee cen ee 


Indians. 


ft : Citizenship Status of Foreign-born. ; 


ee Contracts. with Aitorneys. ; - ph 


‘6 9. Damage Claims. 


"Bee Virgin Islands, a aes : 


Indian Exchange Applications. 


(See Public Lands, subheading Contest, 


' See Indians and Tadion Lands, sabheading oa : | 


‘State Surisdiction. 


Be 


: Indian Reorganization Act.. 


‘See Alaska; Indians; Tndiains and Indian age ae 


Lands; Indi¢g an 1 Tribes. 


“Bee, also, Alaska, 


-1, “fe foreign-born Indian, 


<n Rage 0, 


| Tadian Lands Purchased Withoit: oe Z : ee 
“State Consent, Status ‘of: eee 


Z an» entoniéa- es 
"member of an American’ Indian. Tribe’ ‘and. pa 3 
|: the'son of an alien father and‘a citizen mother 7 
Le. who. obtained her: citizenship on” ‘June 2,.. : 


1924, while he was a minof, is 4 citizén of the. ee. 


” 


ale prior to. attaining majority. ~-s2---- Sire ane 


ai : _. United Statés, provided he was residing in * 
i, a - ‘the United States on June 2; 1924, or estah- ©! 

. °° lished , his permanent. ‘residence . therein 
180... 


S A contract by which, Indian mendes 


Intérior.. 


' are subject to the jurisdiction of. the United’: 
a States and haye.no application to the: sub-.. 
- lects: ofa foreign ARID paienn anette one 


0 Failure of Indian Servic’ anipidvesg! +6. ae 


I clean: grille in. irrigation, ditch siphon held. . 
- -to constitute négligence,” making Govern. | 
 -‘jnent. liable for dimagé resulting from over- 


flow on private: “property: But: claim may ce 


ment. 


yess 


Le 


not be paid directly under act of Febriaty 20, 
| ./1929, since provision in that act has been unis 
}. formly held to cover only damage fésulting © 
from direct, nonnegligent acts of the Govern- — 
Claimant, however, was obligated. to 
make’ reasonablé éfidrts. to. minimize thé. ces woe P 
. resulting damage; and, his récovery ig to be aes a ge 


 theréby 7 would. hiave ‘been ‘incurred, ratber- at . _ 
: than by thé entire damage ‘sustained. Re | 


covery for loss of profits alleged:-to have © 


| Serer from negligence cannot be allowéd » oe na 
‘|, where the anticipated profits are. vague and - re ae 
‘Speculative and ‘the. business: in. k dneiion sd 


| “Indians Continued. 


4988" (47, Stat. 907)... ou 
.. still indebted to. the Government for part: 
oe OF. the: purchase price of the subject matter: : 

-. of the: claim, under ‘a specific. reimbursable ie 

ae tag agreement, the. _ superintendent - or. “other - = 
y -bonded officer, of. the Indian. Service. ‘to be. y 

| determined by ‘the Secretary of the Interior, ae th 
......to-whom payment will be made under'the ” - |’ 
"'. gets of February: 25, 1933; swpra,- -should- be ie 
ee governed by the Reimbursable Regulations - 

“sim: order to protect the ' intérests of” the <. 

: Government. in the ‘matter of the. unpaid: aon 


: : account. aes a - oon anh -~ ~~ -- - rs --- oe >, 121 Ai 7 


ae ee days later. 





" Danioge Claims—Contimiéd. 


; has not beeti operated for a. sufficient pérfod : 

ys ha “of time to give. it: ‘permaneney and recogni De 

: | 2 °-493.] - 

go fin hy, “Where the ainimarit Srestricied Indian, Es 
ae has died. during the‘interim between the. 

~., date of filing claim and the award of damages, 

|“. - payment: of the award should be made in» 
-s accordance: withthe: act. of February 25, 

Where. claimant. was 


Lumber Contracls. : eee ee 


v 


oo) disadvantage: 1200 a betas 4 
wo OR The. Commissioner : of. “Tndian “Affairs, 
care authorized by contract to réadjust'stumpage 
.« prices by a given date, and-baving done so, 
_.». had exhausted his authority. and wasnotem- ~~. 
ry ‘powered to make a further’ adjustment afew::. 
se The profit’ ‘drawn from such un-. 
ad authorized action. would be properly deducti-" 
Die from-any,, claim’ against the. Government” ie: 
oo. based. upon. the same contract_°:._. Ne tae es 
_| .8. Express consént, by. the contractor toa.” 
ie c ‘proposed course. of action constitutes a waiver: 
barring any claim grounded on the illegality. 
-’“ofsuch action.. Anassigneeisbound bythe — . 
| practical interpretation of the-assigned con- 


: ‘tract concurred in by his.assignor_-.-------- 


aad -9.. Where an Indian. Jumber contract pro=.” oe 
e) L vided. for ‘réadjustment; of stumpage: prices: a 
every. three years such’ readjustments could ‘; : 
» . be-fixed at rates varying during the period __ 
‘before the next readjustmient. Where acon-, .~ 
Lo. tfdet has been. loosely construed by:both par” 
ae ties for many. years, the. contractor deoleing te to... 


a, Be The practical ‘ooasuragigy given’ “to det 
‘ contract: by: both. ‘parties: ‘for: several years: 
may not be repudiated byia party. that has _ a 
“profited therefrom. éven though ‘such con-). 
struction is: incompatible with the literal - 
terms of: the cotitradhiici lilt. hoes . 
6, ‘Where an Indian: lumber: contract.au- ) 
-- thorized’ the Gommissioner: to | readjust ie 
-stumpagé prices. at 3-year. intervals on the _ - 
basis of prices, prevailing during such periods, Pane 
ae and stumpage price readjustments were 
“| made at other times and on: other’ ‘grounds © a. 
". to.the benefit of the contractor, the contrac-- 
' tor is ‘estopped: from, objecting to a. eontinu- Lae 
ance. of the:«practice:, when. it Fung: to. Ais Cae) 22 
-s, 500.) - 





| Indians —Continued: us ie + 


a Lumber Contracts—Continued: 


. ; : Posada. ee 


|? subject to taxation. . 


500 | - 


ae 


10. ‘Moneys legally due’ ‘the: Soeecimant, 


a iy under a contract and not: paid, by: reason of... . 
rs mistake of Jaw, may be set off against Ne 
fe sabgetinent ol claim 0 of the contractor... sa 


MY Sec: 


_ section’ 2 of the Fourteenth Amendment: :2:' 
. 12> “Native corporations organized: under: ~ 
. the ‘Alaskp Indian Reorganization Act which: ~- 
|: undertake . to: engage in. occupations | made : a 
“fo subject. to. license tax by Congress, which li- . 
|.” cense taxes appear as sections 259: and..2569 >, 
VL Of. the. 1913 Compiled. Laws ‘of Alaska, are” 
| ‘subject to such license taxes, but.no liability 
is recognized .by this opinion for ‘such addi- 7 
‘ tional license taxes as may: ‘bei imp osed hy the - 
a Territory: of Alaska.__-.- Dement nee see ee an ; 
peas ‘Federal and State gasoline sales. ‘taxes. 
je (a) do:not. apply to sales of gasoline: tothe... 
ae "Menominee. Indian Mills for use in tbe oper-. ‘ 
| ations of the mulls, but (b) do. apply.to sales of. 
- | gasoline to the mills for resale through the. 
a commissary of the mills to employees. and ers 
wae the general public... Vary nyt nae pe edcas PACINO A Po 2 ‘ 
14, The Federal oleorargarine tax must be i 
<1 paid on:all oleomargarin purchased by thé: ©. - 
” commissary of the’ Menominee Indian. Mills." =, 
*. for resale to individual employees... 2. 
. Menominee Indian Mills are not subject to 
~~ the payment ofa Federal license fee for retail 
~~ sale of oleomargarine.._..-----5.-2----.52-2- ie ee 
12 ‘15. The Menominee Indian: Mills are noe he ig, 28 
5 ‘subject to: Wisconsin state: statutes imposing. ie oe 
|», alicense requirement and a sales and use tax we 
on retail sale of oleomargarine- Aas : 


“ Seo 8 also Indiaris cid rida Lendi, Tite eek 
fe ability. 7 ani 





-Biet . a a ne Paes 


|) establish a breach must bear. the birder, of ciaa corn. 
. showing that the interpretation put:upon ihe. eet te ge ee 
contract by the Government was g unréason- ce 


11. “eTndians: nit taxed” ‘are ‘Indiiing not Pon eet ee 
ia Since all Indians:are. =~ 
|* today subject to Federal taxation, there are... 
“no “more. ‘Indians. not taxed” within The 
| meaning of that phrase as. itis used in Article. a ein ae 

I, section.2, clause 3 of the Constitution and?) 


B74 


16: “Phe State. tax on.the- selling of tobacco. seat 


pibantta does ‘not apply tothesellingofsuch 5 
-. products by: the. commissary, of the Mee 8. 
|... nominee Indian: “Mills to employees and the 3 
ibe? "general public. ue - Seeeeene eS een eo . 
Je. 12, Praders onIndian reservations, if thee Cat 
dey are ‘Indians, or insofar as. they. trade with. =": 

. Indians, are not subject to the sales tax laws. 
| “of, Arizona, hut traders who are ‘non-Indians. 


are ‘subject to:such : laws insofar as they. deal: : 


with : - non-Indians.. -'Pradeérs -outside | Of 


Indian reservations are: 2 subject to the sales. oe ae 


Me 


| Tndians—Continved, aoe one Page Indians and “Indian‘Lands—Con, 


ae a not subject. to the sales tax laws of Arizona. 


Pe Ses Plan for economic rehabilitation—-of 


2 Lands; eee hee the Titertor, Authority of. 


- - “an. interest i in poses wn ne arene ree tte tere rerns al. 


aes ‘extinguished - by ‘the sovereignty of the 


2 April. 1, 1914 (38: Stat. 593), is a continuing: | 


te . an Indians of the. Indian Réorganiz; ation Act: of 
June 18; 1934.(48 Stat: 984), prohibiting. allot- 


"4935. (49 ‘Stat: 378); providing that. laws ae 
"affecting Indian. reservations whicb exclude . 


ve - ‘without: ‘sufficient: justification were not so” anes 


rentals from such- selections: under: the: prin-.. 


“‘Taxability—Continued.. Allotmen t—Continued. 


tax laws of: Arizona whether ¢ or ‘fet cee are 
- Indians° or dealing with. Jndians.’ ‘Sales: to 
“ Indians made within Indian. reservations are 


_ “Sales ‘to Indians. made: outside of Indian 
Me: reservations. are. not subject to the sales tax” 
_ laws of Arizona if the purchase i is made: with | 

~ restricted funds or if the purchase is part of a a 


the Indians approved & and reeled by the. | 
"Federal Government. rene : eee ee 124 


“Indians and Indian Lands. : ee 


_ See, “also; Oi ‘and: Gas. Leases, Indian: =i 


% Administrative , Supervision. bu 


ae Pueblos are ‘subject. to ‘adiministrative - 
‘supervision with. respect to Any. transfer of - 


- ‘Alaska; Fishing Rights. cd a 
> 9.8poriginal -oceupancy of - ‘Gartloalag: 
~ areas ‘of water or submerged land ‘creates: 
~ legal rights which, unless they: have been. 
extinguished, the Department is bound to. 
recognize. ‘Su ch rights were not extinguished ~ 
by Russian _ sovereignty -or action taken 
thereunder. Such Tights have not been" - sentative of this Department had authority 
7 United. States or. ‘by any treaty, act of Con- ‘ 
" gress, or administrative action thereunder. ae 
With respect’ to areas which may be shown ae 
to‘have been subject to aboriginal occupancy; © 
_ regulations - permitting - control by non-.. |. 
| oo would be unauthorized d and {legal oa - 


- these Indians os nna e nove ects 


- Boundaries; Disposition of Lands, ee 


a : 


- 7 Allotment. 


' 3. The: acebories in ‘the epieiaes of. the = 
<i Interior to allot lands to children of the. Fort « 
Peck Indian “Reservation. under the. act: of: 


- orie.in. view. of the rejection by the Fort. Peck © 
~ ments,"andin view of the act. of June: 15, 


themselves from the Indian. ‘Reorganization: . 

Act shall be deemed to have been. continu- Pay | 

ously effective.on sucb: reservations. Senne ae : Fas ; 
“£4, Where unapproved allotment. selastions 

should have been approved according to the - 

ordinary procedure of the. Department but 


approved, the Selectors” are: entitled to the - 


.. ciple that equity. will. treat as done what - 
< ought: ‘to. have been done... eats ere Te 16 
- Oe Undisposed of surplus lands on the Fort: 

ae Peck Reservation when restored to tribal 





oe 


ownership would ‘be ania a: - allotmiaat E ne sng 
under the Fort Peck Allotment Act.of April’ ~~ 
“1, 1914; in the absence of contrary legislation. s 
6. When beneficial title to lands. purchased: se 
by the United States through the-Resettle- - 
* -ment Administration is placed’ in-theIndjans;:, 
| the. lands will not be subject to allotment . = °°. 
r. under the Fort Peck Allotment Act of April Ru eee as 
_ 1, 1914, as: they: do not constitute “surplus 
|. lands remaining undisposéd of,” but they 9 
“may be subject to allotment under the Gen- © 
eral Allotment Act in the absence of con. 
_ trary Jopislation..2 5 eae . 
7. The authority ‘of. the Secretary of ‘the ee: 
Interior to approve or disapprove allotment.  -— 
Selections under the Fort. Peck Allotment i 
- Act. of April 1, 1914, is: not. broad enough to 
“permit him to decline to-approve allotment — 
- Selections made under the instructions ofthe 
- Interior Department: and in. pursuance ‘ofa aa 
course of. allotment established-on the reser-. 
- vation. because of reasons not:related to the! ~ © 
. merits of the individual selections but of . 
Ph lene Oey sec. seu we ee Ja 
Ss 8. The. Anhibition. against: the making. of © 
further’ allotments: on the: public: ‘domain’ jin... 
- San ‘Juan County, Utah, contained inthe 
act of March 1, 1933 (47 Stat.1418),hasnoap-,..- 
"plication to Indians’ whose rights to allot- 1 
ments had become equitably vested prior to, 
| the enactment of that: legislation. No repre-.. 


ato make any disposition: of these landsinany — 
manner’ which would defeat the rights of °° ~ 
5a 


9, The Secretary of the: Interior i is without . 
“authority. to.. enter. into. an. agreement ‘with . 
: owners. of Jand- bordering: on the. Big. Wind es 
~ River; ‘Wyoming, * ‘by: ‘the: ‘terms of. which ae 
. agréement. the. common. boundary lines: of 
. lots: or parcels of land. adjoining - the river - = 
: would: be fixed,. where’ the land covered : DY 
* the proposed: agreement ' would ' include fee . : 
+ patented lands, allotted-and tribal lands of /. 
_ the Shoshone Indians and lands ceded by the. 
Shoshone Indians to the United States, An: . 
es agreement to fix the boundary ‘lines: of the- 

allotted, tribal and ceded lands would change- . 

the boundary’ of. the Wind ‘River. Indian : 

- Reservation contrary. to the provisions of the: ee 
act of Congress approved March 8,-1927 (44... at te 

Stat. 1347; 25 U.S. C. see. 398D). ‘The Secre--) > 

etary of the Interior is prohibited bythe’ act =: °° 

: of Congress approved June 12, 1906: (34 Stat... 

255, 41 U.S. C. see: 11), from entering into. | 

~ such. an agreement. . The Secretary of the: ... a 
| Interior may. not’ dispose of Indian ‘tribal: . ~ 
: lands except by. €XDPIess statutory authority. es 
. The: Secretary is. bound by the limitations .°: iS 
ipeesd ‘by the*act of Congréss approved .«- wee 
March 3, 1905 (33. Stat. 1016), as amended by... 
‘the act of ones approved August 21, ae 


16° 


“I 
+ 


ah _ Constitutional Rights.” “ : aes 


. -. extradition. 


fg he pier sa 
%. : ‘ 


“Indians arid Indian Lands—Con, 


INDEX - 


Page | idians and Indian Lands—Con.. 


Boundaries; Disposition of Lands—Con, . 


- . Chemehuevi Indians. a . 


. Bee. Occugpansy Righits:.. Ms iy oie 


{e ‘esas Control. afer 


. ‘10. “Puieblos are subject to the: same. e degree: a bec pe 

-- Of control -by Congress as-are other Indian ~~ 

| “They are public corporations which |: 
_ , May enter,into-ordinary legal relations with. — ay 

> third, parties except in’so. far as such rela~- | _tember 16, 1940 (54 Stat. 885, 892). 
- tions are limited by specific acts of Congress -: 


and are endowed with powers of local: -Self- eee |: 
a ae OP 8. C. sees. 257 and 258 and 50 U. 8.C. see, 


: 171; The desired action: may be effected by: - 


tribes. 


‘4 : ie government in all:matters Save where Con---- 
’” gress -has limited such ‘powers. by express. |. 
'-* Jegislation, Indian pueblos are not ‘subject... 


Poe 1916 (39° Stat: 519). when disposing of’ lands 
> eeded by the Shoshone Indians to the. United ee 


to State jurisdiction except-in matters as to. - 


-' which Congress has-made State law appli- 
ot oe cable or in suits. in which. the. pueblo ‘has — 
ean: Maule invoked or submitted Co. the. fjurisdic- te (3 
a 


ae tion of State courts «: 


Ae ee ee eee ee 


11. Pueblos are entitled ae the’ protection ° _ 


i ae Corporate Status and Powers. ae 


. ‘of the Federal Constitution and‘may resort. 
aed to appropriate. legal. proceedings - to main- | | ‘| 
2 tain any rights violated by Federal officials. 


cages Pueblos are publie corporations which ee. 
may enter: into ordinary legal relations. with © 


_. third parties except insofar as such rela-.~. - y 
.. tions are limited by sped¢ific acts of Congress. me 


Legal. title to. “grant” lands and equitable ~ 


Q . ace . title to “executive order. reservation” lands, _ 
_. in each pueblo, is vested itt the pueblo asa 

" < corporation ‘and: not in the individual mem~- < a 

“37k 


bers thereof. Eee es 


| ie Extradition of Indian Fugitives. e as : 


| 13. ‘No extradition of Indian fugitives from : 
. the jurisdiction. of a State’ may be obiained’ |. 


8S States aré authorized to extradite fugitives = 
.' only pursuant to the Constitution.and Jaws. ~. 
of the United States, which do not include . 
. ‘the extradition of Indians to. Indian reserva-| a 
fa (a). The ‘Interior Department has’ | 
“. 10 ‘authority to. extradite Indians from one’ 


“. reservation to.anotber,: but, Indian “tribes ‘ Cot 


have authority. to-request of each other the 


_'_: , retuin of fugitives and to acton suchrequests’ — 2] 
_ ‘to the.extent of removing fugitives from. the ne ie 
= reservation or of turning over the fugitives ° aoe 

~ to the authorities of the tribes requesting ..- | 

oes (6) Neither.the Indiaix police <>} 
.. nor the tribal: police have recognized author- 
_ | dty:to hold Indiatis in custody outside Indian. -_ of 
reservations and legislation is necessary to 
“.. * authorize such custody by Federal. or. tribal . 
Paes officials as S agents of the tribe seeking: eras — 
ep OOD Sap cee oe ea 
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¢ 


. Irrigation Projects. _ i: 1 ais . 
~ See, also; Indians; ‘subheading, Demage ee ee 


Claims. 


74. ‘While there may. be's some. , doubt as 4b: 
whether authority exists” under. the act: of 


~’ October. 16, 1941 (55 Stat..742), to permit the a 


diversion and appropriation of some ‘of the 
~ waters of the San Carlos: Irrigation Project » 
* for the use of a ‘corporation ordered to: pro-* 
_ duce ' ‘copper, authority. is conferred. by. the © 


act of June 3, 1916 (89 Stat. 166, 213), a8 ree! 


affirmed arid’ extended: by: section 9g of the . 


“Page 


' Selective Training and Sérvice Act. of Sep-" me : eye 


nation is also available as a means of acquir-- 


ing. the needed water. supply ‘under 40 


an order to: the’ company prepared : in this: | 


" Department and signed. by the Jace: 


a sioners... a 


15. The act of. October § 9, “1940, “Mo confer : 


jurisdiction upon certain - United... ‘States. 
. commissioners to try: petty offenses . com. ° 
‘mitted on Federal: reservations’’ provides. an: 


" alternative procedure for tbe-trial of ‘petty 


~ offenses now ‘within the. jurisdiction of the .. 
Federal: district courts: -and therefore, while: - 


Condem- = 


0. 


-it.. applies to ‘such Federal: offenses’. upon: a 


_Indian reservations, t the act. does not apply 
- to. offenses. defined. by tribal Jaw or the law :. 
and order regulations of the Interior Depart- . 
ment, since such offenses are not Federal. 


ie “offenses cognizable in the Federal ‘district. 


“Occupancy Rights... 


See, also, Alaska, Aboriginal F Fishing Rights, oe | 
16. Departmental. order. of ‘February’ , ae 


“1907, withdrawing lands from: settlement and . 


entry for. the use.and. benefit of the Cheme- . v: 


‘ huevi Indians,. “was in confirmation of the 


. -Snrisdiction: of ‘United States! Comniis- oo _ ee 


: Indians’. use and occupancy rights’ therein es ye ea 


~ acquired by long. residence, and reclamation = a = “ 


- withdrawal orders: in 1902 and 1903. covering 


A such: lands: did. not: extinguish : the Indians’ 
J} - rights nor deprive. them of their right to com- ' 


~ pensation for the full. value: of the lands.to be. 
_ flooded in 1 connection: with the Parker Dam_ 


de ee 


“on and Gas Leases. | 


Advance Royalties. . 


“17. An oil and gaslease on restricted Indiom 
—-Jands did not specifically. state that. advance: 


_-Tnenced, but: the ‘applicable regulations and 
the administrative interpretation which. had .- 


been accorded. to the Tease terms prior to the a = 
| issuance. of the particular Jease clearly indL- 


__ cated that advance royalties were. payable 7 


-even. ‘after. ‘production | commenced. Held, 


- that subsisting z oxplehattry, regulations and’ 


* Foyalties were payable after production com- i 


ae 
ee 


Indians and Indian Lands—Con, 


oil and Gas Leases—Continued, 


= ae ye ee 


" administrative nite seuppote a ‘holding a 
_ that- under the ‘particular lease adyance 
. - foyalties. are required after. production com- sans 
a i api anys oa seco seeteetienguedt 


- Cancelafion After Primary Term. 


. 18, Where a lease: is for. a term ot 10 years” an 
and ‘ag much longer thereafter asoilorgasis  -. 
cone in ‘paying quantities, and where the - 

d‘eveloprhéent of only one gas well. in. paying Ot 
" quantities’ ‘is‘sufficient: to continue the life’... -.|: 
re of the lease, the lease is not subject. tocan-* | 

_ eelation after the expiration of the primary . ° _|- 


‘Page Indians and Indian Lands—Con,_ Pa 


‘term if there i is @ gas well: thereon capable of 
"produchig gas in such quantities upon which - 


Gas Welt Rental. 


19; Where payment i is imade, oe ‘the Toe - 
| - of $300 annual royalty. on one shut-in gas well, | 
se which payment continues the life of thelease, oe 
-he-may pay $100 annual rental’ on’a second" 
shut-i “in well under the provision: in the lease - i<, 


‘providing for forfeiture of an‘ unprofitable 


4 £as well. unless a'$100 annual rental.i is paid for 
ee retaining gas-producing ncaa ec ey a 


» Pueblos, Legal Status. n 


“190. Indian: ‘pueblos are: endowédl- with, i 
: powers of local self-government i in all matters ae Ae 


save where Congress has limited such powers 


. by express legislation... -2 Suicide tee aunts. a at 
21. Legal title to “grant” lands. ana equi- fee 
table. title to: “executive order reservation’* 


~ lands, in each pueblo, is vested in the ptieblo 


asa. corporation’ and. not. in the, individual ae 
"members (GROOT oes aes aa 


22, The pueblos are subject . to. the. same. 


" degres: of contro] by Congress | as-are other a 
Indian tribes. _.---- APNE Ser a ea OREM EEC PS see 
- 23, The pueblos are. sabject to. administra- ox 


tive supervision with respect to any transfer i 


of an interest in land...+--+------+.2---42-2- 2. 464." saat a 
i | Statutory Constrnetion, ee 

-teotion of the Federal Constitution and.may._. pee 
“resort to. ‘appropriate. legal proceedings to 
maintain” any. rights. qolated: RY. Federal me RS 


24. The. pueblos. -are ‘entitled to. pie) ‘pro- 


_. 25. The puebiee @ are. abe {subject to i Sia e 


- jurisdiction. except’ in: matters as. to which 


. Congress has made State law applicable: or 


’ in suits in which the pueblo hasduly invoked - ; | | 2 
or submitted to the. > furisdiction of State oe, Taxability. es 
26, ‘The ‘pueblos § are publi ‘corporations a 


which may enter into ordinary legal relations: . |” 
| . the: title to which has passed’ to an Osage. | 


Indian as a result. of. partition proceedin see ge 
(a) mey: “not be selected as tax exempt in the 


with third” parties’ except . insofar “as such. 


relations are limited. by: specific acts of Bip: @ 
CONG nn neneecnennneenennee pantie q 


INDEX. 


' Royalties. : : ~ oe a 





See Oil and Gas Lease 4 . 5 Ee . : 


State Game Laws. 


28. Land's ‘purchased: by ‘the “Roderdi: 


‘ “Government: for Indian. use and set apart - 
- under the superintendence of the Govern: ~~ 
|. ment, whether proclaimed an Indian reserva- ve 
tion or not, have the same status as’an In- ~ 
- dian reservation; and, therefore, the State of © 
‘Wisconsin cannot enforce its criminal laws, ae 
including its fish and'game laws, aeainet ¢ the roa. 
“Indians: On: suéh: Jands.2-..-.-2- ebwediacecele oe 


29, The State of Florida is without. power , 


ty State Turisdiction.. oo 


- far as the Florida law isaquarantine measure - 
it may be enforced within the reservation, - ; 
ae under the Congressional. authorization in the. a 
fe “act of: February 15, 1929 (45 Stat: 1185), upon a 
Jy. ‘such’ conditions: as. the Secretary of the In- Pip 
he terior may. ‘Dreseribe:-.----2--- ee erie ane 


_ to enforce Chapter 19860, Laws of. Florida, 4 o ae 
‘| Special Acts, 1939, within. the. Seminole In-* 
’ dian’ Reservation in Hendry | County, with- ee 


the required: royalty of $300 per annum is) |”. out the authorization of Congress, but.inso © ~~ 


< - paid; even though such well is shut in, pe. 2! 
cause of market. conditions and gas is not. - 
. “sola  ShepetrmUoene simian tens 


$0, Lands” purchased” ‘by. the. paaeal le 


‘Government for Indian: use and set. apart ‘e 
under the. superintendence of the’ ‘Govern- 
“ Ment, whether ‘proclaimed an Indian i reserva- Eas 
vation or not, have the same status as‘an’ - 
ae Indian reservation, and, therefore, the State. 

|. of Wisconsin cannot enforce its criminallaws, . 
|. inéluding its fish and gamelaws, against the ae 
| .: Indians on such lands. --..--2.., SS ico See tla ee 


205. , 


81. No extradition. of Indian ‘fugitives. - 


= : . from the jurisdiction of a State may. be. ob- 
ta tained as Statés are authorized to extradite’ 
- \ fugitives only'pursuant to the’ Constitution * 


and laws of the United - States, which do not | 


a include the extradition of Indians to Indian 
. reservations. bane as I ip aE Ee eS 
82. Pueblos are not subject t to. State | juris 
~ diction except’ in matters. as to which. Con- 


344" 


gress has ‘made. ‘State law. applicable or. in™ 


83. In view of: the- clear’ “anambignous - Po 

1. language of. section 8 of the. act. ‘of June’ 26,. 

| 1936 (49 Stat. 1968, 25 U.S. C. sec. 508), all’. 

‘Indians residing. in Osage County, OKla-°.. .”’ 

' Jhoma, and. all lands situated ‘therein must. : 
‘be held to. be excluded from the: ‘provisions | 
of that lee eee Gee aan aahet beleassasee 


See, also, Indians, Tarability. 


Pte a 


| suits in which the pueblo has duly. invoked: a ; 
or submitted to the jurisdiction of” State cons 


34, Tracts of taxable. Osage allotted anal 1 ae 


~ 
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eee ee 
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o 


eae Title to Lands, os 


: cor Indians and Indian Lands—Con. 


, Taxab ility—C ontinued.- 


a event the: only: cotisidaraticn i is the interest” fo 1 
oo oe of the Indian in other lands involved in the 60: ie 
“© partition proceedings, but:.(b), so-much-of = 
ae such : ‘land ‘as. may be ‘acquired in partition’. - Pe 
-." “proceedings.in excess ‘of the. interest ‘of the ~ 
.' Indian through the investment‘of trust or- 
restricted. funds may. be: designated as- tax 
exempt... \ einer 
"Practiénal interests: in : dracts: of. restricted see 


_ taxable: lands purchased. with restricted 


~ ‘py the act of May 19,1987. 


Where. part of the ‘purchase price fei. the oo 

x property. has ‘been | paid. from restricted . a 7 
“- funds, a. ‘fractional part of the property = |. 
representing | the restricted’ funds. used | in. 
the > payment may -be designated’ ‘as tax 5 


exempt. Where’ city ‘property -. costs... in” 


. excess: of $5,000 a fractional portion of the) sh ue 
property may be selected as. tax exempt," 
‘such fractional portion being the ‘proportion eo 
~_ that -$5,000 bears: to the exitire cost of. the: ; 


: property.” 
; - Where an. i Tidal ponies town peepee. 


- a @ cost of Jess. than: $5,000 and improve- 
|, ments made with restricted. funds are placed.» ; 
Re ‘thereon ° bringing the ‘original cost: of the’ Information, Dissemination of. 
eo, property and cost of the improvenients. ‘to’. ° me | 
- more’ than’ $5,000, the improved property «|. 
.)” may-be selected as tax exempt to the extent” 
eae. $5, 000, provided the: improvements. were’ 


. added. prior. to the. act: of May'19, 1937. 


<>. The benefit of tax: exemption of a: home- aS 

__- ., Stead “designated under the act of. May 19," 

: 1987, passes. to subsequent: Indian owners of. 
-.. the property until furtber- legislation of: : | 
67.| 


he Congress terminating the: tax exemption... 


35: Legal. ‘title: 4053 “grant? 


a ee Transfers of. Interest i in Lands, a a, : 


36. Pueblos are. subject to admipistrative ea ae 
“supervision. with. respect: to: any transfer: of. 


an interest in land - a ie 


bs “Indians Not Taxed.” 7° 


+e - Bee Indias, Cor arab. 7 a i 


a Indian Tribes. Ss ee 


«Authority. to Engage i in Housing Projects. 


“4, ‘An Indian tribe isa governmental entity’ aoe 
“oF t public hody capable ¢ of Funidertalcing tribal ae sss 


NREX 


Poe 


funds may. be selected as tax exempt, and:.: ’ 
_*. each owner of ‘a‘fractional: interest ‘in. agri- a 
~ :eultural and: grazing’ land ‘is. entitled to: 
ee designate ‘as tax exempt his interest ‘in the. 

“e land i in.so, far as‘it does. not exceed in terms: -- | 
of acreage the maximum ‘acreage Dreseribed ean 


. “lands: and. re 
“S equitable title to. “executive order. reserva- ‘ 
tion’? lands, in. each. pueblo, is- vested i in the. - a 
“> * pueblo. as a corporation and not’ in the 


individual members thereof... = ae =| | 


a 


os International Boundaries. - . re 
See Public Lands, subheading, Right of the | ‘ i 


4 


Indian Tribes—Continued- 


_ Authority to Engage i in. 1 Housing Projects 
Continued. 


‘ . Authority ‘to Extradite Fugitives. 


. F Petty Tribal Offenses. te as oe 


ployed” ‘unless . specifically. ‘authorized hy. 


legislation 


radio. 


<3 mpene 4 of that act.. 





- United States to Mainiain Bett to Outet Tile, 


\ 


‘housing. projects, and -where nae is in- oe re 
i ‘corporated- under: the-Indian: Reorganization 5k es 
|: Act it is clearly authorized to engage in the. - 
pe low-rent housing and slum clearance projects. oe 
‘|. contemplated by the National Housing Act, « 
‘|. and, therefore, such 4 tribe comes within the... 
terms of that act as a public housing agency...” 
| eligible to obtain the assistance and benefits 
ba of that Beta eee ee 


5 , | See Indians and. Indian Lands subheading ! : eed 
- Furisdiction oF United States Commissioners. ee ai 


"a The Department and the ani of . 
“the ‘Interior have authority: to disseminate. 
it information generally to the public except.” ” 
that { 1) a “publicity expert” may not be em- ‘. 


” Congress, and.(2). any attempt to:stir up.“ 
: private citizens, to. ‘influence. Congressional : 
-is _ prohibited. ‘Except - aS. SO 
limited, any metbod. or means whicb, as. ce 
matter of administrative discretion, is de: 
_ termined to be feasible, desirable, or econom- 
"1 “ical may be used to: disseminate information. | z 
- ‘The Department of the Interiotis authorized. 
‘to. disseminate. information ‘by means of 
Enactment::. of - appropriations.” for Se 
" functions of which Congress ‘has been made _ 
* cognizant constitutes. legislative appraval, of a 
‘such functions. .----: Sete a eee oe 
2. The publication at a , report -of the ’ es 
- Bureau. of Mines concerning the’ nature and’ 2 ie. 
{| cause’ ofan: individual, mine disaster. maybe - . 
ti made public. | Section 3 of thie act. of Febru- ae ; 
* ary 25,1913 (37 Stat. 681), which ‘is held to: pe 
- authorize such publication,. is not limited by > 
“Solicitor’s ‘opinion. Ol st 
November. 18, 1985 (M 28219), insofar.as. : 
: tnoanslatait, Mucarial eyes ge sad 
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amd, hoe 


22: The Interior Department has no author- Pa ee 
.| ity to extradite Indians from one reservation’: - 
sr to another, but. Indian tribes. have authority St cs 
, torequest of each other. the,return of fugitives: re race 
| and ‘to act on such'requests to the extent ofre- 
‘moving fugitives from:the resérvation or of ; ae 
|. turning over the fugitives to’ the authorities Bots 
hab? of the trihes requesting, extradition. ‘Neither. - i 
| the: Indian police nor the. tribal police have °° 
. recognized authority to hold: Indians in cus-.; «, 
. tody outside Indian reservations and legisla- oe 
tion is necessary to authorize such custody © i 
~ py Federal or tribal officials as. agents of the 
tribe secking extradition--2--.------22------ rg 


| | snerrtaton of Statutes. *3 


, Leases: ae 


Meet - = 
\ 


a 6 610 


. See Statutory Construction. : ee fae 


: “eto < os 


JINDEX, 


a) 


‘See Indians daa Indian Lants, subheading . 


7 » drrigation, Projects; Fcdgebiesies 


. ‘ Laches. or. Mistakes of Seager rac | 


| Officials. - 


‘ Bae’ Public Lands, ‘eu peading Mistakes or 2 “fe 


“” Laches of Government. Officials, 


‘ Law and Order Regulations, onen : | 


ses Under. 


"See Tniians and I nan Lands, gapnsgaine: _ 


| Furisdiction of. United States Commissioners. as 


See Mineral’ pansies Act}. 


, Taylor Grazing. Act. eo. 


ie Lien. oo 


"Priority of. . 


1A lien for local: taxes ecg merely 


upon the interest of the property ownerand |: 
>, Subsequent in point of time to the lien of the. 


“oil and Gas. 
Lands; “Oil. and Gas Leases, Indian Lands; ok 


". United’ States under'a water-right.applica- 


tion, is inferior to the lien of the United aa 
A local tax lien which is not. given. 


States, 


- . priority by State statute is subordinate to’ i. 
lien of the United. States. which. is prior in. 


_ time..: 


Where: a “Jocal tax lien has, under ee . 


8 


State: statute, priority over all other. liens,,- “ 


». this ‘Department should, -nevertheless,. take: Prien 
the position, on the authority of. the.case of 


City of New Brunswick v. United. States, 276 Fee 


Uv. Ss. ‘547, that a. lien. of the United: States 


‘ which is prior in time is paramount to such : : 
. tax. lien and that a, purchaser at a sale of the «| 


i; .property for the nonpayment of such taxes 


’ takes subject to the lien of the United States. 


‘ 
~ 


. : Lieu Selections. | 


"See Mineral Lands; Public Lands. 


ay Higtdated Damages. | ae ‘ 


_ See’ Contracts. 


: < Martial Law. — oe 


‘See Hawati. 


= Y Menottinee Indian Mills. | ' | 


"See Indians, subheading, Tosahity. 
; S eaen Claims to Lands. 5 es 


‘See Public Lands, subheading, Right of the. 


“United States to Maintain Suit to Quiet Title, .. 


~ 


\ 


“| 





Mineral ‘Tanda, ne 


. See. also, Coal Lands; Mining Claim; ou: 
and Gas Lands; School Land Grant, is 


Page Saueee 


Determination of Mineral Character: — cue - 


oh RE ‘This Department has jurisdiction to : eo : 
_ make conclusive determinations. respecting... et 
~ the known: ‘smineral character ofschoollands’ .° 


- at the effective date of the Pea eee te * 


34g. 


2, Mere’ allegations to the effect that the gh 
land granted for school purposes was mineral. = 
in character and that the title therefore did’ oF 


| not pass to the State, unsupported by sub- 


~ stantial evidence: rebutting the presumption - 
‘that. the- title had passed to the State 2 a 
“nonmincral land, will not warrant this De-. ~~ 


_ partment to. entertain | proceedings. for. a 


determination. of, the. mineral character of: 


the: land.. “School lands which, because of. — 
. their mineral character, could not pass under 


: the original school grants, nevertheless passed. a 


. to the State by virtue of the act of January 25, : - ben 
1927, as amended (44 Stat. 1026, 47 Stat.140,. 
43 UL-S. OC, sec. 870), provided. certain. cir- 


: cumstances enumerated i in. that act’ were not. 


~ present. ‘Therefore even if there. were suffi- — 
cient evidence offered to. rebut the presump- 


: tion as to the nonmineral eharacter of the - ae 


"land, this Department will not, on an'appli- ©... 


‘cation for an oil and gas lease, determine the 


“mineral character of ‘the land unless: the - 


existence could be. shown. of any: ‘of those ae ae 
348 


- circumstances. ._-2---: Be iy se erie ve Coe 


3. Whileit is true the sel of a.con- . 


test alleging the mineral character of. the a 


land is not an’ award. of the land to the con- . 


- tested applicant, and. carries. no implication 


 that-all the determinations essential-to the 
passage of. title had. been. made,” and 'ad- - 


: - jadications by. the land department con- 


- cerning public lands are not a. bar to its. 


s funlediesion to. inquire into any: question 
-affectingTights. to the land. so long as the legal 


|: ’ title remains in the’ ‘Government, ‘the De-.°» : 


~ partment has repeatedly held. that its. deci+.” : 


‘sion holding a tract, of land’ to: be either 


~ 


~ mineral orzionmineral willbe considered con- -. °° 


~ elusive as to the period covered by the hear- . | 
ing, but will not preclude further considera-: Per 
‘tion-of the character of the land based:on - 


‘subsequent. explorations and | development, 


- ¥. Roberts, 20 L..D. 


oe  Stinchyield v. Pierce, 19 L. D, 12; McCharles i 
"564; Dargin v. Koch, . 
20 L. D. 384; Mackall v. Goodsell,'24.L. D. 


553; Leach v. Potter, 24 L..D.. 673; Town of, = 


“Aldridge v: Craig, 25 Li. D, 505;. Coleman v. 


- Mc Kenzie,.28 L. D. 348; Gorda Gold Mining — oe 


| Company and Wallace Mathers. v. Ernest... 
Bowman, 52 L. Dz 519, 520, cited and applied 


‘Exemption of: ‘Mineral 1 Entries fom With. re 


. dra wal. 


4; Placer mining locations were aa for 


desert clay within ‘an. area. siibsequently — o : = 
withdrawn for use. asa bombing and gun- 
Held, that Jand Sontatning Pee 


nery “ran Be. 


. QS 


rae 


a Ne 


"Mineral Lande Continued. 


a pore 


Exemption of Mineral Entries from With a 


_drawal—C ontinued, . 


. “day or silt deposits suitable for tse as 5 rotary = 
_ tnud which cap be extracted, removed and’ ~ 
-Inarketed at a-profit:is mineral. land. subject a Se 
“to location. and: entry. under” the. ees or. 


- Gereriaieat ‘Expleration | for Coals. Rights nae 
4 of Prospecting Permittee.: fksa, cade 


j B.-A coal prospecting permittee. ‘posses ike 
te ses a valuable right which may be interpreted . 
a : ‘as exclusive even against the Government. - 


The Government should obtain the ‘consent - 


of the ‘permittee: to explore for coal in an’ - 


_ instrument ‘defining the: interests’. of: both ae : ‘Mineral Leasing Act. 


., parties: It is recommended. that such : an. 


agreement provide that any discoverymade 
“by the Government shall not. prevent the. _ 


- granting to the permittee of a lease without 


‘ by the. Government, as the Secretary of the 
~ Interior: may deem appropriate.’ 


Indian Exchange Application; Contest. dig 


6. An ‘Indian ‘exchange application upon : 
which no. ‘publication . has been had’is not - 


‘complete, and the. Department is not. pre-. 


cluded from: entertaining any. inquiry as. to >. 
~. the mineral character ofthe land. asa present: Pee 
fact. Wyoming v. United. States, 255 U.S. 
489, distinguished. No right of possession: se 
ig conferred: toland by the mere: filing. ofan. |. 
Indian, exchange » application; such. right ~~ 
would ‘only , ‘flow from the’ acquisition 1) a a 
“equitable title.to the Jand, and if before such, : 
title vests locations under the. mining: laws . 
“are made on the land: based upon a valid — 
~ discovery of minerals, no reason is seen why — 
- the locator upon establishment of the-fact~ 
“May not secure the rejection of the applica- © 
- tion to the extent of such logations...:—". Ro 


Mineral Land Laws. ee Fateh en oo % 


“7. -As.to acts setting aside lands for par- oh. 
“ticular: public purposes: which do not. exe pe 
- pressly extend or prohibit the. ‘operation of. 


_ the mineral Jand laws, there is no sufficient . 


basis. forthe presumption’ that-the. maineral.: 
_ land laws, unless there are express‘words of +; 
ia exclusion, extend to them; On. the con- ~” fy. 
_ trary: in all'such cases the intent of Congress eee 
in that. respect must be gathered t Son the. ee 
» BObitselt ater t ee reaa ehners saa . 


gh es 


“Page ‘Mineral Lands—Continued,, 


‘No agree- =. 
_ ment: with a prospecting permittee:is neces- 
sary where the. ‘Bureau of Mines intends to ~ 
~ explore for minerals other than those covered | 
‘by the Prospecting a “49 

i ae 


, Mining Claim; Discovery. es oes 


8 It. is settled law. that no. ede mining 
‘claim can be located and no patent, issued: 


without actual. discovery ‘of-a vein or.lode. 


aE within. the limits of the claim located, and: 
-.|. that mere. indications. of, or belief ‘in, the 
| existence of mineral. on. the: claim: do,-not. ° 
|" amount. to” discovery. There: is no sound . 
| reason for the position. that a discovery of’ 
ay mineral upon each of two contiguous claims. 
- cannot be. recognized as a valid discovery” 
for each: claim for’ the reason” that the dis- 
| coveries aré in one. shaft ona common. 
a i ‘boundary between the, caine eee neee 


“See, ‘also, “Alaska; Coal Lands; “Oil ant. nee 


Gas Lands; ‘Mineral Lands; Mining Claim; 


. : hie School Land Grant. 
~-eompetitive: bidding covering, all coal dis-" im 


. covered, provided the, permittee has cos... 
operated: in'the ‘exploration: by: the Govéerti- ae: 
. Inent*in the manner specified in ‘the agree-.- |. 
‘Inent, and. with the understanding thatany -- .‘} 
such lease shall provide such special terms of » 
rental and royalty. and’ stich. other Tequire-" 

-Inents with respect. to minerals discovered. 


|. Alsi. 


cae ‘Section 17 af the Mineral estes AEE 
as amended, ‘does not. apply to Alaska leases. 


Hingis insofar. as it prohibits. waiver, suspension, ° 
pac OP: reduction of rental payments on. oil’ and 


gas. leases. Rentals on ‘Alaska leases may 


be waived; in the discretion of the Secretary,. 
aI under the: ‘proviso clause of: section 22. of the: 
“Mineral. Leasing Act: of bie ear ps 


ls Authority of Secreiary. Aes 


ras The Secretary of the. Interior hes full. 
discretion to. refuse to issue under section:: 


2 (a). of the act. of August 21, 1935, exebange:” 


a ' Jeases for lands ‘within. one mile: of - a Naval 
to oo HESeEVG is ie ane nent ree ; 


?. Exploration Agreements. 


"Be Since a coal prospectingtpemnitte’ ander 
. the leasing act of February 25, 1920, possesses... 
a -valuable right which may: be interpreted 
as exclusive even against the. Government, 
“the Government: should ‘obtain the. consent - 
of the permittee to exploration for coal . by. 
_. the Government in an: ‘instrument defining | se gta 
. ‘the interests of both parties: . 
. agreement should be executed with.an appli-* 
- cant for a lease: who has made a coal discovery _ 
~ “under a prospecting permit and. with ° an ' 
a applicant. for an- extension of a prospecting . 
- -permit-who hes made-substantial improve- 
_ Tents or investments for prospecting under 
bis permit. See eee aa be 


| “Mining Claim, ; 


7 ‘Section 37 Or ile sick of - Webevary:s 25, 


“toons (41. Stat. 437), did’ not give ; force : or 
. protection. to an alleged: oil. placer. mining . 
- claim where there had been no discovery of © 
’ oil or gas and where theré was ‘no diligent . 
Sells prosecution of work looking. to discovery: at: 
, amet date of said bigs eames wee 


AK similar os ge at. 


yee 


“Act. eae 


| Mining Claim. eo ae — — hae 


» See, also, Mineral J Lands; ; Minera Lesion 


i 


we * Generak Pe ae 


JINDEX 


| Page Mining Claim—Continued. 


sy It is: improper for ‘a. cadastral engineer - Le 


eae “A ‘tant of rights under mining law in 
~~ revested Oregon and California and < 
_ Teconveyed Coos’ Bay grant lands is clearly 
. . inconsistent with the. objects and. purposes » ; 
F of the. act of: ‘August 28, 1937. ee ees 


: e Abandonment. 


3. Apandoient i is: a J question. of intention > . 
and. the evidence thereof must be clear..” 


Lapse of time, absence. from the : ‘ground, 


: Abandonment by Cotenant. 


4. ‘One cotenant ‘of a mining. ‘dlaim may ae 


. ‘Adverse Possession, , igh We. g 


on 6B. ‘The. question nwhetlicr minarel gol Es 
«> ¢ants, who are'shown by the abstract of title - 
. t0 be cotenants of other persons: may. be 
<eaet granted a patent. under the provisions (of | 
~ 3. ‘section 2332, Revised Statutes, is dependent,’ 
_|. in the absence of an adverse claim, upon‘a 
a ‘sufficient showing that they and their pred- 
,ecessors in title,’ hy working and holding ~ 
_ the. claim adversely to their cotenants for. 
the period ‘prescribed by the . statute of 

“- . limitations -of the State, have | acquired a. - 
_. Perfect title by such possession to the whole —° +. 
nes of the claim under the State Lac eats, 


i Agriculture and Timber Lands. : oe 


& pote “Lands classified ‘under section 3: of the 
= “act of. August: 28; 1937, as more yaluable for ..- 
_ -agriculture than for: timber, if in fact more 
valuable: for. mineral than for. agriculture, ae 
. oc: and. not therefore: subject’ to disposition 
» es? <> dmder-section 3, are subjeet to: location, entry. . 
~. . and purchase under the mining laws in ~~ 
i Pea with section 3 of the: act of June 7 ¢ 
, , 1865-4 eee 
ace : 2 a » 1. parts. of a lode claim intersected by a mill °°.) 
| Desert ¢ Clay; silt. a Sea oe 
7, Placer minitig locations were sande: for ag, 
Pes desert. clay ’ within an. area. subsequently - 
— withdrawn for use asa bombing arid gunnery’ “ 


a abandon his own. interest therein so as to” 
a preclude. him: from. afterwards asserting au. Aon gf 
i interest therein, - but - he cannot’ thereby 
ee affect: the interest of. his. cotenants. . 
a7  Alaske-Dano Mines: Company, 52° LD: “550,- 
2 overruled. As the possession of one. cotenant' ~. 
; is the possession. of all, no abandonment can 
-- be based on the absence of one ofthecoten- 
ants, even if he: makes a Sale of the absent ne 
he tenant’s interest. ease econ peta eee ie 


_ = ro assume jurisdiction. to disapprove asurvey. PES 
oh of a mining claim begause of his. opinion that. Bae ‘od 
ey ~-Discovery.* ee : 


_ failure to work the ‘claim for any definite 
: Period. in the absence of other circumstances ; 


2, gre not evidence of: abandonment..--.--.-.- Pe 


Contra; . 
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_ ecient: 


* |: elaims, - 


Me EA 


; Desert Clay; Silt—Continued. | ae 


{> range: : Held, ‘that. land ‘containing. aa or he 
silt deposits. ‘suitable foruse as rotary mud 
which | ‘ean be extracted, removed and mar-:. ,: 
. keted. ata profit:is mineral land ‘subject. to: 
“location and entry u under the: lager mining : “| 


8. (a). It is ‘settled law that no lode mining 
| - elaim’can ‘be located and no ‘patent. issued: 
-.. | without: actual. discovery of a.vein or lode. 
ai) within: the: limits’ of the claim located, and =: 
- |. that mere indications.of, or belief in, the ex=" 7° 
‘| -istence of mineral on the claim do not amount’: - 
|. to. discovery. (b) ‘Discovery outside . the . 
|} location, no matter what may be its prox. 
-imity 4 to the lines of the location is not suffi-. 
(c) The’ Department has. no author- fe 
"ity. to disregard the above rule. of. discovery. Bains 
on the ground of. national ‘emergency: (d) 
The fact of discovery is a fact of itself totally. 
. disconnected: with the: idea. of * a: discovery : 
~- shaft. (2) ‘There is no sound reason for. the < , 


Pade 


position that a discovery. of mineral upon — 


_ each of two contiguous claims carinot berec- 
ognized, as a valid discovery for each claim: — 
_. for the reason that: the. discoveriés are:in. one. 
- shaft on a common boundary” between the 
(f). The Federal Taw does not require: - 
the sinking of a discovery shaft, and where - 
| .. discovery is made in a drill hole on a com--- 
~ mnon boundary to. two lode locations, in the © . 
absence of any. authoritative decision that. - 
~ a discovery in-a drill hole. does not’ satisfy the = 
_ requirements cf the law of the State in which’ — 
the claim lies.as-to a discovery shatt,. the dis-:" 
‘| ¢overy is deemed sufficient. to. establish the © 
“validity. of both: locations in the ‘absence of 
any evidence that the drill hole departs from, Fle 
if the. ‘vertical: plane drawn. porane? the’ side - 


a ; 7 Evidence. 


_ 9, Parol evidence sddnced from a par + a: Ey 
“in privity with the. original. locator of. a min-. 
ing claim. in. derogation. of such locAtor’s title. » 


ae ; cannot be considered: -..—----2----2o-0i44 
25] acca ee 

Tee Lode Intersected by Placer. tes : 
10. Where a lode mining. claim is iinter- eat 


sected hy a patented placer Held: Gl) That 


“apon. discovery: of.mineral;on the lode, no. : 
_ condition is imposed on the. applicant for... 


patent to the lode to show discovery on other. 


OES por tions ‘of the'claim outside-the placer, (2)°...0 a 

_.{-.there is no presumption. that’ the: lode dis: °f 9-7 
“|. covered. does not pass through the placer to °-. 

the other portions of the lode, (3) that the — 


rule that a patent may not be issued. for both . 


site has no application: to. a-lode intersected Pa 


7 t 


‘| by a placer, (4) that when one has performed. 
, 4. all the acts essential to 4 valid Jocation and ies 2 
ie shown that, the. apex exists within thé claim. aia 


ae monuments. 





a) Ye 
s as Agee | 


Saete de 


“Lede Intersected iby Piacer—Continued, : : 


46) some extent; ‘the locator J is. entitled to the... 
/preguription: that the lode extends-through ae 
- the length of: his: claim. . The: -Vuleano. Lode: a 
" Mining Claim, 30° L. D: 483; Clipper Mining. 
Co. ¥. Eli Mining & Lana. Co., 194.U. $2220; 


 Larkin.v. Upton, 144 U. "8: 19, 23; The San . “ marily an. Aduinistrative question-.---.--- , 
Miguel Consolidated, Gold Mining Co. ef al: ce eee bs ‘oi ae 


© ie Exchange of Timber for Privately Ovned ee ae 


ov, Bonner,. 33 Colo. 207, 79° ‘Pac. 1027; Par. 41, 


oy Mining Regulations, 38. L. D. 40, cited and | 
a cr “applied; Paul Jones Lode, 31 L. D. 359; Mabel. | 
distinguished; Silver Se ale. 


“Queen Lode, 16 L. D: ‘186, overruled. ee ee o 63. 


_ Lode, 26 - ‘Lis Ds" 675, 


"National Forests. oa a ee a 


“11. The policy. of moking’ miberal Jands in es 
“national. forests’ subject’ to. the. operation . of” 7 


the mining law was: continued with certain =. 

‘ restrictions and limitations in the act of June .-:.” 
9, 1916, but.the act.of August 28, 1937, as to. 
~ timber lands made. the objects. and purposes ©. 


"of that act paramount,‘notwithstanding any» ~ 
conflict with any provision: of. the mireral ee 
Jand Fae reeset res Bea 


os Valid Possession. e 


12; An oil placer mining clan: is not t valid Vanek 


until there i isa discovery of oil or gas Within. — | 


‘its. limits. 


A. qualified person. may: take 
Possession. and hold public land for a reason- * 
able time while: ‘prospecting for mineral.” 


Assessment work does. not. take th lace of ; nile 
r ep Ue og o “rior to prohibit: activities ‘of. city. guides on - 


discovery. It is of no avail on. a mere pos- -- 


SeSSOry . aim. Section 2332,. Revised: Sta.” 
tutes, has no. application. to a possessory ’ 


claim which: is not.valid through. discovery. - | 


‘Section 37 of the act of February 25, 1920 (41. 
"Stat. 437), did not give: force ‘or protection to = : 
an alleged - oil placer mining. claim where ~ 
“there had. been no discovery of oil or: gas and -. 
where there. was. no diligent: ‘prosecution of. 
work looking to discovery a at the. date of rae “ 


| Mining Laws, Applica to ° and - 


aC Lands. ie” 


‘Bee Mineral 2 Land Laws; ining Claim. 


Nateher Trace Parkway. ce ot 


"See ‘National Parks.. _ 


- - National Parks and Monuments. | ee 


. | Conservation of Wildlife. Wrac * oy . 


cae on The Secretary. of the interior j is required . $ cai 
Sees by: the act of August 25,1916 (39 Stat. 535, 16 
a UY Sy C® sees. 18), and: related statutes, to - 


op act approved March 8, 1941 (ch. 51, Laws. Of r3 gas Se 
a “Washington, 1941), of ‘its: jurisdiction over. ee 
‘| Jands included. in Olympic National Park) s -.. 00 
fd ‘Tesorving: only: tight. to ‘serve: process. and. ea 


| ‘conserve the wildlife. in. national: ‘parks and. - 


tam ‘Under’ ‘his, general. adminis- : . 
eae trative powers, “however, he may permit the . 
"< taking of animal. life for scientific purposes by 


Pes : Federal canoes, ‘but is breciodga. from : 


~ 


365° . : Fee ‘Simple Title, Acquisition of. — | 





3 ee ere ree : Be 


Continued. 


Conservation of. Wildlife~Continued. 


- granting permits for the taking of animal oe ae ee 


‘ ae ae us on Fass ee ee ie Bane seas aa 
: ° : Pa e en ecg ay oe nee Pa Rida anita 
By He an See ce hea Sings ie HH : 
ae 2 


ge National Parks and Monuments— Page < Fite ve 


- to private individuals and institutions. . ‘The |: 


" degree. of protection to be afforded animals. Dor, 
< within the parks and: monuments: is - pri- Paes. 
667 0. 


«Lands. — : 


; 3. ‘The acquisition ‘of ‘fee simple title to : : ne ae 
lands: in. sixteenth sections. in. the State of 90 ~" 


“Mississippi. is not authorized by. its consti-" 


° tution of 1890-22. ane tener nee nnees ce 


af s Jurisdiction. : be 


hay ‘Authority of the ees of the’ Tnté- 


|’ the. grounds’ of. the Fort Marion ‘National’ 
ZB. Monument,: Florida. 
|.» whether. the’ United States has exclusive or: ~ 
merely” ‘proprietary ~ jurisdiction over: “the . 


He id, regardless of 


ao “Whether tise. Secretary: of the. Taterior 3 is ie: ; 
: authorized« under section 3: ‘of the Act. of '#. 
y. ‘August 25, 1916, to exchange. timber ‘on park, 
| lands: within ‘the: Olympic: National Park ~ 
* for privately owned cut-over lands within - - 
. “the boundaries of said park. Held, section : 
- Bofthe act of August | 25, 1916, authorizes the a 
‘| exchange of timber on park lands for. pri- ” 
| vately: owned . cut-over lands where the | 
|. cutting of the timber is found by. the Secre- = 
‘|. tary of the Interior to: be required for the a 
alt Purposes set forth i in said: section... 2--22--- = 


ABE 


Fort. Marion National Monument in St. os 


{| Augustine, Florida, the Secretary of the. 

al: - Interior hasthe authority to prohibit guides Rie 

: . licensed. by. the city. from ‘soliciting ‘on. the mere a 
}-:monument grounds, including that area |. 
_ occupied, used ‘and: maintained by ‘the ‘city eos 


| under a revocable license granted by the: i. aes eee 
I's ‘Secretary of War: for, street and sidewalk ee ae 
__ Durposes: - ~~~ eee at VC See ee Alea” Sone rae B25. 


5...Cession by: the State of Washington DY? x 


se ene. 


qe. thereof. by. the: United. States, terminates: : _ ag os : 
the: right or duty of. State and counties” £0. pes : 


- maintain ‘and ‘police the highways therein | 


at a and the ‘Government: of. the’ United: States |. ee ee 
|. .will'assume exclusive maintenance and con-. | tere 
. trol under, broad powers of. the Secretary of. ee 


the Interior in “relation to roads in, and“: ~ 


| under the.act of July 19, 1940 e Stat. af 778) 


_ approach roads to, national parks under the ae ae 
-{. acts of-April-9, 1924 (43 Stat.90,16 U.S. Ono 
‘|: ‘sec,’ 8), and: January. 31, 1931 (46. Stat.. 1053," ak wl 
| 16 U.S. C, sees. 8a,'8b), and. the encourage: re ieee 
ment of ‘travel ‘within. the’ United ‘States -¢ 0.2.0 0 
AAG Ee, 


- National Parks and} Monuments—Poce 


- Continued. 
- Regiilations, Authority to Sign. 


_ 6, Unless “personal”. action by the’ Secte- aes 
on tary or Acting Secretary is specifically re- 
~ quired, the. Secretary by appropriate order, 
_. may~ prescribe and’: delegate to ‘the Underi: 
a .“Becretary;. -the Ke First. Assistant ~ “Secretary . . 
_ and the Assistant Secretary the authority 
to perform any of his duties. ° ‘Solongassuch = 
oe ‘delegated . authority remains ‘-unrevoked, 
‘any action done pursuant. thereto is. of.as.- 
_* much effect’ as though done personally by. 
_*- the. Secretary. or ‘Acting porters Be oun aa 


7 Revocable License. See 


"See Turisdiction, 


Pee Rights-of- Way Easements. 7 
ce Rights-of-way easements over sieieenth 


: sections in. Mississippi may ‘be acquired ‘by et 


"National Park Service. & 


"Claims Against. 


ee Claims for the loss of sitinas retted to’. = 
"the National Park Service under contracts 
"entered into pursuant to the provisions of ~ . |. 

the act of May 26, 1930 (46. Stat. 381), are; 

“s feimbursable from any available funds in — 
"the appropriation to which the hire of such « - 
@ equipment would be properly. chargeable... : 


\ 


Naval Pe troleum. Reserve. 
“Bee Oil and Gas Lands. 


N avigable ‘Waters. . 


the Government; pursuant.’ ‘to the. act of) eae 
*.  May-J8,..1938:.(52 Stat. 407), as amended ‘by . 
: section 3 of the : act of sane 8, 1940 (G4 Stat. 


oe “The. question. ofthe: Borer yebétwreen . e 


“the: land. below and above ordinary. high © a 


7 water mark ina navigable stream. is neces- 


United States 


oo. >. sarily.a federal question. ‘Borax, Ltd. v. Log *. 

.. Angeles, 296 U. S. 10, cited ‘and applied. 

‘The laws of the. United States alone, control 
“the disposition of title to its: Jands and the 
"States are powerless.to place any limitations: ~- 
-- oF restrictions on that control. a 
“y. Oregon, 295° U. 8. 1, cited and. applied. 


The line of ordinary. high watermark in a> — 


- navigable stream does not mean the height - 


-Teached by unusual floods, nor: by great 


eS ‘annual rises in the stream, but the line which | 


ordinary, high water usually reaches. . Cedar 


— Browning, 87. N.- W. 480, cited. and applied. 


‘The acceptance of the survey of islands ina | ~ 
_- navigable stream does. not “preclude the. _ 
"State: or ‘its grantees: from:. showing in-an 


. appropriate’. judicial proceeding that ' the ae 


survey was inaccurate and embraced land. 
. which the United States had no power over. 


: Boraa, Lid. Vv. Los Angeles, 296. U. 8. 10, 


“cited and paOD seer aan ia 


NU: 


New Mexico and ‘Avizona Pueblos. | 


7 oil and Gas Lands. - ae 


mall a - See, also, Alaska: ‘Mineral ‘Lande; Minefol oo 
a a Leasing. Act: Oil and: Gas Leases, sie ae es 
Lands; Publics Rands;: “School, Land Grant. ae 


“1 leases, 


Contracts; of 
+ 3, Inthe absence of regulations authorizing es 
|. such action, the departmental approval. of ae. 
| contracts for the sale of petroleum produced — ~ 
from. ‘Federal lands may not: ‘be revoked bye = a 
. the Department. in the absence of fraud; °° 


misrepresentation © or mistake.. ? —e wenane QT 


409. 





fs WN aos go Bes 


See Indians and Indian Lands, subheading 


i - Pueblos. 


Alaska. _ =. 


Page” 


1. Section 17 ‘of the Mineral. ‘Teasing a bh — 


. Approval of Lease Forms by Secretary: 


ne The transmittal - of. a lease form oI te Ge eS 

_ ‘signature by the applicant does not, upon’. 
payee signature ‘of the Jease form:by the ‘applicant, oe: P ia, 

484 |. 


“| as amended, does not: apply: to Alaskaleases -- > °~ 
262 . Insofar as it prohibits waiver,. suspension, or « -- 
|. reduction of rental payments on oiland gas . 
Rentals. on Alaska leases may be. ~ 
|. waived, in the discretion of the Secretary, aa 
- under the. proviso. clause of section: 22 of the ; 


> Maral Leasing ‘Act: of 1920. ae —— ne 


jmm ediately operate to pr event the Secretary . 3 


Revocation. 2 


. - Determinative Test. ee 


4, In determining whether or not and i is of ie 
“yaineral (oil) character, as contemplated by ae 
| the publicland: laws; and; therefore, excepted Bs 
ce from. @ grant of public land, knowlédge. of . 
. actual mineral. content need not be shown, it; 
. being’ sufficient if, known conditions are’. 

shown from which mineral character reason- - 
ably can ‘be inferred -22-----—++-ecr-Ap-oto - 


i Bvidence. 


|. from exercising, ‘his. discretion to give mal... oe 
approval or disapproval to. the issuance of ses 
the lease, irrespective of: the rd ne- ie 


_ Botiations. .--.-—- 2-2 saanennnes dub ee OOM os 


“5 While, withoutn more, the drilling of nite. oe 


es dry. holes on @ section of public Jand. ‘would ay 
_ be persuasive evidences of. the absence of. oil: ee 
and gas:to-the depth probed, circumstances, ¥ 
oe showing that such ‘drilling did not produce © af 
“| fair test. wells dispe] such persuasion. ‘Drill- 
ing of two. holes. by leading oil: companies . 


Rapids v, Marshall, 003 N: W. 932;-Weleh'v. °° : 
id i Pas strongly indicates the opinion of experienced: are 


qe oil men as to the value of the section for oil. 142. 


Exchange Leases; Authority of Secretary. ae 


6. The Secretary of the Interior has full -.- 


discretion to refuse to issue, under section 2. 
(a) of..the. act of August 21, 1935, exchange o 
‘|. Teases for lands-within one mile of a Naval. _ 
ii : Petroleum Reserve.----2--n--2-2---0tecoo+ a 


es 


“oll and Gas Lands—Continued, 


"Exchange ‘Lease; Cancelation. Be 


hy GAL ee Upon: failure ‘to comply with. ‘the pro-. Bo 
fr ee "visions of section’ 2 (a), as amended,. of an 
oil. and: gas exchange lease, after- 30° days’ 


. after accrue, since the lease was then ripefor - —. | 
~ cancelation. _The demand under section 
~ 2'(a), as amended; is only for a‘bond because — : | 
- that section. merely authorizes - prepayment oe 


of rent as a substitute for furnishing: a bond. 


-jBince, there is no demand for rent as such, 
the’ forfeiture; being based on another ground, oe 


se ae “eases. Default. ae | 


Pare rile § prior’: administrative Practice. ‘prevalent: oe =o 
“8: ‘Default in the payment of ert is ook : : when. the: Tease was ‘issued.—.-.-: seletees eer 
"under the provisions of the lease, asurrender 4 oe ciliond aoe | 
or evidence of an. intention to: surrender the cra Shut-in Gas Well. . “ 


_ lease. . 


able in | advance on nthe. first day of the term... 


Lease; Distance. from. Petroleum. Reserve. oe 


9, The distance of lands. éovered by lease eee 
- . _applicatfons from a Naval Petroleum reserve. 
_is computed on the basis of legal subdivisions. ~' |. 
of land. and not on actual distance fromthe. | 


The cancelation of the lease by the ~ | 
. Secretary of the Interior after a 30-day period. 
. é of default in payment of yearly rent:follow- — 
-- ing notice to lessee of default; does not excuse. 
. the lessee from payment of rent due’ and pay- aie 
~ 216 


“INDEX, 


Page Oil anil Gas Leases, Indian Léinds—Pase s: 


| "sold: therefrom - Pipe a Pane acne eee M83: a a oa 


: Lease - Terms. a 


- Continued. : 


< ae ae 


| Bo ‘Cainceiation After Primary Term—Con. 


oe 615 ; 


. “of. producing gas in ‘such: quantities upon: . 


«|. :which the required royalty of $300 per annum .... 
es pcinete soaiaase Sasa bond, ‘it-may: be a is’ ‘paid, even ‘though such well is’ shut: in | 
. ganeeled for such reason as of the end ofsuch.. = | because of market conditions and gas is not : 

period although: rent: would otherwise there- race 


2a ‘Statutes and segnleitone. affecting ae a 


“4. Where’ payment: is. made by the ae bie eee 
. of $300 annual ‘royalty on one shut-in gas 
‘|: well, which payment. continues the-life of 
‘|< the lease,:-he may pay $100 annual zental: ST 
= a second shut-in gas well under the provi- 


 privileges..-...-.---- semecs Cae ae 


ol and Gas ‘Waiver. | = 


See Public Lands, subheading J Pater, 


issued. -by -the. Department must~ be con- ‘a 
_ sidered as part of the lease terms irrespective” 
of whether or.not they are set. forth in. the: 


| ‘light’ of the applicable Tegulations and the 


sion in the lease providing for forfeiture of _ 

an unprofitable gas well unless. a $100 annual ° Ps 

- rental: is paid ‘for. teiaining gas producing sere 
483 


aa lease. Consequently, where an oil and gas.” ae ee 
“pars the collection of after accruing rent, in 2] Jease- does. not. specifically. ‘cover the status. 2. 2 | 
_. the absence of a lease. provision preserving ° 1 Of: advance “ royalties after’. production - fe 2. ero 
’ ao | rental Hepes: after eae i an - obtained, the laase may be interprete ain the: eer, 


cic . issuance of the particular leasé“clearly in-'- ae |. ee Roget Shen Uttee Va gee. 2 
te Oregon. and California. ‘Railroad 7 a 
‘and: Reconveyed Coos Bay. Grant: SM nek cae 


boundary of the » Reserve, noel oo B91 ; . 
7 | MG ahd ts wed Oil Placer Mining Claim. | 


Oil and Gas Leases, Indian Lands. . ‘See Mining Claim, eo eo ee = 


"Advance Royalties. 


4 An oil and gas bene on sostrictad! Indian, - 1836, Interpr tation. oe 
re "ands did not specifically state that advance: = nels 
.,.. Toyalties were payable after production'com- ...... Eg 
_.. menced, but the applicable. regulations and’ _- ce Olympic National Park, 
' the administrative interpretation which had. |, ‘i 


been. accorded. to the lease terms prior to the » aes) 





"Bee Statutory Construction. 


See Nationat Parks. 


.. ditated that advance royalties were payable . 
even. ‘after. production | commenced.'. -Held,... * 
_.. that subsisting explanatory regulations and» 
“administrative practice support. a holding a 
“that whder the particular lease: advance: ~ 


- Lands. en ee 


| Oklakoma Welfare Act of June 26, rar 


o See Mineral Land Laws; Mining C Claim, ze aps 


- . royalties are required after production com-.... | \ oe a ane 


Osage Tribe, Oklahoma... 


See Indians and Indian ‘Lands, subhends o 
ae ings, Stavutory Construction, racial 
wf 2, Where a Tease is for: a term of 10 ee bea al ON oS 
_ vol and-aé'much longer thereafter as oil:or gas. - Passport and’ Visa. Reguirements, 
“, is found in paying quantities,-and where the -° < . Waiver. of. 
oe development: of only one gas well in paying: =. 

_: Quantities is: sufficient to ‘continue the life 7 
. Of the Jease, the lease. is- not, subject to. cans * -T. eee Ce 
J calation- after the: expiration of the. primary ee Patents. ae ee eaatae § 

“See Pubic Lands. 


4 ox MANGES aa eface Pash peceraptnnbecnense, SST. 


‘ a Cancelation After Primary Term. bd ee 


7 Cn ear 


“See Virgin Inanas, oe 


- termi if f' there: is a ‘fas well thereon. ~capenle os oe 


ate 


rer 


[iG a 2 see : , m, _ as, : : i ay ee # : 
z et : ig Tee ' _ -¢ Ma tice : 
1h aot ; sae aan oye : . . ko. 7 
. a Fa Pas ‘2 * ‘ oO . . : - a y 7 ‘ - . 7 
‘g ‘ae et ee Tee WF nce “oR OO : Sy REN 
2 oa ee nes : : . a a! ia oe? OS it 7 


" Pénalties. ee. ae ee oe = - Page Practice ‘and: Rules of Practice—Page 


an 


"See Contracts. - : 


_ Philippine Islands.” . Bs . 
Citizenship of Filipino. 2, e 7 
. at 
‘I, ‘The treaty of December 10, 1898: (30: Stat. 
1754), did not make the. Philippine Islands - 
. anintegral part of the United States: Under. ¢ 
that ‘treaty, the native. inhabitants of the™ 
_ Philippine., Islands were. impliedly. denied © 
- American citizenship until Congress - by 
further action should:signify assent thereto. ' 


- The Fourteenth Amendment to the Con-. 


stitution. of.'the: United - States" does. not 
make a. Filipino: ipso facto a citizen of the~ 
_. United States. Nor does it follow from the - 
. fact that a. Filipino’ enjoys. certain. civil . 
. Tights under the: Constitution and owes al- | 
Jegiance’ to the United: States. that he is a 
citizen. thereof. A person born. in the 
Philippine Islands . of: Filipino. parentage is: 
“not a. citizen. of the United States. and, ‘if: he. 


_ become. a: citizen « of the United States i in. the . 
manner | "prescribed | by the naturalization. 
~ laws,’ is» not qualified under section . 2289, . 
Revised Statutes,. 43.U.5. C. eS. 161, 218a,- 
to ‘make an entry under the Enlarged Home- 
stead Act (act of February 19, 1909, 35 Stat. 


639, 43°U. 8.0. see. BB) ort na esi 190 | 


t 


‘Hixeise Taxes, Expenditure of Refunded 
Proceeds. ie ; 


19, Section 19. ‘a: of. the, Philippitie in. 
dependents Act (53 Stat. 1232; 48. U, 8,-C, 
1248) provides..that the: Proceeds. of excise 
taxes collected on’ coconut: oil shipped to - 


= the United States from the Philippines shall’- 


be: paid into.the. treasury” of the. Philippines, 


oo “to be, used. for.thé purpose of meeting new | 


Or. additional expenditures: ‘which will bee 
“necessary in adj usting Phili ppine economy to. 


-- @ position independent: of trade preferences fee ope a 
nis Res Judicata, e aa vr ae 
coe “Adjudications. — the and eee one 
_” concerning: public lands are no bar to its j juris: ; 
_ diction to inquire into any question affecting, a ms 
rights to the land-so long as the legal ers Te 
* mains in the Government.:.-----.-+--+- ga2 ce ee 


in the. United | States: and in, preparing the. 
" Philippines . ‘for the assumption of the re) 
. sponsibilities . of an- independent’ state.’ 


The: word “and. is to. be construed in the 


. disjunctive and the proceeds therefore may - 
~-be: used - to: strengthen the Philippine Con- 
_'stabulary and for the: construction of an air- 


= Port upon a determination that such: pur- | 


. poses will'serve “in preparing the Philippines- - 
~ for. the assumption of. the responsibilities: of. 


‘an. independent Staite”. a. sa2esot icone 2 


| Pipe Lines. aw 
| “See Righto-of-Way. Se aie ae : . 
‘Practice and Rules ‘of Pravtice. rs 


dae. Fabre, page XXXVi see also Ab. 
“torneys and Agents. - or aoe ie 


ie A person who ins notarized an. applica 
“tion for’ a a Patant under the mining laws is 


Continued. © 


$5 special agents’ reports: expressly, provide for 


fact that: requires a hearing_ at pee eee ae ee 


vious hearing.....-----. ceoseterahe ot eos ee 


<< Appeals, 


the docket to determine whether. the concl- 
Ms and general — administrative, policy. - The 


aa disadvantages of review by. appeal over other 
i. methods of review is an administrative fune- 


ey ae @ 
Se tea 





f 


“ments. Rs 
“See Attorneys and Agentas cy eee 


| Preference Right.” 


7 stead, sublieading, Reclamation. 


| President’s Authority.» oe 


. re Aliens, see Virgin. Islands, 


drawal of Public Lands. he eee 


; disqualified to act aS an. attorney’ for this a 
claimant in Procendines before the: Depart- eo ae 
oe 85 

2. United. Stated Commissioners. are dis: Po 
qualified. to act as. attorneys of agents in... - 

| any public land’ matter pending before the" 

i ~ Department..___.-: be ie ewSat net ides ad oe is 86 

}". 8. The rules governing Tapgond lage upon. 

_ appeals. by ‘the Division of Investigations . 

| from decisions of the.Commissioner of the o 

‘|. General Land Office (43 CFR 222.13). 24-22. . 

|. 4, Ifan entryman in his answer to charges: pe cee 

ane admits all that.is essential to show that his... -° 0s 
entry is invalid and fails.to show that the | 

. charges are immaterial, there is no issue of Sylar, % 

"SAW, eet 

~ 5. Motion for rehearing will not be granted ee 

where there is no showing that a. new ques- ie gS e 

/ tion of vital importance is involved, or that = 

fair minds could not, from: the: testimony. My 

- has not filed his declaration: of intention ‘to i |. previously adduced, come to the conclusion» 

eee ee complained of, or where, without‘ any Teason.. OS te, 

for not then. Presenting such facts, no facts es ae 
are. alleged in ‘support. of the motion that — 
‘could Affect the decision. complained of that. > 

. might not have -been presented. at the pre- aie eae 
183 of 


169 


Bcc G ‘The sliowince of axpesis't to the Seu 

a tary from. the ‘orders of the Director [Bitu- .- 
= .. minous Coal-Division] by dissatisfied parties 

| is not-required by law. © It- would be’ proper - 

as a matter of: law for the Secretary to review.” 


sions of: the Director conform : with the law 


; determination of the relative advantages and 


: tion for the discretion of of Secretary. nnn a4 


Practice Before Federal: Depart- al fing 


‘Sée Homestead, subheading. Contest; : Home. pee es 


re Withdrawal. of Public Lands, see. With ee 





: | President's Authorlty—Coh; aD 


~ Lands, subheading irrigation: Projet. 


“Publication. 


“Public Lands. | 


ee 


‘See, also, Grazing aid. Gradtiig Lari ie hier * 
* dians; Oil and Gas Lands, subheading, ‘Con- ae 


Bak tracts; -Righis-of- Way; Taylor. Graaing”. Aci; 


os os Withdrawal’ of Public Lands. 


es : 43 The: power of ihe courte. a determine’: = ; 


; 2 “ possessory rights to public lands: is well set- : 


-- tledz A writ of assistance directing all ouster Ons 


: “from. possession is not. void. as: al attempt: to: 


ae i : -adjudicate the title to-public Jands. anaes” i 


2: The Department : should. exercise its uns: 


ae doubted power. to refuse to allow.the bounty 


ofthe public. land law: s to. be used: for: aaa 


- table | ends... .-- =. ed Stee sid ese ame ee ne oe 


8. The law of New Mexico (N. Mex. Stat. 


"Ann, (1929) secs. 111-107 and 151-156). permits 


the mortgage ofa valid. interest in the im-. 
provements, water rights and. other rights on. 


: ‘public lands even ‘though ‘such jmprove- 
- ments orrights may be attached or appurte- 
nant to the andes 2-—-sps— wna nn een see enne, 


Boundaries. ee ee ey ee 


4, The question of the potindary between; 


7 the. Jand below. and: ‘above. ordinary high.» 


‘sarily: a federal. question. Borax, Lid. vs Los. 


» Angeles, 296 U..8.:10; cited and. appliad. 


The. Tine of: ordinary- high-water mark: in. a 


Scanned rises, but the- line which: ordinary 


_ high-water usually reaches.” | 
ree Of the survey of islands ina navigable stream | 
- does not preclude the. Staté or its: grantees” 


°.*. from . Showing in -an-. appropriate. ‘judicial © 


‘proceeding. that the survey owas jnaccurate: - 


. ‘ and: embraced. land which the United States: - 
. ~had 0 power OVER asennad tienen ; 


. " Contest; Indian Exchange Application. 


“6. ~An’ Indian. exchange application: ‘apon’ 


i a which no ‘publication. has -been- had. is not.’ 
: complete, and the Department is not. pre-. 


* eludéd from. entertaining any inquiry as.to. 
"the mineral:character of the land as.a present” 


2 SFget..’ 
“480, distinguished.’ No right of possession is. 
_-* “ eonférred ‘to. land by the mere filing. of an 
oo Indian’ exchange. application; . such “Tight - 
“pei would only flow. from the acquisition of - 
- equitable titlé to- the land; and if before stich. 


‘Wyoming v. United: States; 255 U.. 8. 


= 4 . title. “vests. locations under: tHe: thining laws: 
“are tadé on the land: based. upori a valid 


ee discovery: of f minerals, Do, reason is seen why. 


ME Senge Pi Geiee ene ee a wa 


The. aceeptatice a7 


INDEX oe 
“bast Public Lands—Gb i ritinued. 


Te, Piverting . and’ -“Appropriating “Waters ae . 
“of. Irrigation’ Project, see Indians and Indian. ai 


339 


. water mark in a ‘navigable stream is neces . 


“oye 


Continued. 


. Contest: Indian Exchange Aili 


abe the: locator ipon: astablishment of the: ‘fect. 
ns : may, not secure the rejection. of the applica- ies 
Cee See On to te extent of such lovations - | 
- See Information, ee eee fe ia ae 


cw ore seen S8, 
’ pe 


xs Th construing the réqtieament of: sec. 


* tion Ds ‘paragraph’ (g). of. the. Federal’ ‘Range © 
; Code, that. lands shall have had: 3 years or 2: 
ar consecutive. years’: ‘use. in connection. with 
|. the-same part of the publi¢ domain during. 
ma ts the. 5-year period prior to June 28,. 1934, in| 
-- order to: qualify. as dependent by _use,. the’ 
{doctrine of. reasonableness should apply and. ae ae eee 
- the amount of use of the public domain in’ : os ee i. 
i ‘any 1 year: must ‘have been. substantial in. site oe es 
: relation to the extent: of the ; grazing. season.. 
“&. use of. the public domain for lor 2. days. 
|: out ofa Season extending in the average year: 
a ‘from July-1 to. September 1is not substantial - 
ot within that construction- 


: ee Mistakes or ‘Lache’ of Goveriumerit Official. 


eae A mistake: made by. Governmient ‘offi: 2 
= cials: of approximately’ 1:5 in: computing. the” 
: acreage. and.the sale: price of a specific : tract. of . 
land is. not: of such, a material. nature.as, to.’ 
.. -vitiate the contract and does not except, the: : 
a transaction from. the general rule that equi-:. 
ae. table. title ‘passes to. the purchaser. of ‘public 

~~ land ‘upon. the issuiancé ‘and delivery: to him: 
tok the cash: certificate. 
.. Sale ofa specific tract: of land cannot’ be. 
of : avoided where itis possible by compensation *’ 
to the. party. injured by the mistake to. put: 


A contract. for the 


Tare pasecevenens axe a ag 5 


Sarace : 


Nee him in as good. a position. as if the transaction | ‘: “eT 


_. Si navigable stream does:not:mean: the height . e 
wo peached.. ‘by: ‘unusual | floods, “nor. by * ‘great 





‘i _ had been what he supposed it to be, and such - 


compensation . is given. 2 The ‘general - Tule 


~ that the Government is not. chargeable with | 
‘|. the mistakes) or laches. of its: officers: cannot. 
: be expanded. tothe point. of allowing the © 
en Government, after a. lapse ‘of: 110 years,. to: . 
"alter or avoid: a-contract for the sale-of a: 
specific. tract of public. land which ‘it could . 
* not have altered: or.avoided. if a timely: dis-.- 
'. dosure of the: error had been made to the. 
Gime gee oe is ee ee pe ae 


8. ae ieane of an oil: and a8. waiver’ 


whieré, duié to mistake of 1.5 percent. in. com-" 
: puting the sale. price ot land, patent: has not. 
Ts isstied after: 110. years from the date. of: the 
; issuance of: ‘the cash receipt. An entryman, 
_- -who. has: done ever ything which is néeessary. 
> t0 entitle. him to receive’ ‘a patent: for. public” 


lands has, : even before. ‘patent is” actually: 


issued - by. the General. ‘Land : Office, a com- 
-- plete’ equitable. estate: in the land’ which he’. 
-. can sell and convey, mortgage, or lease. “a 


oil.and gas waiver cannot be required where... —s 


the 


or ee 


Base f 


United States has ‘been: divested of ‘its hat wie a ee 
eqtittaible estate in the lend. ee a eee “a = 





ao ‘Public Lands—Continued. 
© Right: of the United States ‘to. Maintain 


Suit to Quiet Title. - | ; . 
a: The ‘Farmers Banco, comprising 583, ‘. 


. a acres :of land, was cut from Mexico by a 


flood of the Colorado River.i in 1905, In the | 


ae next year. ‘the Bureau of: Reclamation | took 


“Oo - possession. ‘of the. chanco ° and commenced” 

. -. improvements. : 
wo conventions: between. the United States and 
Mexico, the International Boundary Com- 
' . “mission. on September 18, 1926, decided to 

-. make an order for the elimination of the i 
‘panco to the United States-on the ground it. 


Under” the. provisions: “of 


was. cut from: Mexico by avulsion. - The © 


'* ordet was issued October.26, 1927. Between 
- September 18, 1926,. and October 26, 1927, 
the, Mexican government by an instrument. 
- dated: October. 22, 1927 granted the land in . 
|» the banco toone, Alvarez. 
oe: difference’ of opinion ‘between the Depart-" 
ment of State and the Attorney General. as . 


There had arisen 


\ ’. to whether the Republic. of. Mexico or: the” 


“e "United States was the sovereign proprietor 
-. of the.Jand at the time.the former made its 


haa | grant to Alvarez, but it was agreed that the 


question, was one for: the determination of — 
the courts. . 

fe ‘Department the Congress passed the act-of 
"May 6, 1937: (60 Stat..131). 

_ - payment was authorized to the Government. 

* ‘of Mexico. of $20,000. The Government of 
“Mexico declined to: give the assurances pro- wy < 
vided in the act. and furnished evidence. °|’: 
~  that-on April 28, 1937, Alvarez had trans- 
“ferred all the rights pertaining to him under 
’ his claim against the’ United States to one, . 


At ‘the itistance of the State. 


By. ‘this. act 


Diaz.-. _ Requests” were. made. by certain. . 


: “holders of farm units: under the reclamation : : 
“acts for patent. 


Held: (1) That: the i issuance. ‘of a Ppsieat: 


oe would not be justified without a determina--: 
tion by a court of competent jurisdiction *- 


- « that Alvarez had. no rights in‘the land. * @ 
, That the act. of. May 6, 1937, would not affect. 


. * the right’ of the United States to maintain a 
Posh suit to remove a ‘cloud on its title created by.’ 
_-” the grant to Alvarez. 
-/.* United States to quiet title was maintainable — 
_ |! ‘on two theories; one being, that it acquired. 
nner sovereignty over the banco when it was eut 
_., from Mexico by avulsion-in 1905 by virtue 
-. of the decision of the ‘International Boundary.» 


(3). That a suit by the - 


~~ Commission and the grant to Alvarez was 


: - therefore invalid, and -the other being, that - 
. if the title of Alvarez, was good when made, 
‘the United: States. had now a.valid title by — 


Si ‘adverse possession under applicable. statutes. 


as Of utpHOth sn cSoneen cna ssoent oot 36 | 


Survey. : 


* See subheading Boundaries. 





eos Taslor Grazing Acts = 


0 10.Tn., “considering ‘applications Nore OX- ee 
" changes of priggtaly, owned lands for public. 


~ 


“Page Public Lands—Continued. 





. Taylor Grazing Act—Continued. 


oot, 


lands under the provisions ‘of section 8 ) of: = 


“Tide. ee a date a 

ia 249: The - Bee of the United “States Siease 

|: control. the disposition of title to‘its lands and. 
the States are powerless. to place any limita- |S’ 

- tions or restrictions on that control. 


rane ‘Trespass. , 


~, the Taylor Grazing Act, such exchanges. -~ 
' may be consummated whér public interests’... 
-. will be. benefited thereby, and individual’ 9° | 
“cases of: hardship: or dissatisfaction on: ‘the | 
a . part. of: persons: who. have used the public pee” rae 
: lands.sélected -by the applicdnts:cannot be |.” |. 
: allowed to sway the Department in. reaching’... 
a decision; The hardships. resulting in. 
- certain instances from the Joss by. certain’ 
[> livestock. operators and ranchers of the.use 
~. of lands that are now in Federal ownership 
. - f°‘ and that they have long been accustomed to. .: 
|» using’ are. ontweighed by the benefits to the. = 
. public interests that-are to be.derived from: 
. the elimination of a “‘checkerboard”-pattern’  - 
ES of ownership and the increased facility of .°° °° 
[+ control and-management of the lands) In’ 
al F considering applications for exchanges: under. a a 
“| section 8 (b), the Government is in a similar. - 
“|. position to that of a private landowner who: 
| may have extensive landholdings and who 
: has permitted. adjoining’ landowners to use a 
|. his.lands free for such time as he has had no-. 
| .other use for them. In such case the land-.~ 
|) owner’s right to sell or otherwise dispose of °° 
|: the lands could not: be qualified or limited - 
| by the fact that there had been such i suffered 7‘ 
706 
Sea dds The cuiement ‘of section’ 2, ae 
araah. (g) of the Federal Range Code that 
land having ‘dependency ‘by use shall lose. 
' such attribute,if the land is not.offered as , . 
-|'° base property in an application for agrazing ~ 
. license or permit filed’ before June 28, 1938, 
is not unreasonable and is a regulatory, pro-' 
|’. vision that does not constitute dn abtise by 
- the Secrétary of. the Interior of his ushonty 
to administer the. Taylor Grazing Act. ae oy 


18; Establishinerit aid: antaienes of: ao 


7 fence. enclosing both: public and private land a 
|; and obstructing the use of land-withdrawn >. ° 
for a stock driveway is-in violation of law ws 
ee against the enclosure of public land and prior: acai 
1s use of the. public land'so enclosed wasnot-by.. —.. 
ai sufferance. but in violation of. law esac en = 80" 
|: 14. The occupancy of the publie: lands for’. ~ 
|. the construction’: of a. pipeline. before aps °°. 
‘ -proval of.the pipe line. right-of-way applica: +4 shee Sete 
_ Rental for the... 
| entire right-of-way accrues from date.ofini-- 


tion -constitutes’ a. trespass. - 


tial entry and the Secretary may impose ap: sone 


.y 


‘United a cd 


bs propriate. conditions :to the. granting: of the. ae, 


{> applicationwhich will indemnify the U.S... 79.0 


~~. jg. 8 


“Pueblos. 


See Indians and Indian Lands, a — Pi fas. 


Puerto Rico. | Re 


“Leave of Insular Employees. . he. Te 


a. "Authority for granting leaves ét ‘aliganice, es 


eg Bond Issue; ; Delinquent. Taxes. . 7 es 


oes The proposed ‘issuance of certain ‘bands gre, al | 
under Act No. 22 ofthe Second Special Ses-.). 
sion of the Fourteenth. Legislature of Puerto . : 
Rico, approved Jime 18, 1939,. probably vio-. oe . 
lates the equal protection and. uniformity of: + 
taxation requirements-of the Organic Act of | =| . 
2 Puerto ‘Rico, since .it‘‘remits. all delinquent , x 
-. property taxes, up to. $400, for the fiscal years. 
_ preceding 1938-39, but. makes no provision. 
c for. refunding. the taxes collected. for those ee 


invalid part, such is not true in the case of the. 
/” present.statute; the invalidity of a portion of cot 

-. which, has the result of frustrating the car- - | 
S dinal purposes for which t the bonds are to be a 


"8 Despite. the fact hse aiden ‘het No. 23 


“>. Puerto Rico: is contained in. Civil Service. 
“Rule XX XIX, promulgated by the Puerto — 
»° Rico | Civil Service | Commission. under the - 
eres provisions of section 10 (11) of an act ‘passed 
. by the Puerto Rico: legislature on May. 11, 
ee Since. the supremé executive power of 
snuage Puerto Rico is. vested by its ‘Organic Act.in 
pe the. Governor, applications. for leave by. a "5 
* . former officer of the. Government of Puerto’ _ 
'. * Rico’ should ‘be. presented. for: appropriate ; 
os consideration hy the Governor. _-.-- ee s 
os ™ Qe granting. of..vacation. have under a 
-.. Rule XX XIX. is discretionary with the offi- ~~ 
“gers in whom it is:vested. It isnot aninher- 
ee entright of an. employee.” Suchleave may be: ae 
*: -earned at the-rate of two. and one-half days ~ | 
_ (Sundays: and Jegal ‘holidays included) for . 
yeach month.of employment under the Insu- 
-. lar Government. An employee: may post-. |: 
-pone.the taking of: the leave and allow it to. 
Sceumiulate. aso sp atet ree 


one * the. delinquent: taxes. are declared by. the: . 
~~". statute tobe eanceled prior toythé time of. 
2. ae possible flotation. of the: bond issue author- 
ized thereby, a liberal view would entail the — - - ° 
pa conclusion that although such action may be. - 
~“Gllegal it could not have the effect of preclud- | 


‘ing. the issuance of the bonds, but at_most — 


5982124542 


a 
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uso) 7 


: The 


“Bond Issue; Deposit of. Security by Paying on 


ve would have the. effect: of continuing the'lien |: Res  Tudieata. PE G5 
> : ofthe delinquent taxes untilsuch time asthe~ 
2 " sbond proceeds could be obtained. .....22_.. 
“6, The Legislature of: Puérto Rico in an- 
ae = acting legislation not only: providing for the. Fam | 
~- remission of delinquent. taxes up.to $400, but... | Ke : 
__ also providing for the contracting of an Insu->. |. General. 
_.» lar Joan to compensate the municipalities for 

a lost: to. them because of pags -contem- 


o Puerto Rico—Continued. 


‘Bond Issue; ‘Delinquent TaxesCon. : 


|. plated remission, no doubt. acted so as not to oe 


imperil the payment of outstanding munici- — . eee : 
“pal: ‘commitments against. revenues : -appro-' 


* priated in past municipal budgets. 


“Other - 


an to persons employed in the: Government-of | » Wise, the tax remission features of ‘Act. No, 22% - at 


would quite probably have violated the pro- ee | 


hibition of the Organic Act against impair-~ 2355, 7 a 


“ment: of contractual obligations, because of ee 


a - the. numerous | ‘outstanding. and. - unpaid. ae ; aoe i ; ae Poa 
; : claims against the general funds of the muni- Se ete 

: _ cipalities: existing-at. the time. of the. enact- UE, 9 cate 
ment of Act. No., 22 and still eraaining un- | ee ee 

steo- 1? BE 

ae: Commitments: cannot be made. teyond: cee a 


| amounts appropriated. in the budgets, and. 
delinquent taxes and. penalties and. interest, oo Ee 
‘if collected and not necessary ‘to. liquidate ta 

- commitments. of prior’ years, can. only. be oo 


| ~ counted: upon ‘as cash ‘surpluses allocable: to. 7 
: "Separate new supplementary hudgets to: -be., ee 
formed for the special purpase ‘of. disposing | 


mos such SUTpIUSS -- non anae eae scepenentite' 


| Agents. 


155 - 


8. Banks acting as. ; paying suaenits. fot the ‘ oo 


: Suymant of. principal. and. interest: due. on 
_ bonds issued: by. municipalities. of, Puerto 
- Rico are not “depositaries of the government : 


of Porto Rico” within the meaning of section, ~ << 
- 15 of the Organic Act, requiring the deposit ~ 


of security, with the insular treasurer, -since ” os ere 


other provisions of the Organic Act reflect. 
an intention to distinguish between the fiscal 
“affairs of the insular government and those of". 


7 - municipalities. sat mee secete eee tae ts 


a. Radio Broadcasting. — 
~ 151 | - 

ane “4, While he invalidity, of a ‘portion. of 1 Bee 
. ~ statute will not. necessarily invalidate other 
~~. portions thereof which are separable from the. °: 


Sed Information, Diesemination of. 


oe Reclamation... ae, 


me 


‘Bee Contracts; Damage Claims: Hidlans ag a 
” Indian Lands, subheading, Irrigation Projects; 7 


\ Bien; Withdrawal of Public ae subsection, r 


. Reclamation. , 


sh Reclamation Homiesteads.. ne 


~ See Homestead, subheading Reclamation, 


oe ote 


See Practice and Rules of Prac. : ee noes 


Rights-of- Way. os 


See, also, National Parks, 


4 


1. The act of August 21, 1935 ; (47 Stat. 67), ee are 
Eopllealy repenled eas ace aeae legislation * = PG Ie 


1 ? 


a Reorganization Plan No. Iv. oe = 


“See Soil’ and. Moisture Conservation, Actvi- ee : v : a ee ae F 


Se Sash wget Ota ed gn x . re Rion BBS ee ey 2 . 
ete ae Leet al =e i. 2%, ae = = ote 
whoa fe . cohen ht Bek cg z =) a ehe 
1 fret Gr Aad : Si . 5c aya “5 -go@ 
. a4 re! . 2 4 . ‘ os 4 © aw 
‘ ea r : . gehiats r : 
: eS oan 1 Jeo 
+ . rae : ; a 5 iu : : - 
Lar, ee . wR . : are : : 
i 
' 7 


| Rights-of-Way—Gontinued. 


General—Contitiued. 


ay which granted, by its jenn vizntd-oiway = 


me = , over the. public lands for the transportation 


‘ 7 of oil. The granting of such rights- of-way is 
ote matter: within the discretion of the Secre- -. - 
oon v tary of the ee oie: 


* Basements over: Sixteenth Section lands. 


ae “2. “The acquisition of fee. simple title to So 
"Tend: in. sixteenth sections: in the State of  < | 
oes  Mississippi:i is. not authorized by its constitu- ce 
. tion of 1890.. Right-of-way easements over = 
sixteenth ‘sections in’. Mississippi may be-. 


". acquired’ by the Government, pursuant. to 


~~ the ‘act of May 18, 1938 (52 Stat. 407), as - : 
.. amended, by section 3 of the act of June.8, 7 _ 


- a 1940 (54 Stat. 249, eee fe eae: 
ae -o ss T. of the land; unrelated to any of the above- Hs 


tues Pipe Lines} Transmission Lines, charges for. : 


| Page, Schoo! Land Grants—Contintied. 


3. The Secretary may make a reasobable- 


<a ‘charge’ (a) for rights-of-way for oil pipe lines * ‘<oo 
over the. public land granted pursuant to sec- 


: tion ‘28 of the act of, ‘February, 25; 1920 (41. 


_+ Stat, 437, 449), as amended, but not (b) for. 
right-of-way. for transmission line und er sec- © 


“tion § (4) of the act of pene 21, 1928 5 


pay : Trespass. 


. A The. oceupanéy. of the: public lands for. 

as “the construction of a’ pipeline before approval a 
| * of the pipe line right-of-way application con 
-. stitutes.a-trespass,’ Rental for the entire. ._ 
_right-o f-way accrues from date. of initial . | 
entry. and the Secretary may impose appro-- 

at priate. conditions to the. granting ofthe. | 
_-. application which will indemnify the United es 


| Royalty Payment’. oe 


See Oil and Gas Lands; ee and Indien: i : 


Lands; Subheading, Oil and Gas Leases. 


, Bailes of. Practice: i= ne 


- See Practice. And see Table, P. ern a 


re ‘San Carlos irrigation Project. 


See: Indians and: Iniian, Lands, subheading: 


- Irrigation Hain 


ie School Land Grants. 


oa Lands. 


i Authe it t /D te re ft eR ak 
ae ori y 0 e ermine > Mineral Character. 1 act avere ‘not’ present. - Therefore, even. if... 
a0 1. This Department. has jursidietion. to - there. ‘were ‘sufficient evidence: offered to: res st i 


. make conclusive. determinations respecting ~ ee 


See, also; Mineral Lands; Oil “and 1 Gas 


_ the known mineral @aracter of school lands - 


-~: at the effective date of the grant. ‘Such. ap 


‘ determinations, however,. will be made. only 
_. pursuant to. the. function conferred on..the 


er! of; ‘the. Interior by the es of June. 





Page. ae 


Authority ee Determine Mineral. Charae- As eee 


* ter—Continued. | 


- 91, 1934: (48. Stat. “1185, 43 U. ‘s. ©. Sec. 71a); 


or'to his functions (a) of determining whether 


the title to. any lands. which clearly were © 


. “excepted from. the act of 1927. ‘had passed or: 


“failed to pass under the original school grant: 
. where’ sufficient evidence. had been. shown | 
to rebut the presumption that the title had 
passed under the original school land. grant; 
or (b).of passing on any dispute asto whether. 
or not apy ‘of: the: circumstances enumerated ” 


2 - in. the act of 1927 actually existed or. were - 


., sufficient to prevent the title,. which. others” 
“wise would pass, under that‘act, from" passing - 


thereunder. -.. request - that this. ‘Depart- .. 


‘ment deter mine the known mineral character. 


" enurierated functions of this Department, | 
“is merely a request for. an advisory. opinion - 
* which. this. ‘Department will not. Ssially " 


. question may be made by ‘this Department - 
either upon application of the State under the . 


oh get of: 1934 or in those other instancés above 
= Set tele renee 


*, Stat. LOBT) nanan neice ctecerectente |. 


- California, Oil Lands. z. | te o 


9, While, without mor @, the drilling. of two 
dry. holes on a section. of public land: would 
be persuasive. evidence of the: absence: -of oi} 


and gas to the depth probed,. cir eumstanices ° 
_ showing that such drilling. did not. produce < 7 


- fair test: wells dispel. such persuasion. Dril-. 
“Jing of two. holes by leading oil companies, 


render. A conclusive: determination of’ the - a 


rs 


strongly indicates the opinion of experienced. 


oil men. as to the value of the section for oil. 


‘Detérminatiori of Mineral Character. - ot 


i 


mo. 


3. ‘Mere allegations to the effect. that the. 


Jand granted for school. purposes. was mineral - 
in. character aud: that the title therefore. did™ 


_not-pass to. the State, unsupported by sub- - 


- stantial. evidence rebutting the. pr esumption _ 
thee the title had passed to the State as, 
nonmineral land, « will not -warrant ‘this 
. Department, ‘upon an application for ..an-. 
oil and gas lease, to entertain proceedings - 
fora determination of the mineral character - 


~ of the land. School lands which, because of ee 


_ their mineral character, could not pass under... 


“ile fhe. original school.’ grants, nevertheless ©. _ 
passed to the State by virtue ‘of. the act. of © Sa taht, 
January 25, 1927, as amended: (44. Stat. 1026," °° 2+: 4, 


AT Stat..140, 4 43.U; 8: C.’see. 870), provided a nae 
Cer tain cireumstances enuinerated in that a4 


~ but-the presumption as to the nonmineral. .— Sh? a 
_ character of the land, this. Department: Will os tee 

- not, on an. application for an oil and gas..’ 
-lease,. determine the. aineral character.of  . 
the land unless the existence could be shown mee ale 
of any. of. ‘those siroumstameas:—-.—...-— ae er 


" School Tand Grants—Continued: Page 


af 





Sedvotary of ius Interior, Author: Powe eo eee 


ee Administrative Review 


a - _ Presumption that Title Passed to State: see 


conte 4 ‘Phere isa presumption, which: exists” 
: “until the. contrary’ is. clearly shown, that. - 


- Stock. Raising. Homestead. 


“ ~Jand granted to a State. for school purposes. -.. - | 
> Was of the: character. contemplated by: the: %. ¢.. 
-, grant insofar ‘as its then’ mineral or non-.. | 
“mineral character’ was ‘concerned, and’that  . « 
-_. therefore the.title-to a school section. identi- 
we . fied by survey ‘has passed to, the State. — 


See Homestead, subheading, Stock Raising: . 


“Bee; -also, Alaska; Aboriginal : 


. ity to, Determine Mineral Character. 


| Decisions . 


AT arid: be proper 2 as a , matter of law: nei Ne 
co the. Secretary to review the docket | 
_. [Bituminous. Coal Division] to determine  ~ } 
whether ‘the conclusions of thé Director’. ~ 
--" conform with the law and general adminis- -. . 
trative policy. The determination - of ‘the’ > oe 
relative . advantages” and. ‘disadvantages. of.» af: 
--réview.by-‘appeal. over other methods of _~ 
review isan administrative function for the 
discretion of the Secretary-- Se DES Ge eenen eae 


Delega tion: 4 . 


2 “Unless “personala action byt the ‘sous i. 
tary” or -Acting Secretary is specifically re- 


-quired,'the Secretary by appropriate order, -- ae 
-Tunes18, 1984. (48 Stat. 984), . prohibiting 


|. “allotments, and i in view of the act of June 15, 
1935. (49. ‘Stat. 878), providing . that. ‘laws. 
|. ‘affecting Indian. reservations-which exclude.’ 
se Pt themselves from. the Indian: Reorganization « ge es ae, 
je Act shall be deemed to have been continu: 7... 
ne |e. ously, effective on such reservations... .-.-2- 
262 | 
_+ authority: to enter into. an agreement with.” 
~-|* owners of land bordering on the Big Wind | 
|» River, Wyoming,’ hy. the terms. of which” 

ix agreement the. common boundary lines: of. 


may prescribe and delegate to the Under ye 
i Secretary, the ‘First Assistant Secretary and: 
_ the Assistant. Secretary ‘the: authority to eos 
~~ perform ‘any of his duties.’ | 
aK delegated authority remains : “unrevoked, gg 
any action. done’ pursuant thereto ‘is -of.as 
‘much’ effect as though. done personally. by 
the Secretary or. Acting Secretary... Se as eee 


an _ Dissemination of Information. ° 


. 8. The. Department’ ‘and the. seacury of Lee 
“. the Interior have authority to ‘disseminate “~ 
“.°. information generally to the public except 
ree that’ (1) a “publicity expert” may not bes 
_:.-*. employed: unless specifically authorized. by 
oe ~ Congress, and (2) any attempt to stirup ~~ 
private citizens to influence Congressional ~~ 
_' législation is’. prohibited.» 
| limited, ‘any method or means which, as a _ 
. ‘matter: of administrative diseretion, 
ae , termined: ‘to. ‘be. feasible, desirable, . or. eco- | 
ea, ‘nomical may. be used. to disseminate, infor-, 


e i “Exchange: Leases 


=a The, ‘Secretary. of ‘the: Inteitor: has full e : 
Sieg Oe discretion to-refuse. to issue under section: 
— 2 : (a) of: the: act. of t August, 21, 1935, pecohonge 


fof 


Scat aig hin es 


BS “Fishing | 
Shs Rights; Homestead, sublicading, . Stock Rais-. nee? 
ae ing; School. Land Grants, sub iend nai: Author, a em 


‘So long as such” * a 


Except aS SO. | 


is de-. nk 


"Secretary of. the Interior, Authority, os 


of. Price-Fixing ee is 


_ity—Continued. cae ae ort 


» Exchange Leages—Continued. 


* Teases for. lands within one senile of | a: LN aval: 
Petroleum: PReSO VO eee eee 


5 Exchange of Timber on Park Lands. ¢ | 


Seb, Whether. the Secretary of thé Interior i is: 


ee i. authorized. under: section 3: of the act: of. 
Pee a. August 25, 1916, to. exchange timber on Dark 
“lands. within the ‘Olympic National Park for” 
7 privately owned cut-over lands. within the: 
"boundaries. of: said. park,’ Feld; section 3% 

authorizes. the exchange: of: timber on park... 
7 . lands for privately: owned: cut-over lands... 
| . where the cutting of the timber.is found. by: 
od. the Secretary to be required! for the purposes. ° 
te set forth in. said section. ee es gated es 


: Indians and Indian Lands. 


. 6. The authority ‘of the Secretary: of the:: 
eS Interior to: approve: or. ‘disapprove allotment: 

selections under the Fort Péck Allotment: — 
Act of. April i, 1914, is not: broad: enough. to. 
permit him to deeline to approve. allotment’ 
_. Selections made.under the instructions of the 
i Interior’ Department: and ‘in pursuance: ‘ofa: 
“course of allotment,established on the. reser-"° gisae 
‘|” -yation because of reasons not related to the» 
| © merits ‘of the individual selections but. ote 
2 ce} land PONG io.0 oi et ee 5 - 
428 | 
ree ee Interior to allot lands to-children of the. Fort: 
i: }. Peek Indian ‘Reservation: under. the. act. of 
4 ‘April, 1914 (38 Stat.593), ‘isa continuing: one. 
|.-in view of the rejection by the Fort Peek” 
|): Indians of the Indian Reorganization Act.of.. 


ey i ‘The ‘authority - in the Beratary ot: the. 


‘8.. The Secretary of the Interior i is without 


“lots or parcels. of. land adjoining. the river: 
would be: fixed, where ‘thie: ‘land ‘covered. 
_| - would’ include fee patented lands, allotted - 
| and tribal lands of the Shoshone Indians and . 
. Jands-ceded by the Shoshone: Indians to the» ies oe 
| - Unitéd: States. The | ‘Secretary of the In= 
( - terior may not dispose of Indian tribal lands... 
.. except.by. express statutory authority andis 
_. bound “by, the limitations imposed hy ‘the: 
. act of. Congress . ‘approved “March. 8, 1905: 
(33 Stat, 1016), as amended. Angust. 21, 1916 ey ee et Bios 
4 ee ; (39 Stat. 519) - Gy as A Sth en a oe << = A hat 


| . Issuance of Oil. and, Gas Lease. _ 7 eA 


9: The transmittal of a: lease forni. foil ‘and: 


eels for r signature byst the, applicant does TOS. 


| . EES 





i: itr - — ’ ftom TT £4 a acai 
. : es : ak oe ee : . 7 
x . . if ‘ .. 2 g Pa Ber ae, : 
‘a . et 2 ae ery oy Bet a 
ead Om ee OP BR Cnet ad dew ie , 
; 


" ity—-Continued.. 


- Issuance of. Oil and Gas Lease—Con, _ 


: * upon signature. of: the Jease form: ‘by: the ép- a 

- plicant, immediately operate to prevent the. ° 
_ Seeretary from’ exericsing his discretion to. | 
~~ give: final, approval: or. disapproval to’ the . - . 
. » issuance, of the lease,. irrespective | of: the-. oe 
| preliminary negotiations... s---2-as+~es<- . 621 


= Z National Parks and Monuments. Nate 


a We ‘Authority of the “ Becretazy ‘ot ‘the: - ; 
-. Interior to: prohibit activities of city guides: = 


‘on the grounds. of the: Fort Marion National 


' whether the: United States-has exclusive or 


a merely proprietary j juris diction over: the FOr. 
-Mafion National Monument in'St. Augus- ~~ - 
'. tine, Florida, the Secretary of the: Interior... 
~ bas the authority to prohibit guides licensed 
‘py the city from soliciting onthe monument 
_”- grounds, including that area occupied, used °.. 
‘and: maintained by the city. under arevoca-: sj. 
"ble license granted by the. Secretary of War 
for street and sidewalk BUTpORGG: --2-----5- a 


a) Olympic National Parks Jurisdiction Over Me =. ‘. 


; ~Highways. an 


SD ‘Cession: by the | State’ of ‘Washington : 
i Dy act approved March 8, 1941. (ch: 51, Laws 
.. of Washington, 1941), of its jurisdiction over. 
 Tands included in ‘Olympic National Park, . | 
; reserving only: right to serve process. and cer-° 
tain rights of taxation, upon: ‘acceptance 
thereof by the United States, terminates the: ::; 
“right or duty | of State and counties to main- 
-. tain and police the highways therein and the = 
He oe Government’ of the ‘United. States will as- 
* sume | ‘exclusive. maintenance and’ control Py ie 
".. under broad. powers of-the Secretary -of the: i 
~ Interior in'relation to roadsin,and approach 
“* “roads to, national parks under. the acts of 
sie April 9, “1924- (43 Stat. 90, 16 Ue 8. C, ‘Sec. 8), 
ee Ne, ~ and January : 31, 1931 (46 Stat. 1053, 16 Ue8.C.5 | 
-. sees, 8a, | 8b), and the encouragement of’ 
travel within. the United States: under the: 
act of July 19, 1940 (54 Stat. TTB) ----ennnen 


r Soil and Moisture. Conservation, Pie 


an igs In addition. to. the authority given the is 
z ‘Secretary’ of: Agriculture : ‘by the Soil: Con-"- ~ 
_ servation -and’ Domestic Allotment Act, | | 
". which authority, so far as ands under the, . — | 
ae: jurisdiction: of. the. Secretary. of. the Interior’ 
--. are concerned, has now. been transferred to. | 
- the latter: by. Reorganization Plan No. IV; ee ® 
"the ‘Seerétary of the Interior has similar 
~ authority’ ‘under section 2 of. ‘the’ Taylor 


“. Grazing Act of Jume 28, 1934 (48 Stat. 1269, 


ne oe as amended, 43 Uz, S.C. ch. 8A), ‘to. carryon 
f tise! soil and moisture conservation activities for: ; 
the benefit. of lands that are subject to the 

- provisions of that act, and broad authority. ; 


“to carry on. ‘such’ activities on: other lands. 


— _tmndet, his darisdietion ‘Under these several as. 


a? Wildlife Conservation. - 


_|  parks.and monuments. . 
|. administrative powers, however, . he. may, 
-| . permit the. taking of animal life for scientific ~ 
_ |. purposes. by: Federal. employees, but is. pre- mee 
1 eluded from granting permits for. the taking: Sages 
of: animal. life to private individuals.and =~ 
; The degree of protection to be.” 
‘|: afforded. animals . ‘witbin the parks and x 
- _ monuments: is primarily an administrative a 
QWestion a2 ----—a2enennennen- ee aie 0 


: institutions. 





Soil and Moiature Conservation—Con. 


7 a Secretary. of. the’ Interior, “Author Page Bockcary: ‘of the Interior, Author-# Page, 
Co — . ity—Continued.. ES og RE 


‘sources of. authority. the. Secretary. of the - nie 


‘Interior may determine the lands under. his: - 


a jurisdiction . that are in: need ‘of soil. and ee ee 
moisture, ‘conservation work,. and may ini- — 


tiate and carry on such: work, “regardless of. 
whether the work-i is to. be done. on private or > 


|. publi¢ lands, ‘so long as the work benefits 9. +. 
|. lands under ‘his: jurisdiction. Reofganiza- °° 7’ 

tion Plan No. Iv does not nullify the: au- oe 
~~ thority. vested in the Secretary oftheInterior . 
by section 601 of the Economy Act of June 30, -. o 
- 1982. (47 Stat. 417, 31.U. S.C.’ sec. 686),. to! 


: “Monument, ‘Florida. Held, ‘regardless - of ~ a le . 
“4 iy place orders with’ the. Soil . Conservation. ~ 


: Service. ‘of. the Department: of Agriculture Sano ee as 
for the performance of soil and moisture .°  ~ 


| : Stock Raising. he te 


‘conservation work on a reimbursable basis. i‘ 
-{° on lands under the jurisdiction of the Depart- 


"ment of the Interfor_.._----aceaene eens 888 


1B. The. ‘Secretary’s ” ‘supervisory power a 


does not authorize him. to abrogate, @ pro- 
vision of the: stock-raising act for the con- 
| venience of an entryman; that entryman. 

- was not. entitled to the‘statutory relief of... 


~ amendment. prescribed by Rev. Stat. sec. 


_| | 2372, as amended by the act of February 24, 0 
4. 1909, having made no mistake in the designa-, 


tion of the tracts entered; that ‘he was not 


entitled to. the equitable relief permissible . . 
_{ under. the — ‘supervisory. authority. of the’ 
as Secretary and the Populasions:* of a 22, eure Mi a 


14. The ‘Secretary’ of the. Interior is) re- . : 


Canes ‘by the act of August 25, 1916. (39. a 


Stat. 535,,16 U. 8. C. secs. 1-3),. and related a 
7 statutes, to conserve the wildlife in national ete 


oo Withdrawal of Public Lands. oe 


141-8), as amended by the: act of August 24, 


| 1912 (87 Stat. 497), to withdraw public lands ae, 
of: the: United: States. temporarily. in aid of « c ‘ a: a 
:. legislation or classification - or other: public: 


Under his general aoa 


oo : “15. “The President is authorized by the oe = . 
|--‘of June 25, 1910 (36) Stat. 847, 43 U. 8... 


purposes and lias inherent power, apart from ... re 


ae . these statutes, to make permanent reserva- ao) 


‘sions of public lands for Federal uses. Thé - 
President, with. certain’. exceptions, may sy 


" exercise his. pore: rough |: the. various ; 


~ 


"Secretary of the Interior, “Author- Page Soil. ‘and: “Moisture: ‘Conservation Page _ fob 


~ ity Continued. 


- ie 3 “Withdrawal of Publie Lands—Con., ea a8 


_ heads of the Exéeative Departments. of the ae 


aie Government. Since’ the: administration of =o 


the. public. lands: is “vested in the Secretary. : 


_- .- of the Interior, the powers of the President. 
es relating’ to the withdrawal of the public... 


 . Jands may. be’ ‘exercised by the. Secretary of feat 


ae the CR ee ae 


~ Seminole Indian. Reservation, se a ae | 
eee |. 1982 (47. Stat; 417,:31.U. S.C. sec. 686), to. 
~ place. orders. with. the. Soil | Conservation” 


See Indians and Indian Lands. 


"Shoshone Indians. | 


Boundaries, * ae 


: % 


- Activities. sree 


: .S = 


a The authority. of. the ‘Secretary of ‘Agri- 2 


~ culture, under .the Soil Conservation and - of 
~~. Domestic Allotment. Act. of April 27,: 1935". 
49 Stat..163, as amended, 16 U.S. C. ch. 3B), 


_» to ‘carry on: soil and moisture conservation —.__ 
“activities: was, almost ‘plenary, in that. he’. : 


~ eould earry’ on such activities. on. any land . 
a “regardless of ownership, subject only. to the’: °— 
mee condition that proper safeguards to protect = '.- 
“the work and to. preserve the | ‘beneficial ~~ ae: 
_ effect: of the operations: were insuted and, = 
_- ia the case of lands-owned by the United. 


__. States, subject to thé condition that.the ~~ 


activities to be performed: thereon. should be rae : ; one 
fe anita, Mining. ‘Claim, subheading National - gue 


| . Forests; Virgin Islands, Admission of ee . e oo 
is as Defense Workers. 


. conducted. in cooperation with the. agency ra 
having jurisdiction, thereover: ‘Also, there. — 
is nothing in-the act which. ‘indicates that °° 


each project thereunder must be. confined ts 


=e entirely either -to. private lands’ or public * 
os lands; or that. any: single ‘project, . must 2 
| benefit solely either. ‘private. lands or: public - seal, 


, 


sae Authority of the Secretary of the Interior. _ : a= 


| 2, In addition to the: authority given the 
~ Secretary of Agriculture by the Soil Cons. 
_- Servation - and Domestic. Allotment: -AOb oo. 


oh authority, so far’as lands. under. the. - 


-..° jurisdiction; of the. Secretary. of the Interior’ — 
-° are concerned, has now. been transferred to _ 
vos the latter by: Reorganization Plan ‘No. TV: 


- the Secretary of: the . Interior | has” similar: < 


Pans authority. under section:2 of the Taylor | 
i. Grazing Act of June 28, 1934 (48 Stat. 1269, oa | 
as amended, 43 U.S. C. ch..8A), to-carry on 
a eC  goil.and moisture conservation activities ‘for 
the: benefit of. lands ‘that are subject to the..." 

# provisions. of that act, and broad authority . 
~- to carry. on such activities-on other lands. - 


5 under his jurisdiction. ‘Under these several. © -. 


| = . sources: of authority the. Secretary of the 
Interior may determine the. lands under his’; 


> Turisdiction. that, are. in \ need: us soil and oo 


: State ‘Taxation. a2 - a, eh, 


| Statutory Constru etion.. . - ae aac 


. statute, -embodied:-in -a ‘Jong-continued 
- practice by. Government agencies, known to. 





--Activities—Continued- 


; ‘Authority of the © Secretary o of the bar : - = 


_ Continued. 


: “Moisture conservation, work, ard: may initi- apie 


ate. and: carry on - such work, regardless _ of” 
- whether the work. is to. be done’ on. private.’ 


or’ public. lands, so long as the’ work benefits - 


~- lands: under.. his. jurisdiction: ‘Reorganiza-. = tes 


section 601. of: the. Economy Act of June 30,- 


Service of the Department of Agriculture for- 


’ See Indians and mle Lands, subhewding is me . tm st te gee cE Se 

oe = : : lands. under’ ‘the: jurisdiction. of,the{Depart- cae . ee Petes 

“Soil, an d Mois ture ‘Conserva ation 7 A | 7 ment: of ‘the REN corms | ae” Sues? 
—e State Jurisdiction over: Indians. 


fu | 2 “Authority of Secretary of Agriculture.” ‘des ne 


” See. Indians and Indien Lands, subheading 
“Sta Jurisdiction. on : 


.; State Sales. or Use Taxes. oe ae 


» See: Bureau of Mines, subheading, , Coopera. a 


tie € Agreement... 


tion Plan No. IV does not nullify the author: 
* ity vested in: the Secretary. of. the Interior. by 


“See Indans,. “subheading, Tesabtgs eye | 


Indians and Indian. Lands, sata 


See, also; fidions and Fidian Lends: Tat. *s 


ee ‘repealed all preexisting legislation 


- which granted, by its terms, rights: of way. 7A 


“A; The act of ‘acca 21; 1935 a7 Stat. 674), oe 


“over. the public lands for the transportation has oe 


2. An. ‘administrative interpretation of = 


' and acquiesced - in. by ‘Congress, has the. 


-|° force and - effect of law.. Enactment- of: 0 ft 
-. |. appropriations for. functions. of which ‘Con... ec ae ee 
| ..gress has. been. made. cognizant constitutes - BEES ote 4 
de legislative approval. of such’ functions:.....- 1° 82 peal. ee ae 


| -8.°In view; ‘of. the. ‘clear unambiguous - 
lariguage. of section. 8-of the act of June -26,"* 


1986 (49-Stat. 1968, 25 U.S.C. sec. 508), all 
|’ Indians residing: in. Osage | County; ‘Okla 


; homa, and ‘all lands situated. therein. must | 
“be held to be’ excluded from, the Droy Signe 


4. Banks. aeting as “paying: agents for the 


- payment. of principal and interest: ‘due on. - hak 


bonds issued by. ‘municipalities: of Puerto. - 
Rico are not. *fdebositartes: of the government 


Of ‘oil. The granting of such rights of way: ie 5 ” - ; a _ tk 
is a, matter within. the discretion. Of the, oe nade vie 
| Segeey of the Interior... 232 oe eee anes Si me ea ees 


° of that.act_i1 2.22. ore a ces = eas 





a : "Lands; 
"i = Activities; Withdrawal vt Putlic Lands. 


a y - | . : 
; Continued: aR OY er 9 eect ae 


Se of f Porto Rico” within ines meaning “of section ee 
en) of the Organic Act; requiring. the’ deposit he 
Of security with the insular treasurer, since - 
ee other" provisions of. the: Organic’ “Act. reflect | 
. an intention’ to distinguish~ between. the. 
-- “fiscal affairs of the insular goveriment and 
those of municipalities... - Se eet aie: ne . 
+. 2 5, Section’ 19 (a). of the - Philippiné ‘De ot 
“dependence Act (53. Stat. 1232, 48 U.S. C.. - 
' 4248). provides. that ‘the proceeds of excise 
_ © taxes.collected on coconut oil shipped. to the: 
'" United States from.the Philippines shall be - 


“paid into: the treasury’ of the Philippines, | 


_. “to be used for the purpose of meeting new — 
“or additional, éxpenditures which will. be 
a “necessary. in adjusting Philippine economy : 

- to a position independent of trade preferénces. , 
‘inthe United’ States and in preparing the 
aa _ Philippmes for the assumption of the respon-°"*.- 
ta sibilities. of. an. “independent . state: EP PDO. 5 a 
‘word “and” is to-be construed in: the dis- 
ae junctive and the proceeds thereforé may bev 
. used to’ strengthen ‘the Philippine. Con- . ; 
_. stabulary. and: for: the. construction of an: -' 
‘. airport ‘upon a: determination that such © 
"_ purposes will serve “in. preparing the Philip-. 
_. pines for the assumption of the responsi-~ |.’ | 
es Dilities of an independent state! so cyecet ae |. 292° 
6. Waile there may be some. doubtas to.:.- 


whether atithority: exists under the act of < | 
” October 16, 1941 (55 Stat. 742), to _ permit the 


ae diversion and. eppropriation. of some of the ae 
“waters of the San. Carlos. Irrigation Project. 3 


. forthe use Of a corporation ordered to ‘produce 


_, copper, authority’ is conferred by the'act of . Pe 


-- June 3,'1916 (39 Stat. 166, 218), AS reaffirmed’ -.. 


and extended by section 9 of the Selective: 


; a Training. and: Service Act. of. September 16, - 
os -1940. (64 Stat: 885, 892). 


Cond emnation.. is 


- gilso’ available ‘gs’ a: theans of acquiring ‘the cxf 


‘needed: water supply’ under 40 U. 8. 6. 


"sees, 257 and .258-and 50.U..S. CG. see..171._- ° 
: 7. While the invalidity ofa portion ofa... 
staat will not necessarily invalidate other. ~ _ 
(oer “portions thereof: which. are -separable from : ao 

\ .. ‘thédhivalid part, such is not true in the‘case .— 
3Y oor the. present. stattte, the, invalidity ofa... 
rs portion of which has the result of frustrating woe 
~~... the cardinal purposes for which the bonds - 
ee a to be ease a aeunen eg | 


“Taylor Grazing ‘Act and Lands. Ge 
20. “gion. | 
‘See. also: Grisag “and Grazing: Lands: 


400 . 


‘161 


-- Hotheitend; subsection: Stock- Raising, Public. | 


Soil and’ Moisture: 


’ a Appeals. ; : a 


Conservation a 


ar The contention by an. » appellant f from Ne > 


- award. to the appellee of agrazing lease under: ts - 


- section 15 of the amended: Taylor: Grazing 


Met, that the award is not necessary. in order _ 
ei tlehe c “to ) permit the opellee to make, proper u use of 





7 Appeals—Continued, 


the | appell ant. 


ose contiguous. jand, inde: 08 -goustitutes \ SA are 
no reason to-change the award where the. 0 5 
‘appellee would have equal reason for making, i Paes 
. the same contention. against. the award te. 
‘In ,an- appeal from the." 


award. of a grazing lease. ‘under section 15 of’. 


the abatement of: the > BDNGAT poe —— ones 


:: Districts. a oe , 
meg ‘The ‘Actatminatied of the ‘bouridariee : —_ 


of grazing districts, and additions’ to and“ - 
\- Mnddifications: of such: districts, are ‘matters. a 


* the amended Taylor Grazing Act, appellant: . aati 
|. cannot complain of injury in. depriving him... 
| . of possession of land to. .which. he has: NOs in tsi eae" 
Ls exclusive right of possession... ree eae 2.80 7. 
"2, Tf, upon ‘rejection of an sophieation for.2 i 
_ | °a grazing license and: ani ‘appeal from such 
_, ruling, the regional grazier then issuesta. 5 0. 
| <“temporary. license” for, ‘the number. of * Co ees 
|. livestock and: period of time originally: ap: . 
|. “plied for, such appeal becomes moot, and “~~: 
. the examiner. should he advised ofthis sub-- 
“sequent ‘action in order that hé may, note. 2”. eer 
Dy IE: SSM ae ay aa 


. committed wholly to the-discretion of the. ~ 


Secretary. of the Interior by. section 1 of the. , 


Joo. 4 A’ grazing ieee. Being’ parely Pn 
porary in: its nature, cannot constitute a bar 
“|. - to the authority of the Secretary of the Inte: . 
|... Tier to adjust the boundaries of grazing dis-- 
|. . tricts, regardless’ of the fact that; such adjust-.- 
‘| ment may. prevent: the renewal of a-license ~~ 
_.to one whose livestock unit is pledged. as 
security for ; a loan. Seance re nae ee ee sae 


i Exchanges. 


. Taylor: Grazing, Act, and no appeal will lie. 
from. recon aenautions for such determina- ce 


5, In. ‘considering ° applicatious ‘for ext. | 


P chianes of privately owned: Jands for’ public | eer 
| = lands under the provisions of section 8 (b). of eae spe 
Ae the Taylor Grazing Act, such exchanges may Bg. 
tf be: consummated when public initerests will e.. 
fa be. benefited thereby, and individual cases. - 
of hardship. or dissatisfaction on the part of 
- persons who have’ used the public lands 
. selected by the applicants cannot’ be allowed. '! 
"to sway the Department in. reaching. adeci- 9. 
| “The hardships resulting-in certain  ” 
~ instances from the loss by. certain: livestock. fe 8 
_ operators and ranchefs of the use of lands... 
| that are now in Federal'ownership‘and that. ~ °. 9. 
.. they-have long been accustomed to using are. 
us ‘ outweighed by: the benefits. to the public, Ph 
interests that are to.be derived from the: ~ 
| elimination. of a “checkerboard” pattern of 2, |” 
ownership and the increased facility of con-- ..\..’ 
trol and. Management of the lands. eee der 
sidering applications | for” ‘exchanges under = eee 


Inicons 0 2 * Pss: 


section 8 (b), the Government i is ina similar 


Ye - 


1 -Rosttion to that of a private I landowner who re 


- 4c 


bo 


-: Investigations. - Poe 
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“wxchanges—Continued. 


“may: have extensive: landholdings ean coe eo ke 

Pie has ‘permitted adjoining laridowners to use -. 
Mia his lands free for such time as he has had no. - 

'< :other use for them: In such-ease the land- | 

- *_owner’s right. to sell-or. otherwise dispose ‘of - 
the lands. could. not: be ‘qualified or limited: -° |. 
ae ‘by the fact that there had been such suffered oe 


bale ‘6. Reports, cof ‘special, ‘aginits. involving: oy 

are ‘controversies under the Taylor Grazing Act -. “| 
-o, :“are confidential and not subject to inspection =. 
2. te by claimants, attorneys, or the epubllo te: ng 


ea Leases under Section 15. 


Sm 


Licenses and Permits. 7: 


67, Phe contention’ by an Sonata fr om’ cs 
oe an award to the: appellee of a- grazing lease a 
under: ‘section. 15' of the. amended. ‘Taylor? 
" Grazing Act that the award is not necessary = | 

in order to permit the appellee: to make proper... | 


use. of. contiguous: land, though | true, con- 


-? gtitutes'.no’ reason to . ‘change’. the. ‘award 7 |} 

-~'.- where the appellee would have equal reason | oe Tiingit and Haida Indians of, Alaska. 
"> for making the.same contention against the . 
award to the appellant... In en. appeal from. 

the award of a grazing lease under: ‘section 15 5 

of the amended. ‘Taylor. Grazing Act, appel. ~~ ||] 

~ lant cannot. complain of injury in depriving ane: | 

‘him of possession: of. land to which he bas no A ee 
exclusive right of Possession pabonnasdunane ae 


8. The requirement of. seotion 2, fe ~ 
() of ‘the Federal. Range. Code: that landi'.. - 
~. baving | dependency. by use. shall: lose such ; 
a attribute. if the. land is. not: offered as base... 
<> property in ‘an “application for a-grazing . 
" . -Jieense’ or permit. filed. before. June 28, 1938, = 
ds not unreasonable. and.is.a regulatory DLO.) 2%. 
vision that. does not constitute ‘an-abuse by’ J} 
">. ¢he Secretary of the Interior of his authority © = | 
= tO: administer the Taylor Grazing Act. If, o.oo. 
‘ *"“ypon rejection of an application fora grazing . | 
'~ < dicense and ah appeal from such ruling; the + 
regional grazier: then. issues’ a “temporary _ . 
license’ “for: the: number: of livestock and — _ 
"period of time originally. applied, for, such. ~: .- 
~- appeal becomes moot, and. the examiner’. | 
“.- -ghould be advised.of this subsequent action. | 
+ inorder, that, he may note the abatement of ee 
~ the appeal: -.0.- 22. Soir eos Re RS eo : 
ee Oe A grazing - lieense, ‘hens purely tem- Bee 
ae porary. in. its ‘nature, cannot’ constitute a.” 
bar. to the. authority of the Secretary. of the P 
 . ‘Interior to adjust the. boundaries of grazing 
» »._° districts, . regardless of the’ fact that. ‘such oh 
~ “adjustment may: prevent the renewal ofa 
> license to one whose livestock unit‘is-pledged. 
(oh t + gs security for a a loan 22a tee ieteonsc ton : 


ee Reports. o panes sts 


B98. Tnvetigations, ee ee. 


95) _ d 
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Continued. 


“Trespass on: Public je Lama. ; - is ee 


ae f against. the enclosure ofpublic land:and prior 


ne ‘by. sufferanice but. in. ‘Violation of law. ‘ 











Taxes, Federal and State. o. 


aC ‘Title, Suit to: Quiet. 


‘See Alaska; Abor iginal Fishing Rights. 


| ‘Transmission Lines. ’ 
= Rights-of Way. | 


Trap Sites. Pe 


oh, 


: ‘Veterans’ Preference. Wess 


i i erence. he Ree ae erat 


Virgin Islands. o. 


Order. No. 8430 ‘of Tune By: ‘1940; to -waive 


projects. ‘ 


See Public Lands; sublieading, Right of tthe tes, " 
United States ¢ 10, Maintain. Suit to Quiet Title. oe : ae 


“See, Alaska.“ : x . ie ;: 7 oe =, ae 


£0 


.. The: applicable. provisions: of “Bieouitive: te a ae 
- = or der No..8430 are (a) legally \ valid’ and Oe pee ee 
od currently in force. et 2 ia Nae ae 
_» The ‘authority of the: iaoverior. of “the” Pte ee 
Virg Islands, under. the Eaccutive order ”~ 
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* 10. Establishment and. maintenatice, of: a ee fs 
_ fence enclosing both public and private Wet)? 5 oe 
‘and obstructing the use of land withdrawn. ee 
_-for-a stock driveway is in, violation:of. law: Sages 


- use of the publie Jand so enclosed was not! ae Pe 


See. Bureau of ‘Mines, Tenobility oft ‘Noire _ La 


© Cavceaitient Agency; Indians, subheading, ° ; - Se a ao 
- Tarabicity; Philippine Sides eabhedine, Carte ae es 
3. _Eacise eee, ae ae ey ¥ 
Territories. . oh | , We 
“See name of Territory concerned. . 


See Homestéad, subheading Veterans Pre i / es A 


“2 Admission: of Aliens as Defense ‘Workers:, re ten a 


a Hh The authority conferred upon the Gov- ee ms 
-ernor. of the Virgin Islands by - Exectitive’, 


~~ passport: and visa, requirements in‘cases of | - 
_ emergency for nonimmigrant aliens applying 
tor: admission at: a ‘port. of entry of the Virgin ge 
Islands; is -applicable ‘to the situation of ae 
‘nonimmigrant aliens coming ,to. the Mirgin sw Ae 
Islands from other parts of the West Indies 
|: sto engage in work: on defense onstraction:.; 


cited, extends -to. (a) cases: where’ the visitor. _ 
intends ‘to <remain. for’ the duration ‘of the — 
“g | “necessity, and (b). cases. ‘where. the: visitor... 3. 

has a pending application for an immigration. 2 3 
‘visa and. bas a conditional intent to’ see “aap Be 
= immigrant status if pane to do So. ares ee 208 

ake a a. 8S tea es 
ee Le \ = 











-Viegin Islands—Continued. 
- Employment: of Aliens by Government. 


~2. The employment ofan alien pilot by the - 
. cssHacbor Department . of the.” ‘Municipality oe 
_ of St. Thomas and St. John’does not contra-. 
_--vene section 38 ofthe Organic Act of the 
~. Virgin Islands. (49 Stat. 1817; 48 U.S. C.sec. | 
- *. 14069); requiring ‘that: ‘all , officials of the‘. . 
= - Government. of the ‘Virgin Islands’ * * 3% — 
be citizens: of-the: United States,” ‘since a. 
pilot. is merely an ‘employee and ‘not mn 
0. Soffieial,”? ° the. tenure, duration; duties) 
oie and salary - of ‘the Position. not. _eing fixed. 
DY Wa. ep cee eater cane, 


War Powers of President. 


‘See Indians and Indian Lands, ion _ 


Irrigation Projects. ve 


Water Rights. : 


“See Indians and Indian Lands, subheading aera 


Irrigation Projects; Lien. 


_ Wheeler-Howard hee 


-See- Indians; Indians and Indian vlan, : 


Indian Tribes. 


“Wind | River. Reservation, Wyo. oe cof 


~~ 


ming. . boos 


See Indians and Indian. ands, subheading oo. 


“Boundaries. 


| Withdrawal of Public Lands. - 


= See, also, Homestead; Mineral Lands. . oe: 
a ar eee oe: "Potts 17 ge cones cee ener has 


oe - General Lo: 


“1. The word ianaporoptleted? i ai eS 


. tive order of withdrawal (No. . 6910) of Novem- 


ber 26; 1934, can hardly he: applied. to.land >. 
>”. otherthan-that which has not been lawfully» 
eee appropriated anda homestead entry allowed ~ 
on misrepresentation of the entryman that ~~ 
nt he was not the proprietor of more than 160 ie 
” aeres can in no sense be considered a ‘lawful: ooh: 
-appropriation..:_-.--.--. Cen ee oe text cote 169 J. 
’... 2. The: exception. in ‘the. itharewal’ of 2s 
November 26, 1934, of ‘existing valid-tights’ ° }- 
 *’~ : cannot reasonably be held to apply to entries Bi ae 
ae void Ob initia oes ee ead : 
aoe. Where. a homestead ‘entryiman, was | 
ee legally. disqualified from acquiring. any. right. oe 
_. under the homestead law, hecould not, upon. 
-° . removal ‘of ‘bis. disqualitications, aequire an 
.. |. interest in lands: which had, in the interim, 
- fo. peen withdrawn from peaks by a withdrawal: a ice! 
; set 169 


> Bxereise: of. President’s’ Bower: throug Bey 


Heads of Executive. Departments.” 


4, The President.is authorized by the act of ee ie 
“June 25,1910 (6 Stat. 847, 43 U: &: C: 141-3), Gar ee 
as amended by the aet of August 24, 1912-37. 
Stat. 497), to. withdraw public lands-of the 
- .° United States temporarily in aid of legisla 
ed tion or r classification or other public purposes Pes 
er ee 


"Page Withdrawal, of ‘Public Lands—Con. Page, 


| ; Exercise of President’s Power. through Heads _ 
oy ae of Executive Departments—Continued, _ 


-; dent, with certain exceptions, may: exercise» 
_ his powers through the various heads of the 
_ Executive Departments of the Government... 
. “Since the administration of: the publie lands 
eC: vested in the Secretary of the Interior, the - 
|. powers of the President relating to the with- =~ 
. drawal ‘of the: public lands may be exercised. ~ 


° by. the Secretary 0 of the: tne : 331. ; — 


le “Reclamation. | 





1704 


8B. Departmental order of F epriary 21907, wt 
. withdrawing’ Jands from settlement and ° 
|. entry for the use and benefit of the Cheme- =... 
| buevi. Indians, was in. confirmation of the + 
‘Indians’ ‘use and occupancy. ‘rights thereizi. eee 
Ke acquired by long residence, and reclamation 
-| --withdrawal-orders in.1902 and 1903 covering °° 
.| . sueb lands:did not extinguish the Iidians) 
~ rights nor: deprive them of their right to 
compensation for the full value of the lands to. 
be flooded. in connection with Parker Dam--. | 


‘Words and Phrases. : re. 


od “Absolute Martial Law’? and. “Punitive ae 
: lens Liaw aaa weewentonecbotetestccre 


2. “After-accruing. rent?___-----2--.2--2-. 
3, ““Border-Crossing Identification Card”, 


7 “Damnum Absque Injuria’ Past ace | 
8, Depositaries of the. Government Ole es 
» SD inect AGHOn 2.2.2 Seece soln, 88. 
— “Executive order reservation’ ee eaas ce 
‘| >. 8. The exception in the withdrawal of: 

z ‘November 26, 1934, of “existing valid rights”... 
ive cannot: reasonably be held to apply to 


re and has: inherent power, apart: from. these’ 7 £ 
- | statutes, to make permanent: reservations of |; 4 
| public lands for Federal uses: The Presi- 


BLS 
| 480 
BOO 


- entries. void ab ee ae ne Pee an ae 4 
~~ (9 Grant Jands””.--2--------2+2--nreeeve- eB. 
1 10. ‘Indians Not -Taxed’’..2:. Soe Seweentt 195° 
“fo. 4. “Land or right-pertaining thereto"= ~ 404 
~ 12, “Praetical. Interpretation’. -.----.-+-- — 510 
13. “Proper use of Contiguous land’ ee pry ae 
14,-* Royalty” and “Rental’”_.----2-_---. ABST 
15, “Surplus lands renaining tndisposed, bo 
OF 52 ose os7 Pee yi meters Cos cenesteme Sere 16. 
1. 16, The word “aquappropriated’” in Execu- es 
-. tive order of withdrawal (No. 6910) | of. 
~ November 26, 1934, can hardly be applied to. ~ 
- . |-- Jand other: than that which has not been. 
= ey lawfully ° appropriated . and . a homestead op aes 
~ entry allowéd- on misrepresentation of the. 
_entryman that he was not the proprietor. of 
more than160 acres can in no. sense. be con" Fy te 
” sidered a lawful appropriation: ..------~---- "160: 
17, “Unknown conditions of an unusual | 
GRAS teen a pact ae 899 
“48. “The United States is neither‘bound. =. * 
_ nor-estopped by acts of its officers or'agents.. 
-inentering into an arrangement, or agreement ee, 2 
: to do or cause to be done what the law daes.. eae 


not sanction or TDOPMIt!t =e pe nen , 557 
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